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Rogers  v.  Rogers  et  ux.  ito  280 

46       1 

New  TuiAL.—Evidence.'-'A  motion  for  a  new  trial  on  the  ground  of  the  admis-    1}^J^ 
sion  of  incompetent  testimony  must  point  out  the  particular  evidence  objected 
to.    It  is  not  sufficient  to  refer  to  it  as  the  evidence  shown  by  the  bill  of  excep* 
tions  to  have  been  objected  to,  especially  when  the  bill  of  exceptions  has  not 
been  filed. 

Same. — Conflicting  Evidence. — The  Supreme  Court  will  not  reverse  a  judgment 
on  the  weight  of  evidence,  where  the  evidence  is  conflicting. 

Same. — Instructions, — One  cause  alleged  for  a  new  trial  was,  that  the  court 
gave  erroneous  instructions  to  the  jury;  another,  that  the  jury  disregarded  the 
instructions  of  the  court. 

Hcldy  that  the  objections  were  too  generaL  The  particular  instructions  objected 
to  should  have  been  pointed  out. 

Hcld^  also,  that  the  complaining  party  could  not  have  been  injured  in  conse- 
quence of  the  disregard  by  the  jury  of  erroneous  instructions. 

Same. — It  is  not  error  to  refuse  instructions  proper  in  themselves,  if  the  same 
matter  is  substantially  embraced  in  other  instructions  given  by  the  court. 

Witness. — Married  Woman, — In  an  action  against  husband  and  wife,  where 
her  property  interests,  as  well  as  those  of  the  husband,  are  involved,  she  is  a 
competent  witness  in  her  own  behalf,  and  her  testimony  for  herself  is  not  to- 
be  disr^arded  because  it  may  incidentally  benefit  her  husband. 
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Rogers  v.  Rogers  et  ux. 

From  the  Madison  Circuit  Court. 

M.  S.  Robinson  and  ^.  W.  LoveU,  for  appellant. 
y.  A.  Harrison  and  y,  W.  Sansierry,  for  appellees. 

Pettit,  J. — ^The  appellee  Edward  H.  Rogers  made  a  note 
to  the  appellant,  Stephen  H.  Rogers,  for  seven  thousand 
dollars,  and  the  other  appellee,  Mary  J.  Rogers,  wife  of 
Edward  H.  Rogers,  joined  in  a  mortgage  on  certain  lands,  to 
secure  the  payment  of  the  note,  she  in  her  own  separate 
right  owning  part  of  the  lands,  and  she  and  her  husband 
jointly  owning  the  other  lands  mortgaged. 

The  first  and  principal  question  is,  was  the  note  and  mort- 
gage given  to  secure  and  be  assigned  as  collateral  for  a  debt 
owing  by  the  appellant  and  Edward  H.  Rogers,  one  of  the 
appellees,  to  a  third  person  ?  This  question  was,  on  two 
different  trials  by  a  jury,  determined  in  the  affirmative.  On 
the  last  finding  of  the  jury,  the  appellant  moved  for  a  new 
trial,  for  these  reasons : 

"  I.  The  verdict  of  the  jury  in  favor  of  the  defendants, 
Edward  H.  and  Mary  J.  Rogers,  and  against  the  defendant, 
Stephen  Rogers,  on  his  cross  complaint,  is  not  sustained  by 
sufficient  evidence. 

**  2.  The  verdict  of  the  jury  in  favor  of  Edward  H.  and 
Mary  J.  Rogers,  and  against  the  defendant,  Stephen  Rogers, 
is  contrary  to  law. 

'*  3.  The  jury  in  finding  for  Edward  H.  and  Mary  J. 
Rogers,  on  the  cross  complaint  of  the  defendant,  Stephen  H. 
Rogers,  disregarded  the  instructions  of  the  court. 

*'  4.  The  court  erred  in  admitting  on  the  trial  of  said  cause, 
over  the  objection  of  the  defendant,  Stephen  H.  Rogers,  the 
testimony  of  Mary  J.  Rogers,  the  wife  of  the  defendant 
Edward  H.  Rogers,  which  was  excepted  to  at  the  time. 

•*  5.  The  court  erred  in  admitting,  over  the  objection  of 
the  defendant,  Stephen  H.  Rogers,  other  evidence  on  the 
part  of  Edward  H.  Rogers  and  Mary  J.  Rogers,  as  shown  by 
the  bill  of  exceptions  herewith  filed,  and  excepted  to  at  the 
time* 
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"  6.  The  court  erred  in  the  instructions  given  to  the  jury, 
numbered  2,  6,  8,  and  9,  which  were  excepted  to  at  the  time 
by  the  said  defendant,  Stephen  H.  Rogers. 

*'  7.  The  court  erred  in  refusing  to  give  instructions  to  the 
jury  asked  for  by  the  defendant,- Stephen  H.  Rogers,  num- 
bered I,  2,  and  3,  which  he  excepted  to  at  the  time.*' 

We  dispose  of  the  fifth  cause  for  a  new  trial  by  saying 
that  it  does  not  point  out  what  other  evidence  was  improp- 
erly admitted ;  and,  as  to  the  bill  of  exceptions  referred  to, 
it  was  not  filed  for  eighty-four  days  after  the  motion  for  a 
new  trial  was  made,  and  overruled.  We  will  not,  therefore, 
further  notice  this  cause,  or  reason,  for  a  new  trial. 

The  assignments  of  error  are  numerous  in  form,  but  there 
is  but  one  in  law,  and  that  is  for  overruling  the  motion  for  a 
new  trial ;  all  others  are  mere  causes,  or  reasons,  for  a  new 
trial.  We  will  proceed  to  consider  the  causes  for  a  new  trial 
properly  pointed  out. 

As  to  the  first  cause,  or  reason,  for  a  new  trial,  we  have  to 
say,  that  the  evidence  is  long,  all  of  which  we  have  read 
and  fully  considered,  as  shown  by  the  bill  of  exceptions.  As 
it  is  presented  to  us,  it  is  strongly  and  utterly  conflicting, 
but  we  think  it  fully  justifies  and  warrants  the  finding  of  the 
jury;  hence,  we  cannot  say  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence. 

As  to  the  second  reason  for  a  new  trial,  we  cannot  see 
that  the  verdict  is  contrary  to  law. 

This  is  a  family  quarrel ;  brothers,  sisters,  uncles,  aunts, 
and  cousins,  swearing  against  each  other,  in  which  we  have 
no  interest  but  to  find  and  decide  the  law  between  them,  as 
the  questions  are  presented  to  us. 

As  to  the  third  reason  for  a  new  trial,  which  says  that  the 
jury  disregarded  the  instructions  of  the  court,  but  does  not 
show  in  what  particular,  and  as  the  sixth  cause  says  that 
the  court  erred  in  giving  instructions,  we  cannot  see  how  the 
appellant  was  injured  by  the  jury  disregarding  the  instruc- 
tions erroneously  given  against  him. 

As  to  the  fourth  cause  for  a  new  trial,  we  say  that  Mary 
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J.  Rogers  was  the  owner  in  her  own  right  of  more  than  one- 
half  of  the  lands  mortgaged^  and  had  a  right  under  many 
decisions  of  this  court  to  testify  in  her  own  behalf.  It  must 
be  noticed,  that  it  is  not  objected  that  her  evidence  was- 
for  her  husband,  but  only  to  her  right  to  testify  as  a  witness*. 
Bennifield  v.  HypreSy  38  Ind.  498. 

The  sixth  cause  for  a  new  trial  was  for  giving  the  second^, 
siicth,  eighth,  and  ninth  instructions,  which  are  as  follows : 

*^  No.  2.  The  original  plaintiff,  James  Hill,  has  heretofore 
had  a  verdict  returned  in  his  favor  for  the  sum  of  one  thou- 
sand  six  hundred  and  twenty-two  dollars  and  forty-eight  cents,, 
being  the  amount  of  the  balance  of  the  loan  of  three  thou- 
sand six  hundred  and  ninety-two  dollars  and  fifty-four  cents,, 
made  by  said  Hill  to  Stephen  H.  Rogers  and  Edward  H. 
Rogers,  on  January  30th,  1869,  and  evidenced  by  two  promis- 
sory notes,  dated  on  that  day  and  executed  by  said  S.  H- 
and  E.  H.  Rogers ;  and  said  plaintiff  has  now  no  interest  in 
the  issues  in  this  cause  requiring  your  consideration,  or  a. 
verdict  at  your  hands.     The  questions  now  involved,  and 
which  you  are  to  try  and  make  a  verdict  upon,  are  the  issues 
raised  in  the  pleadings  between  Stephen  H.  Rogers  and 
Edward  H.  Rogers,  and  Mary  J.  Rogers,  his  wife.     Your- 
first  and  principal  inquiry  then  will  be,  what  was  the  consid- 
eration of  the  seven-thousand-dollar  note,  and  mortgage  to 
secure  it,  described  in  the  complaint  of  the  plaintiff  Hill,, 
and  admitted  to  have  been  made  by  the  answers  of  Stephen 
H.  Rogers  and  Edward  H.  Rogers,  and  Mary  J.  Rogers,  his. 
wife  ?  The  making  of  a  promissory  note  for  a  sum  of  money, 
or  the  making  of  a  mortgage,  creates  a  legal  presumption  that 
there  was  a  sufficient  consideration  for  the  making  of  such 
note  or  mortgage ;  but  such  legal  presumption  is  not  con- 
clusive, and  does  not  prevent  the  person  who  has  made  such 
note  or  mortgage  from  pleading  and  proving  that  the  con- 
sideration for  which  the  note  or  mortgage  was  made  has 
wholly  failed,  or  was  insufficient  at  the  time  of  the  making 
of  the  note  or  mortgage  to  support  it ;  but  when  the  maker 
of  the  note  or  mortgage  attempts  to  avoid  it  on  account  of 
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the  failure  or  insufficiency  of  the  consideration,  he  must 
show  by  a  preponderance  of  the  evidence  in  the  cause,  that 
the  consideration  has  failed,  or  was  insufficient  to  support 
such  note  or  mortgage. 

"  In  this  cause,  on  the  issues  now  before  you  between 
Stephen  H.  Rogers  and  Edward  H.  Rogers  and  his  wife, 
Mary  J.  Rogers,  the  latter,  viz.,  Edward  H.  and  Mary  J. 
Hogers,  must  prove,  by  a  preponderance  of  all  the  evidence 
in  the  cause,  that  the  note  of  seven  thousand  dollars,  and 
the  mortgage  to  secure  it,  executed  by  them,  was  made  for 
the  only  purpose  of  being  transferred  by  Stephen  H.  Rogers 
to  James  Hill,  to  secure  Hill  in  the  loan  of  three  thousand 
six  hundred  and  ninety-two  dollars  and  fifty-four  cents, 
loaned  by  Hill  to  S.  H.  and  E.  H.  Rogers,  and  if  they  have 
proven  by  a  preponderance  of  all  the  evidence  given  in  the 
cause,  that  the  only  consideration  for  the  note  of  seven 
thousand  dollars,  and  the  mortgage  to  secure  it,  was  the 
money  loaned  by  Hill,  then  you  must  find  for  the  said 
Edward  H.  Rogers  and  Mary  J.  Rogers,  his  wife. 

**  No.  6.  If  you  find,  from  the  preponderance  of  the  evi- 
dence, that  Mary  Jane  executed  the  mortgage,  with  and 
under  the  understanding  and  agreement  between  her  and 
Stephen  Rogers  at  the  time,  that  it  was  only  to  be  used 
as  collateral  security  for  money  about  to  be  borrowed  from 
James  Hill  by  Stephen  Rogers  and  her  husband,  and 
that  it  was  given  for  no  other  consideration,  as  alleged  by 
her  in  the  second  paragraph  of  her  separate  answer,  then 
you  must  find  for  her. 

*'  No.  8.  In  this  cause,  Stephen  H.  Rogers  is  a  competent 
witness  for  himself,  and  Edward  H.  Rogers  is  a  competent 
witness  for  himself,  and  Mary  J.  Rogers  is  a  competent  wit- 
ness for  herself;  but  Edward  H.  Rogers  is  not  a  competent 
"witness  for  his  wife,  neither  is  Mary  J.  Rogers  a  competent 
ivitness  for  her  husband,  Edward  H.  Rogers.  Admissions 
tnade  by  Edward  H.  Rogers  are  not  evidence  against  his 
ivife,  and  admissions  made  by  Mary  J.  Rogers  are  not  evi- 
^lence   against  her  husband;   but  the  evidence  given  by 


6  SUPREME  COURT  OF  INDIANA. 

Rogers  V.  Rogers  et  nx. 

Edward  H.  Rogers  in  his  own  behalf  cannot  be  excluded 
from  your  consideration,  if  you  believe  his  statements  true, 
because  they  may  incidentally  benefit  his  wife ;  neither  can  the 
statements  made  by  Mary  J,  Rogers  in  her  behalf  be  exclud- 
ed from  your  consideration,  if  you  believe  her  statements 
true^erely  because  they  may  incidentally  benefit  her  husband* 
Admissions  made  by  Edward  H.  Rogers  which  tend  to  sup- 
port the  cross  complaint  of  Stephen  H.  Rogers  cannot  be 
excluded  from  your  consideration  merely  because  they  may 
incidentally  affect  the  rights  of  Mary  J.  Rogers,  his  -wife ; 
neither  can  admissions  made  by  Mary  J.  Rogers,  which  tend 
to  support  Stephen  H.  Rogers*  cross  complaint,  be  excluded 
because  they  may  incidentally  affect  the  rights  of  her  hus- 
band, Edward  H.  Rogers."     Bennifield  v.  Hypres^  supra, 

"  No.  9.  You  are  the  exclusive  judges  of  the  credibility 
of  all  witnesses  who  have  testified  in  this  cause,  and  of  the* 
amount  of  credit  to  be  given  to  the  statements  of  each  and 
every  witness  who  has  been  introduced  in  this  cause. 

"  If  you  meet  with  conflicts  in  the  testimony,  you  should 
first  endeavor  to  reconcile  them,  if  you  can  so  construe  the 
evidence  as  to  believe  all  the  statements  of  all  the  witnesses  ; 
but  if  you  cannot,  then  you  are  the  exclusive  judges  of  the 
credibility  of  each  witness,  and  of  the  effect  you  will  give 
to  his  statements ;  you  are  not  bound  to  believe  what  a  wit- 
ness has  said  merely  because  he  has  sworn  to  it.  In  deter- 
mining the  credibility  of  a  witness,  you  should  consider  his 
testimony,  and  see  whether  it  is  in  itself  contradictory,  or 
contradicted  by  other  creditable  witnesses ;  whether  the  state^ 
ments  he  makes  are  reasonable  or  unreasonable ;  whether 
they  are  consistent  with  each  other,  or  the  facts  and  circum- 
stances established  in  the  evidence  before  you ;  his  manner 
of  testifying,  his  cross-examination,  the  bias  or  prejudice  he 
manifested  while  testifying  in  favor  of  the  party  introducing^ 
him  ;  his  willingness  to  testify  for  that  party,  or  willingness 
to  state  any  facts  favorable  to  the  opposite  party ;  his  interest 
in  the  event  of  the  suit ;  compare  his  evidence  with  all  the 
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Other  facts  and  circumstances  in  proof  before  yoU ;  his  recol- 
lection, whether  good  or  bad,  clear  or  indistinct,  concerning 
the  fact  he  testified  about ;  his  opportunity  of  knowing  the 
fact;  the  attention  he  gave  it  at  the  time;  the  relation  any 
witness  may  sustain  to  the  transaction  about  which  they  have 
testified;  also  the  relation  any  witness  may  sustain  to 
any  party  in  interest  in  this  suit,  whether  that  of 
husband  or  wife  of  either  party  in  interest,  or  a  child 
of  a  party  in  interest ;  and  whether  or  not  any  witness 
was  of  sufficient  age  at  the  time  of  the  occurrence 
of  the  facts  about  which  they  have  testified  to  comprehend 
and  remember  the  facts  they  have  narrated  before  you,  from 
the  date  of  their  occurrence  to  the  present  time ;  and  whether 
or  not  any  witness  has  been  under  the  influence  of  either 
party  in  interest  so  as  to  bias  their  statements  while  testifying ; 
and  from  these  considerations  you  should  determine  for 
yourselves  what  witness  you  will  believe,  and  what  disbe- 
lieve. That  the  greater  number  of  witnesses  testify  to  the 
same  effect  upon  any  controverted  question,  does  not  neces- 
sarily create  a  preponderance  of  evidence. 

•*  A  witness's  testimony  may,  in  itself  considered,  or  when 
compared  with  other  proven  or  admitted  facts,  be  so  unreason- 
able that  very  little,  or  even  no  weight  at  all  can  be  given  it." 

Stephen  H.  Rogers,  the  appellant,  who  answered  by  cross 
complaint,  asked  the  court  to  give  the  following  instructions 
to  the  jury,  to  wit : 

"  I.  The  evidence  of  Mary  J.  Rogers,  the  wife  of  the 
defendant  Edward  H.  Rogers,  cannot  be  received  as  testi- 
mony for  the  benefit  of  her  husband ;  and  so  far  as  the  same 
goes  to  his  benefit,  her  evidence  must  be  disregarded  by  the 
jury.  She  can  testify  only  in  her  own  behalf,  and  as  to 
matters  affecting  her  separate  property ;  and  the  evidence  of 
the  wife  cannot  be  considered  by  the  jury  in  determining 
the  issues  in  favor  of  the  husband. 

"  2.  The  evidence  of  Edward  H.  Rogers,  the  husband  of 
the  defendant  Mary  J.  Rogers,  cannot  be  received  as  testi- 
mony for  the  benefit  of  his  wife ;  and  so  far  as  the  same  goes 
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to  her  benefit,  his  evidence  must  be  disregarded  by  the  jury. 
He  can  testify  only  in  his  own  behalf,  and  as  to  matters 
affecting  him ;  and  the  evidence  of  the  husband  cannot  be 
considered  by  the  jury  in  determining  the  issues  in  favor  of 
his  wife. 

"  3.  If  the  jury  believe  from  the  evidence,  that  the  seven- 
thousand-dollar  note  and  the  mortgage  was  made  to  Stephen 
H.  Rogers,  to  secure  him  in  an  indebtedness  due  to  Stephen 
Rogers,  to  be  determined  by  subsequent  settlement,  such 
was  a  consideration  for  said  note  and  mortgage  to  the  amount 
of  such  indebtedness ;  and  if  any  indebtedness  afterward 
accrued  to  Edward  H.  Rogers,  on  account  of  the  sale  of  the 
farm  to  Stephen  H.  Rogers  by  Edward  H.  Rogers,  such 
indebtedness  as  may  have  accrued  on  account  of  the  sale  of 
said  farm,  if  after  the  making  of  said  seven-thousand-dollar 
note  and  mortgage,  cannot  under  the  issues  in  this  case  be 
considered  by  the  jury." 

There  was  no  error  in  giving  instructions  2,  6,  8,  and 
9,  above.  They  very  clearly  and  explicitly  express  the  law 
on  the  points  of  which  they  speak.  Nor  was  there  error 
in  refusing  to  give  instructions  i,  2,  and  3,  asked  by  the 
appellant.  The  first  and  second  instructions  asked  and 
refused  had  been  fully  given  in  substance,  and  more  prop- 
erly in  form,  in  instruction  No.  6  above. 

The  third  instruction  asked  is  substantially  covered  by  a 
part  of  the  eighth  instruction  given,  supra  ;  but  it  is  fully 
and  clearly  covered  by  the  fifth  instruction  given,  in  these 
words : 

"No.  5.  If  the  jury  find  that  the  note  and  mortgage  for 
seven  thousand  dollars  were  executed  by  Edward  H.  Rogers 
and  wife  to  Stephen  H.  Rogers  as  evidence  of  indebtedness, 
or  for  a  debt  then  owing  to  him,  and  to  secure  the  payment 
of  the  same,^  any  subsequent  accruing  indebtedness  arising 
out  of  sale  of  farm,  or  set-off  which  may  have  been  claimed 
by  the  defendant  Edward  H.  Rogers,  in  his  evidence,  can- 
not be  considered  or  allowed  in  this  case,  because  not  pleaded 
in  the  answer  of  Edward  H.  Rogers  in  this  action.'* 
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There  is  no  error  assigned  for  which  the  judgment  should 
be  reversed. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Downey,  J.,  was  absent  on  account  of  bis  having  been  con- 
sulted as  counsel  before  his  election. 
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Ditching  Association. — Corparatim, — Individual  Zia6i/i/y,^yfhtrt  a  ditch- 
ing association  was  organized  under,  though  not  in  strict  conformity  to,  the 
law  therefor,  by  persons  who  had  subscribed  articles  of  association  which  con- 
templated the  construction  of  a  ditch  upon  which  the  plaintiff  performed 
manual  labor,  such  persons,  having  brought  the  company  into  existence  and 
permitted  it  to  exercise  the  functions  of  a  corporation  de  facto  under  the  law 
relative  to  such  organizations,  making  the  members  individually  liable  for  man- 
ual labor  performed  in  constructing  the  ditches,  could  not  deny  the  corporate 
existence  of  the  company  in  an  action  to  recover  for  such  labor. 

Same. — Joint  Liability. — Abatement, — The  liability  of  the  members  of  a  ditch- 
ing association  for  manual  labor  performed  in  the  CQUstniction  of  a  ditch  con- 
templated by  the  articles  of  association  is  joint,  and  not  several ;  and  in  an  action 
to  recover  for  such  labor  instituted  against  part  only  of  the  members,  a  veri- 
6ed  answer  alleging  that  other  persons,  who  are  named,  living  and  Within  the 
jurisdiction  of  the  court,  are  members  of  the  company  and  signers  of  the 
articles  of  association,  is  good  on  demurrer. 

Same. — Primary  Liability, — The  liability  of  the  members  of  a  ditching  associ- 
ation for  manual  labor  perfonned  is  primary,  and  it  is  no  defence  to  an  action 
against  the  members  to  recover  for  such  labor,  that  the  uncollected  assessments 
upon  lands  for  benefits  accruing  thereto  by  the  construction  of  the  work  are 
sufficient  to  pay  the  indebtedness. 

From  the  Tipton  Common  Pleas. 

C.  N.  Pollard,  N.  R.  Overman,  N.   W.  Parker,  and  J.  T. 
Cox,  for  appellants. 

y.  Green  and  /?.  Waugh,  for  appellees. 

OsBORN,  J. — ^The  appellees  brought  suit  against  the  api>el- 
lants  as  members  of  a  ditching  association^  to  recover  for 
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debts  contracted  by  the  association  for  manual  labor  per* 
formed  for  the  company. 

The  complaint  shows,  among  other  things,  the  perform- 
ance of  the  work,  and  the  rendition  of  a  judgment  against 
the  company  for  the  amount  due ;  that  an  execution  had 
been  issued  to  the  proper  sheriff  in  the  usual  form  to  make 
the  judgment,  and  the  return  thereof  nulla  bona;  that  the 
claim  remained  unpaid ;  that  the  appellants  were  members 
of  the  association,  and  sets  out  the  articles  showing  that 
they  were  signed  by  the  appellants  and  many  others. 

A  demurrer  was  filed  to  the  complaint,  because  it  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action,  and, 

2.  Because  there  was  a  non-joinder  of  parties  defendants. 

The  demurrer  was  overruled,  and  an  exception  was  taken. 

The  appellants  then  answered.  Two  of  them  filed  an 
answer  of  three  paragraphs : 

1.  That  the  association  was  not  a  valid  organization  and 
corporation  authorized  to  make  contracts,  by  which  the  mem- 
bers could  be  made  liable  in  their  individual  capacity ;  set- 
ting forth  many  reasons  why  they  were  not  liable,  in  conse- 
quence of  a  failure  to  comply  with  the  general  law  author- 
izing such  organizations. 

2.  That  other  persons  were  members  of  the  company  and 
signers  of  the  articles  of  association,  and  jointly  liable  with 
them,  giving  their  names,  and  making  the  usual  averments 
that  they  were  alive  and  within  the  jurisdiction  of  the  court. 

3.  The  general  denial. 

The  other  appellants  filed  an  answer  in  two  paragraphs^ 
similar  in  every  respect  to  the  second  and  third  paragraphs 
above  stated.  The  second  paragraph  in  both  answers  was 
sworn  to.  Demurrers  were  filed  to  each  of  the  special  par- 
agraphs of  the  answers,  which  were  sustained,  and  exceptions 
taken.  The  cause  was  tried  by  the  court,  who  found  for  the 
appellees,  and,  over  a  motion  for  a  new  trial,  judgment  was 
rendered  on  the  finding  and  for  costs. 

The  errors  assigned  call  in  question  the  liability  of  the 
appellants  on  account  of  the  invalidity  of  the  organization. 
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although  all  but  two  of  the  appellants  admit  that  they  are 
liable  if  the  organization  was  not  valid;  second^  also  the  char- 
acter of  the  liability,  whether  it  is  joint  or  several ;  and,  thirds 
whether  valid  outstanding,  uncollected  assessments  upon 
lands  for  benefits  by  the  construction  of  the  works  mentioned 
in  the  articles  of  association,  in  amounts  sufficient  to  pay  the 
claim  of  the  appellees,  would  avail  the  appellants  as  a  defence 
to  the  action. 

The  appellants,  with  others,  united  in  and  signed  articles 
of  association  for  the  construction  of  certain  ditches  and  to 
drain  certain  wet  and  overflowed  }ands,  under  the  general  laws 
of  the  State.  The  articles  were  recorded  in  the  recorder's 
office,  and  they  became  a  corporation  in  fact,  and  as  such 
became  indebted  to  the  appellees  for  manual  labor  performed 
for  the  company. 

Sec.  16  of  the  act  authorizing  the  formation  of  drain* 
ing  associations,  3  Ind.  Stat.  227,  is  as  follows :  '*  All  mem- 
bers of  any  company  which  has  been  organized,  or  which 
shall  be  organized  under  the  provisions  of  this  act,  shall  be 
personally  liable  for  all  debts  contracted  by  the  company  for 
manual  labor  performed  for  the  company."  The  company  was 
organized  under  the  provisions  of  the  act,  though  not  in 
strict  conformity  to  it.  After  a  company  has  contracted 
debts,  as  in  this  case,  for  the  construction  of  a  ditch  contem- 
plated by  the  articles  of  association,  a  member,  whose  name 
has  been  subscribed  to  the  articles  of  association,  ought  not 
to  be  allowed  to  deny  his  liability  because  of  a  defect  in  the 
organization.  Persons  performing  manual  labor  for  the 
company  cannot  be  expected  to  scrutinize  the  articles  of 
association  to  determine  whether  they  are  prepared  in  strict 
compliance  with  the  statute.  The  company  has  been  organ- 
ized under  the  provisions  of  law,  that  is,  under  a  law  for 
the  organization  of  such  companies,  and  for  a  purpose  spec* 
ified  in  the  law.  Laborers  may  well  rely  upon  the  persons 
whose  names  are  signed  to  the  articles  as  members,  for  pay 
for  work  done  for  the  company.  Having  assisted  in  bring- 
ing the  company  into  existence,  and  permitted  it  to  exercise 
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the  functions  of  a  corporation  de  facto  under  the  law  rel- 
ative to  such  organizations,  the  subscribers  cannot  deny  its 
existence  in  any  action  to  recover  for  manual  labor  performed 
for  the  company. 

Under  a  statute  ''  that  the  members  of  the  company  shall 
be  Liable  individually,  in  the  same  manner  as  carriers  at  com- 
mon law,  ♦  ♦  ♦  2xA  for  all  contracts  which  shall  be 
made  by  such  agents  relating  to  the  business  of  the  corpo- 
ration/' it  was  held  that  the  members  of  the  corporation  were 
liable  to  the  same  extent  and  in  the  same  manner  as  if  there 
was  no  act  of  incorporation ;  that  an  action  brought  against 
them  should  be  against  all  the  members,  but  that  the  non- 
joinder must  be  pleaded  in  abatement.  Allen  v.  Sewall,  2 
Wend.  327.  Savage,  C.  J.,  on  page  338,  says :  "  Individ- 
ual liability  in  the  act  must  be  understood  in  contradistinc- 
tion to  corporate  liability,  and  the  defendants  must  tliere- 
fore  be  held  responsible  to  the  same  extent,  and  in  the  same 
manner  as  if  there  was  no  act  of  incorporation.  The  plaintifik 
undoubtedly  might  have  sued  the  corporation,  but  they  had 
their  election  under  the  sixth  section  of  the  act  to  consider  the 
association  an  unincorporated  copartnership.  It  is  true  that 
the  plaintiffs  should  have  brought  their  suit  against  all  the 
copartners,  as  this  is  an  action  quasi  ex  contractu  ;  but  this 
error  of  the  plaintiffs  can  be  taken  advantage  of  only  by 
plea  in  abatement/' 

In  an  act  for  incorporating  a  manufacturing  company,  it 
was  provided  that  the  persons  and  property  of  the  mem- 
bers of  the  corporation  should  at  all  times  be  liable  for  all 
debts  due  by  said  corporation.  It  was  held  that  the  liability 
was  joint,  and  not  several.  Middletown  Bank  v.  Magill^  5 
Conn.  28.  HosMER,  C.  J.,  on  page  47,  says :  "  It  has 
been  insisted,  for  the  defendants,  that  the  liability  of  the 
members  is  not  joint,  but  several.  I  have  heard  no  argu- 
ment, nor  am  I  capable  of  conceiving  any,  by  which 
such  a  proposition  can  be  supported.  It  is  opposed  to  the 
words  of  the  proviso,  which  clearly  substitute  certain  mem- 
bers  jointly  to  the  legal  obligation  for  the  payment  of  debts. 
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in  place  of  the  corporation.  It  equally  contravenes  the 
common  law,  which  considers  the  liability  for  a  single  debt, 
contracted  by  several  persons,  as  joint,  and  capable  of  enforce- 
ment against  all  the  individuals."  The  rule  would  be  dif* 
ferent  if  the  liability  of  the  stockholder  for  the  debt  was  ia 
proportion  to  his  stock  and  to  its  amount.  In  such  a  case, 
tl^eir  liability  would  be  subject  to  different  rules.  One  might 
be  liable  for  one  amount  and  another  for  a  different  one 
according  to  the  amount  of  stock  held.  A  joint  suit  would 
be  impracticable,  as  there  could  be  no  joint  judgment.  TTie 
Bank  of  Poughkeepsie  v.  Ibbotscm,  24  Wend.  472 ;  Garrison 
V.  Howe  J  17  N.  Y.  458.  So  when  the  act  provides,  that  "any 
person  having  any  demand  against  the  corporation  may  sue 
any  stockholder  and  recover  the  same."  Moss  v.  Oakley,  z 
Hin  N.  Y.  265. 

The  signers  of  articles  of  a  ditching  association,  under  the 
laws  of  this  State,  authorizing  such  organizations,  become 
members  of  the  company  and  thereby  associate  themselves 
t(^ether,  under  the  corporate  name  assumed,  for  the'purpose 
of  draining,  reclaiming,  and  protecting  wet  land,  or  such  as 
may  be  liable  to  be  overflowed.  They  become  members  of, 
but  not  stockholders  in,  the  company.  The  company  has 
no  capital  stock,  and  the  law  does  not  authorize  it  to  issue 
any.  Nor  does  it  provide  for  a  transfer  of  the  interest  of  a 
member  or  his  release  from  liability  as  such.  It  contcm^ 
plates  that  the  land  benefited  by  the  work  will  be  charged 
with  the  payment  of  its  cost,  and  provision  is  made  for  that 
purpose ;  but  the  section  already  quoted  makes  the  members 
liable  for  the  debts  of  the  company  for  manual  labor  in  the 
first  instance.  It  is  true  that  they  are  permitted  to  do  the 
work  and  contract  the  debts  in  a  corporate  name,  but  they 
are  declared  to  be  liable  personally  for  such  debts,  to  the 
same  extent  as  if  the  work  was  done  and  the  debts  con- 
tracted by  them  as  partners.  We  conclude  that  they  are 
liable  jointly  and  not  severally,  and  that  the  demurrers  to 
the  paragraphs  setting  up  the  non-joinder  of  the  other  mem- 
bers of  the  company  were  erroneously  sustained. 
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Whether  a  member  can  withdraw  from  the  association  and 
thus  escape  liability  for  debts  thereafter  contracted,  is  not 
before  us,  and  we  express  no  opinion  upon  it. 

Under  the  law,  the  members  are  primarily  liable  for  debts 
of  the  character  sued  for  in  this  action.  The  language  is, 
*' shall  be  liable  for  all  debts  contracted  by  the  company  for 
manual  labor  performed  for  the  company."  They  are  not 
guarantors,  or  collaterally  liable,  after  the  assets  of  the  com- 
pany are  exhausted,  as  provided  in  section  38  of  the 
general  raib'oad  law,  i  G.  &  H.  517,  or  as  is  sometimes  pro- 
vided after  judgment  against  the  company  and  the  return 
of  an  execution  of  no  property.  Harger  v.  McCidlough,  2 
Denio,  119;  Coming  v.  AfcCullough,  i  Comst.  47. 

Of  course,  the  liability  depends  entirely  upon  the  statute. 
The  creditors  of  a  ditching  association,  on  account  of  man- 
ual labor  performed  for  the  company,  need  not  even  sue  the 
company  before  resorting  to  the  members.  They  are  not 
required  to  wait  until  the  assets  of  the  association  are 
exhausted,  or  until  its  assessments  for  benefits  upon  land 
are  collected.  Undoubtedly  the  members  paying  any  such 
debts  would  be  entitled  to  be  reimbursed  out  of  the  receipts 
when  the  assessments  should  be  paid ;  but  the  creditor  is 
not  required  to  wait  until  they  are  collected.  It  follows  that 
proof  that  uncollected  assessments  were  outstanding  would 
be  no  defence  to  an  action  against  a  member.  The  Marion 
Townshipy  etc.^  Co.  v.  Norris,  37  Ind.  424. 

The  judgment  is  reversed,  with  costs ;  cause  remanded, 
with  instructions  to  overrule  the  demurrers  to  the  paragraphs 
of  the  answers  in  abatement,  and  for  further  proceedings  in 
accordance  with  tliis  opinion. 
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Brooks  v.  Riding. 

Vekdor  and  Purchaser*— jpo/r^  Re^esentations^'-^IChpwledge, — ^Where  a  ven- 
dor, to  induce  the  vendee  to  purchase  a  certain  lot  of  ground,  represented  to 
him  that  the  lot  was  the  ground  inclosed  by  a  certain  fence,  which  ground 
was  examined  by  the  vendee  and  had  long  been  known  to  him;  that  the 
lot  had  a  frontage  of  a  certain  number  of  feet  on  a  street;  when  the  fact, 
unknown  to  the  vendor  and  vendee,  was,  that  the  fence  inclosed  five  feet  in 
width  of  a  street  and  as  many  feet  less  than  the  frontage  so  represented  by  the 
vendor; 

Held,  that,  in  an  action  for  the  purchase  money,  the  vendee  might  defend  as  to 
so  much  of  the  price  as  was  agreed  to  be  paid  for  the  five  feet  in  width  of  the 
street  so  inclosed. 

Streets. — Adverse  Passession^'^Easements. — ^The  rights  of  the  public  in  a 
street  of  a  city  cannot  be  impaired  or  destroyed  by  the  indosure  and  occu- 
pancy thereof,  by  fencing,  by  an  adjoining  land-owner  claiming  title  thereto. 

Btidence. — Admissions, — ^Testimony  of  an  admission  by  defendant,  that  he 
was  willing  to  pay  the  claim  sued  on  if  he  had  not  been  sued  on  it,  is  tnad- 
jnissible. 

From  the  Allen  Common  Pleas. 

y.  A,  Fay  and  L.  M.  Ninde,  for  appellant 

BusKiRR,  J. — ^The  appellant  brought  this  suit  to  foreclose 
a  mortgage  made  by  the  appellee  to  secure  divers  notes/  a 
balance  of  which  was  claimed  by  the  appellant  to  be  due. 

The  defendant  answered  pasnnent,  set-off,  and  a  paragraph 
alleging  fraudulent  representations  in  the  sale  of  the  prop- 
erty, for  the  purchase-money  of  which  the  notes  and  mort- 
•gage  were  taken. 

The  controversy  between  the  parties  arose  upon  this  last 
answer  and  the  issue  formed  upon  it.  It  alleges  that  Rid- 
ing contracted  for  the  purchase  of  a  certain  lot  from  Brooks 
for  one  thousand  eight  hundred  and  fifty  dollars ;  that  when 
they  met  to  execute  the  papers  Brooks  represented  to  Rid- 
ing that  he  had  measured  the  lot  and  found  that  it  contained 
fifty-five  feet  instead  of  fifty  feet  as  the  parties  had  supposed, 
and  that  he  would  not  take  less  than  two  thousand  dollars 
for  it;  that  Riding,  believing  these  representations  and  rely- 
ing upon  them,  made  the  purchase  at  two  thousand  dollars, 
and  executed  the  note  sued  on,  with  others,  and  the  mort- 


46      15 
137    306 


wmtf^mm 


i6  SUPREME  COURT  OF  INDIANA. 

Brooks  V.  Riding. 

gage,  to  secure  the  same;  that,  in  fact,  the  said  lot  was  only 
fifty  feet  front ;  that  such  representations  were  falsely,  know- 
ingly, and  fraudulently  made  by  the  said  Brooks,  by  means 
whereof  the  defendant  was  induced  to  agree  to  pay  for  such, 
lot  the  additional  sum  of  one  hundred  and  fifty  dollars. 

Issues  were  formed  upon  the  answer  and  submitted  to  a 
jury  for  trial  and  resulted  in  a  verdict  for  the  defendant.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered accordingly. 

The  error  assigned  is  the  overruling  of  the  motion  for  a. 
new  trial. 

Several  reasons  are  assigned  by  counsel  for  appellant  whjr 
the  verdict  was  not  sustained  by  the  evidence.  The  evi- 
dence is  properly  in  the  record.  The  defendant  was  sworn 
and  examined  as  a  witness  and  gave  all  the  evidence  he 
offered  to  sustain  his  plea  of  fraud.  He  stated  that  he  had 
a  negotiation  for  the  lot  with  Brooks,  when  he  agreed  to 
take  one  thousand  eight  hundred  and  fifty  dollars  for  it ;  and 
that  he  went  down  the  next  day  to  see  Brooks,  and  they 
went  together  to  see  the  lot,  and  when  they  got  there  Brooks 
said  it  must  be  fifty-five  feet  front     He  proceeds  thus  : 

"  I  then  stood  by  the  front  of  the  lot  and  Brooks  stepped 
the  lot,  that  is,  across  the  front  of  it,  and  said  it  was  fifty- 
five  feet  wide,  and  that  it  was  worth  more  than  one  thou- 
sand eight  hundred  and  fifty  dollars  ;  that  he  would  not  take 
less  than  two  thousand  dollars  for  it.  I  said  if  it  was  fifty* 
five  feet  wide  it  was  worth  more  than  if  it  was  only  fifty  feet, 
but  I  never  knew  how  wide  the  lot  was.  *  *  He  said 
when  we  were  at  the  lot,  it  was  fifty-five  feet  wide,  and  that 
if  I  would  give  him  two  thousand  dollars  I  could  have  it. 
He  did  not  say  anything  about  measuring  the  lot*' 

The  witness  further  testified  that  he  had  resided  on  the 
lot  adjoining  the  one  he  purchased  for  twelve  years  prior 
to  such  purchase,  and  had  seen  it  every  day ;  that*  it  was 
fenced  fifty-five  feet  wide,  and  had  been  ever  since  he  knew 
it ;  that  he  took  possession  of  the  lot  just  as  it  was  fenced 
and  held  it  until  the  city  engineer  told  him  the  fence  was. 
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on  the  street^  when  he  moved  it  back ;  and  that  the  lot  with 
fifty  feet  front  was  worth  one  hundred  and  fifty  dollars  less 
than  it  would  have  been  with  fifty-five  feet  front. 

The  further  facts  appeared,  about  which  there  was  no  con- 
troversy, that  Brooks  held  the  lot  under  the  Ewings,  who 
had  owned  and  occupied  it  adversely  for  about  thirty  years 
previous  to  the  sale  to  Riding ;  that  during  all  that  time  the 
strip  of  five  feet  in  controversy  had  been  fenced  in  as  a  part 
of  said  lot,  and  the  possession  thereof  was  passed  from  the 
Ewings  to  Brooks  and  from  him  to  Riding  as  a  part  of  the 
lot 

It  is  earnestly  contended  by  counsel  for  appellant  that  the 
evidence  wholly  failed  to  establish  any  fraud  on  the  part  of 
Brooks,  because  there  was  no  evidence  showing  or  tending 
to  show  that  he  knew  or  had  any  reason  to  suspect  that  the 
five  feet  in  controversy  did  not  constitute  part  of  the  lot  he 
sold.  It  is  claimed  that  it  lacked  two  essential  elements  of 
fraud,  the  scienter  of  Brooks  and  Riding's  reliance  upon  the 
representations  and  his  right  to  do  so. 

A  reference  is  made  to  several  adjudged  cases  holding 
that,  to  constitute  fraud,  the  representations  must  have  been 
not  only  false  in  fact,  but  must  have  been  made  knowing 
them  to  be  false. 

The  question  sought  to  be  raised  was  decided  by  this 
court  adversely  to  the  appellant  in  the  case  of  Frensel  v. 
Miller,  37  Ind.  i. 

In  that  case,  we  helfl  that  ''  if  the  statement  be  in  fact 
false,  and  be  uttered  for  a  fraudulent  purpose,  which  is  in 
fact  accomplished,  it  has  the  whole  effect  of  fraud  in  annul- 
ling the  contract,  although  the  person  uttering  the  statement 
did  not  know  it  to  be  false,  but  believed  it  to  be  true ;"  and 
that  **  he  who  sells  property  on  a  description  given  by  him- 
self, is  bound  to  make  good  that  description ;  and  if  it  be 
untrue  in  a  material  point,  although  the  variance  be  occa- 
sioned by  a  mistake,  he  must  remain  liable  for  that  vari- 
ance." 
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It  was  further  held  in  that  case  that  a  representation  false 
in  fact,  although  made  by  mistake,  would  entitle  the  party 
relying  thereon,  and  who  had  been  injured  thereby,  either 
to  rescind  the  contract  or  maintain  an  action  thereon  to 
recover  damages  or  to  base  a  defence  to  an  action  brought 
to  enforce  the  contract. 

It  very  clearly  appears  from  the  evidence  that  Brooks  rep- 
resented that  the  lot  was  fifty-five  feet  wide ;  that  Riding  did 
not  Jcnow  the  width  of  the  lot,  but  made  the  purchase  in 
reliance  upon  such  representation.  It  is  true  that  Riding 
examined  the  lot  and  saw  it  stepped  and  saw  for  himself  that 
fifty-five  feet  were  inclosed  by  the  fence,  but  he  did  not 
know  that  five  feet  had  been  fenced  which  belonged  to  the 
public,  and  therefore  had  the  right  to  rely  upon  the  repre- 
sentation of  Brooks  that  the  lot  contained  fifty-five  feet 
The  cases  of  Port  v.  Williams^  6  Ind.  219,  and  Williams  v.  Port^ 
9  Ind.  551,  are  not  in  point,  because  Riding  could  not  tell 
from  a  personal  examination  that  any  portion  of  the  street 
was  inclosed  by  the  fence,  but  relied  upon  the  statement  of 
Brooks  that  the  lot  contained  fifty-five  feet  of  frontage. 

It  is  further  insisted  by  counsel  for  appellant  that  the  ver- 
dict was  not  supported  by  the  evidence,  because  it  showed 
that  the  five  feet  of  ground  in  controversy  belonged  to 
Brooks  and  passed  by  his  conveyance  to  Riding. 

The  following  extract  from  the  brief  of  counsel  for  appel- 
lant will  show  the  position  assumed  and  the  argument  offered 
in  support  of  it.    They  say: 

''  The  evidence  shows  an  adverse  possession  in  the  plain- 
tiff and  those  under  whom  he  held  for  about  thirty  years. 
The  dedication  of  a  street  to  the  public  simply  by  filing  a 
plat  is  incomplete  and  passes  no  title  until  the  owner  vests 
the  possession  in  the  public;  that  the  public  should  be 
allowed  to  stand  by  thirty  years  without  even  claiming  pos- 
session or  the  use  of  the  street  marked  upon  a  plat  while 
the  ground  is  being  improved  or  transferred  from  hand  to 
hand,  for  value,  all  the  time  being  held  adversely,  is  a  dan- 
gerous doctrine. 
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"  By  the  statute  in  force  when  the  addition  containing  this 
lot  was  laid  out,  the  recording  of  the  plat  operated  as  a  war- 
ranty to  the  public  of  the  land  marked  as  a  street  for  a  pub- 
lic highway.  R.  S.  1831,  p.  530.  This  title  in  the  public  is 
identical  with  the  right  the  public  has  in  the  public  high- 
ways through  the  country.  The  town  or  city  being  the 
agent  of  the  public  with  the  same  duties  over  the  street  that 
supervisors  have  over  highways.  Conner  v.  New  Albany ^  i 
Blackf.  43 ;  S.  C,  i  Blackf.  88.  These  rights  may  be  lost  by 
adverse  possession  or  non-user  as  any  other  interest  in  real 
estate  may,  held  by  an  individual.  As  the  grant  by  recording 
the  plat  is  in  the  nature  of  a  warranty  to  the  public,  a  mere  non- 
user,  if  the  owner  of  the  land  do  not  obstruct,  may  not  create 
such  an  adverse  possession  as  to  cause  the  statute  to  run, 
but  where  the  owner  ousts  the  public  and  holds  adversely,  the 
statute  runs  the  same  whether  the  public  easement  is  by 
grant  or  prescription."  And  in  support  of  these  positions 
reference  is  made  to  the  following  authorities :  yewett  v. 
Jewett,  16  Barb.  150;  Smiles  v.  Hastings,  24  Barb.  44;  Wliite 
V.  Crawford,  10  Mass.  183;  Arnold  w,  Stevens,  24  Pick.  106. 

We  have  examined  the  above  cases,  and  in  our  opinion  they 
have  no  application  to  the  present  case.  The  first  three 
cases  cited  involved  the  question  of  whether  a  right  of  way 
over  the  land  of  another  created  by  deed  was  destroyed  by 
non-user,  and  it  was  held  that  the  doctrine  of  extinction  by 
disuse  only  applied  to  rights  created  by  use,  and  not  to 
servitudes  or  easements  created  by  deed.  The  question 
involved  in  the  case  last  cited  was,  whether  the  occupation 
and  cultivation  of  the  surface  of  land  by  the  owner  for  forty 
years  would  extinguish  a  right  created  by  deed  to  dig  ore 
in  such  land,  and  it  was  held  that  a  mere  neglect  for  forty 
years  to  exercise  the  right  to  dig  ore,  where  it  was  created 
by  deed,  did  not  impair  such  right,  and  that  the  occupation 
and  cultivation  of  such  land  by  the  owner  was  consistent 
with  the  right  in  a  third  person  to  dig  ore,  and  that  such 
possession  was  not  adverse  to  the  person  who  had  the  right 
to  mine  and  dig  ore  in  such  land.    All  these  cases  relate  to 


20  SUPREME  COURT  OF  INDIANA. 

Brooks  V.  Riding. 

private  easements  created  by  deed,  and  can  have  no  applica- 
tion to  a  case  like  the  present,  where  the  question  is,  whether 
the  rights  of  the  public  in  a  street  in  a  city  can  be  impaired 
or  destroyed  by  the  non-user  of  the  public  of  a  part  of  such 
street  and  its  use  and  occupation  by  an  adjoining  land-owner^ 
In  other  words,  whether  the  rights  of  a  municipality  or  of 
the  public  may  be  lost  by  non-user,  or  adverse  possession^ 
The  question  is  very  fully  considered  by  Dillon  on  Munici* 
pal  Corporations.    Sections  528  and  533  are  as  follows: 

*'Sec.  528.  Concerning  rights  and  remedies  with  respect 
to  streets  and  public  places,  an  interesting  topic  remains  on 
which  the  cases  are  not  agreed,  and  that  is,  whether  the 
rights  of  the  municipality  or  of  the  public  may  be  lost  by^ 
non-user,  or  adverse  possession.  There  may  be  instances 
where  the  non-user  has  continued  so  long,  and  private 
rights  have  grown  up  of  such  a  nature  as  to  amount  to  an 
equitable  estoppel,  or  an  estoppel  in  fats,  on  the  public, 
which  the  courts  will  enforce  upon  principles  of  justice ;  but 
such  cases  are  exceptionable  in  their  character,  and  it  would 
perhaps  be  going  too  far  to  say  that  the  courts  have  dis- 
tinctly established  such  a  principle.  The  state  of  the  law,, 
aside  from  statutory  enactment,  can  best  be  exhibited  by 
referring  to  the  leading  adjudications.'* 

"Sec.  533.  Upon  consideration,  it  will,  perhaps,  appear 
that  the  following  view  is  correct :  Municipal  corporations, 
as  we  have  seen,  have,  in  some  respects,  a  double  character 
— one  public,  the  other,  by  way  of  distinction,  private.  As 
respects  property  not  held  for  public  use,  or  upon  public 
trusts,  and  as  respects  contracts  and  rights  of  a  private 
nature,  there  is  no  reason  why  such  corporations  should 
not  fall  within  limitation  statutes,  and  be  affected  by  them. 
For  example,  in  an  action  on  contract  or  for  tort,  a  munici- 
pal corporation  may  plead  or  have  pleaded  against  it  the  stat- 
ute of  limitations.  But  such  a  corporation  does  not  own 
and  cannot  alien  public  streets  or  places,  and  no  laches  on 
its  part  or  on  that  of  its  officers  can  defeat  the  right  of  the 
public  thereto,  yet  there  may  grow  up,  in  consequence,  pri- 
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vate  rights  of  more  persuasive  force  in  the  particular  case 
than  those  of  the  pubh'c.  It  will,  perhaps,  be  found,  that 
cases  will  arise  of  such  a  character  that  justice  requires  that 
an  equitable  estoppel  shall  he  asserted  even  against  the  pub- 
lic, but  if  so,  such  cases  will  form  a  law  unto  themselves, 
and  do  not  fall  within  the  legal  operation  of  limitation  enact- 
ments. The  author  cannot  assent  to  the  doctrine,  that  as 
respects  public  rights,  municipal  corporations  are  within 
^ordinary  limitation  statutes.  It  is  unsafe  to  recognize  such 
a  principle. 

"But  there  is  no  danger  in  recognizing  the  principle  of  an 
estoppel  in  pais  as  applicable  to  such  cases,  as  this  leaves  the 
courts  to  decide  the  question,  not  by  the  mere  lapse  of  time, 
but  by  all  the  circumstances  of  the  case,  to  hold  the  public 
estopped  or  not,  as  right  and  justice  may  require." 

In  the  notes  to  sections  528  to  534  of  Judge  Dillon  on 
Municipal  Corporations,  will  be  found  a  review  of  and  refer- 
ence to  a  large  number  of  cases  having  a  bearing  upon  the 
question  under  examination.  We  have  examined  the  most 
of  the  cases  cited  and  find  that  they  fully  support  the  prin- 
ciples enunciated  by  the  learned  author  in  the  passages  above 
quoted.  We  do  not  deem  it  necessary  to  cite  such  cases 
here,  as  we  presume  nearly  every  attorney  has  such  work 
in  his  office.  / 

The  case  of  Lane  v.  Kennedy,  13  Ohio  St.  42,  is  much 
in  point  in  the  present  case.  In  that  case,  a  street  had  been 
laid  out  and  marked  four  rods  wide,  and  had  been  opened 
and  used  a  part  of  its  width.  The  plaintiff  placed  his  fence 
upon  the  part  of  the  street  which  had  not  been  opened  and 
used  by  the  public,  and  occupied  that  portion  of  the  street 
inclosed  by  the  fence  for  eighteen  years.  The  defendant  as 
supervisor  removed  the  fence,  and  for  this  the  plaintiff  sued 
him  in  trespass.  The  plaintiff  claimed  that  the  public  had 
lost  its  right  to  that  portion  of  the  street  which  he  had 
inclosed  and  occupied,  and  that  his  right  had  become  per- 
fect and  complete  to  such  portion.  The  court  draws  with 
great  clearness  the  distinction  between  an  abandonment  by 
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the  public  of  an  entire  street,  and  the  occupation  by  a  pri- 
vate individual  of  a  portion  of  a  street  not  used  by  the  pub- 
lic.   The  court  say: 

"  The  question  is  one  of  much  practical  importance  in  this 
State.  The  capacities  of  its  streets  and  public  highways^ 
whether  prescribed  by  statute  or  established  by  the  proprie- 
tors of  towns  or  embryo  cities,  were  fixed  with  regard  ta 
the  future  rather  than  the  present  exigencies  of  the  commu- 
nities in  which  they  are  located.  At  first,  a  mere  trace 
would  have  sufficed  for  all  the  travel  where,  in  process  of 
time,  an  avenue  is  scarcely  adequate  to  accommodate  all 
who,  for  business  or  pleasure,  may  desire  to  traverse  it. 

"  The  public  have  a  mere  easement — a  mere  right  of  tran- 
sit over  it.  And  if  the  facilities  are  ample  for  the  time,  no  one 
feels  specially  interested  in  seeing  that  the  lines  of  the  road 
have  not  been  partially  encroached  upon  by  an  adjoining 
proprietor,  who,  after  all,  owns  the  land  subject  to  the  ease- 
ment. Public  opinion  would  scarcely  sustain  a  supervisor 
who  should  require  the  removal  of  a  fence,  which  encroaches 
slightly  upon  the  highway,  if  ample  space  is  still  lefl  for  all 
travellers. 

"  Unlike  the  case  in  5  Ohio  St.  Rep.  594,  there  was  noth- 
ing in  the  character  of  the  improvement,  which  indicated  an 
intention  to  permanently  appropriate  the  land.  It  was  a 
mere  fence ;  and,  as  the  bill  of  exceptions  informs  us,  a 
worm  fence  and  crooked  at  that.  He  carefully  avoided 
inclosing  any  part  of  the  road  actually  used  by  the  public. 
He  infringed  no  right  which  was  then  enjoyed  or  apparently 
desired.  Nothing  was  done  to  excite  the  apprehension  of 
the  public  or  to  call  for  its  protest.  We  hear  of  no  declara- 
tions,  and  all  his  acts  were  consistent  with  a  temporary  occu- 
pancy, by  the  permission  or  the  mere  suflTerance  of  the  pub- 
lic, till  the  land  should  be  required  for  its  use.  In  Kirkv,  Smithy 
9  Wheat.  288,  Marshall,  C.  J.,  says,  '  it  would  shock  that 
sense  of  right,  which  must  be  felt  equally  by  legislators 
and  by  judges,  if  a  possession,  which  was  permissive  and 


MAY  TERM,  1874.  25 

Brooks  V.  Riding. 

entirely  consistent  with  the  title  of  another,  should  silently 
bar  that  title/ 

''The  circumstances  do  not  show  that  the  plaintiff,  in 
placing  his  fence  up  to  the  travelled  part  of  the  street,  there- 
by designed  or  intended  to  withhold  the  part  enclosed  from 
the  public  use,  should  it  ever  be  required,  and  we  are  not  at 
liberty  to  presume  it.  Fraud  and  intentional  wrong  are 
never  presumed,  but  must  be  proved.  Where  the  circum- 
stances surrounding  the  possession,  are  entirely  reconcilable 
with  a  continued  recognition  of  the  ultimate  right  of  the 
public,  the  possession  cannot  well  be  said  to  be  adverse  in 
any  just  sense  of  that  term. 

"In  Fox  V.  Hart,  11  Ohio,  414,  it  was  held  that  a 
partial  encroachment  upon  a  travelled  highway  by  an  adja- 
cent owner,  though  continued  for  eighteen  years,  did  not 
work  a  forfeiture,  as  for  nan  user,  of  the  part  so  encroached 
upon,  and  that  there  was  *  nothing  to  authorize  the  presump- 
tion, that  any  portion  of  it  had  been  abandoned,  or  would 
not  be  opened,  as  soon  as  the  public  convenience  should 
require.' 

*'  It  must  be  borne  in  mind  that,  in  the  case  at  bar,  the  road 
was  not  closed  up  and  the  public  thereby  excluded  from 
any  use  of  the  street.  In  such  case,  the  entire  exclusion  of 
the  public  would  doubtless  be  such  an  ouster  or  disseizin 
as  would  require  a  suit  to  be  brought  within  the  statutory 
period,  upon  the  principles  settled  in  Lessee  of  the  City  of 
Cincinnati  v.  The  First  Presbyterian  Church,  8  Ohio  Rep, 
298. 

'*  Nor  is  it  like  the  case  of  TJie  City  of  Cincinnati  \.  Evans ^ 
5  Ohio  St.  594,  where  the  purpose  of  the  possession  and 
intended  permanency,  were  indicated  by  the  erection  within 
the  bounds  of  the  street,  of  the  front  of  a  large  and  costly 
warehouse.  The  erection  of  such  a  building,  in  such  a 
place,  was  ample  notice  to  the  city  authorities  that  he  thereby 
intended  a  permanent  appropriation  to  his  private  and  indi- 
vidual benefit  of  a  portion  of  the  public  easement,  and  called 
for  immediate  and  effective  measures  upon  their  part,  to  pre- 
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vent  it.  The  case  was,  in  this  view  of  it,  rightly  determined ; 
but  as  will  be  seen  by  a  reference  to  the  facts  therein  stated, 
it  might  with  equal,  if  not  greater  propriet}'-,  have  been 
placed  upon  the  ground  of  an  estoppel  ift  pais  on  the  part 
of  the  city  authorities ;  the  building  having  been  located  by 
the  city  surveyor  and  upon  lines  previously  established  and 
built  upon." 

Where  the  lines  of  a  street  have  been  practically  estab* 
lished  by  the  occupancy  and  improvements  of  the  lots  border- 
ing upon  it,  and  the  city  authorities  have  recognized  the  cor- 
rectness of  the  lines  so  established  by  permitting  the  owners 
to  so  occupy  and  improve  their  property,  and  have  acqui- 
esced in  it  for  a  considerable  length  of  time,  and  to  such  an 
extent  that  to  change  the  lines  would  work  great  wrong  to 
the  owners  and  disturb  long  established  lines  and  possession, 
the  city  or  public  authorities  would  undoubtedly  be  estopped 
from  disturbing  the  lines  so  practically  established,  although 
an  accurate  survey  should  show  that  they  were  wrong 
according  to  the  plat,  and  that  the  lots  as  occupied  extended 
into  the  street  as  originally  established.  But  it  docs  not 
appear,  in  the  case  under  examination,  that  *  the  owners  or 
occupants  of  any  other  lot  on  the  line  of  the  street,  upon 
which  the  lot  in  question  was  situated,  had  extended  it  so  as 
to  occupy  any  portion  of  the  street.  It  only  appears  that 
the  city  authorities  had  simply  permitted  the  occupant  of 
the  lot  in  question  to  occupy  a  small  portion  of  the  street 
not  then  needed  by  the  public. 

In  our  opinion,  the  inclosure  and  occupation  of  the  five 
feet  of  the  street  by  Brooks  and  those  under  whom  he 
claims  did  not  destroy  the  rights  of  the  public  in  such  strip 
of  ground  and  vest  the  title  thereto  in  him  or  those  through 
whom  he  derived  his  title. 

We  are  also  of  opinion  that  the  instructions  asked  by  the 
appellant  and  refused  by  the  court  were  correctly  refused, 
as  they  involved  the  same  propositions  of  law  as  those  we 
have  been  considering. 

We  think  the  court  committed  no  error  in  excluding  the 
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evidence  complained  of.  The  willingness  of  Riding  to  pay  if 
he  had  not  been  sued  did  not  deprive  him  of  the  right  to  set 
up  a  defence  when  he  was  sued.  It  does  not  appear  from 
the  record  that  any  portion  of  the  evidence  of  Mr.  Minor 
was  objected  to  and  excluded.  The  exclusion  of  a  question 
asked  of  this  witness  is  assigned  as  a  reason  for  a  new  trial, 
but  the  bill  of  exceptions  does  not  show  that  any  objection 
was  made  to  any  question  asked  of  Minor,  or  that  any  of 
his  evidence  was  excluded. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 


Hathaway  v.  The  Toledo,  Wabash,  and  Western  Rail- 
way Company. 

Pleading. — Negligence. — Answer^ — In  an  action  to  recoverfor  an  injury  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant,  the  complaint  must 
allege  that  the  injury  resulted  without  any  negligence  on  the  part  of  the 
plaintiff  contributing  thereto,  and  an  answer  alleging  facts  showing  that  the 
Diligence  of  the  plaintiff  contributed  to  the  injury,  or  facts  showing  that 
the  injury  was  caused  solely  by  the  plaintiff's  negligence,  is  sufficient  on 
demorrer,  though  unnecessary  where  the  general  denial  is  pleaded. 

I^EGLIGENCE. — Contributory  Negligence, — In  all  cases  where  ordinary  negli- 
gence on  the  part  of  the  defendant  is  sufficient  to  infer  liability,  it  is  a  suffi- 
cient defence  to  show  that  there  was  contributory  negligence  on  the  part  of 
the  plaintiff. 

'Same. — In  such  a  case  it  is  a  sufficient  defence  to  show  that  although  the  negli- 
gence of  the  defendant  was  a  cause,  and  even  the  primary  cause  of  the  occur- 
rence, yet  the  occurrence  would  not  have  happened  without  a  certain 
degree  of  blamable  negligence  on  the  part  of  the  plaintiff. 

Same. — Infant  Plaintiff. — ^These  rules  apply  where  a  child  is  the  plaintiff, 
whether  the  fault  is  that  of  the  child  or  the  negligence  of  the  person  having 
the  care  of  the  child. 
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Hathaway  v.  The  Toledo,  etc,  R.  W.  Co. 

B.  B.  Daily  and  L,  B,  Sims,  for  appellant. 
W.  Z.  Stuart,  for  appellee. 

Downey,  C.  J. — ^This  action  was  brought  by  the  appellant 
against  the  appellee,  to  recover  for  an  injury  caused  by  a 
locomotive  and  freight  train  running  over  her,  and  so  crush- 
ing one  of  her  legs  that  it  had  to  be  amputated,  etc.  The 
injuries,  it  is  alleged,  were  caused  by  the  negligence  and 
wilful  misconduct  of  the  agents  and  servants  of  the  defend- 
ant in  charge  of  the  train.  The  action  was  commenced  in 
Carroll  county,  but  in  consequence  of  a  change  of  venue 
was  tried  in  White  county. 

The  defendant  pleaded  the  general  deni^,  and  also  two 
special  paragraphs. 

A  demurrer  to  the  special  paragraphs  was  overruled  by 
the  court,  and  the  plaintiff  excepted.  A  trial  by  jury 
resulted  in  a  general  verdict  for  the  defendant,  and  also  the 
following  special  findings  made  at  the  request  of  the  plain- 
tiff: 

*'  I.  Did  the  defendant,  on  or  about  the  4th  day  of  March,. 
1867,  run  her  train  of  cars  on  the  plaintiff's  leg  and  thereby 
so  crush  and  mangle  the  same  that  amputation  thereof  was 
necessary  ? 

"  Answer.     Yes. 

"2.  Did  the  defendant  by  her  employees  and  servants  use 
and  exercise  ordinary  care  in  operating  and  running  her 
train  by  which  the  plaintiff  was  injured  as  charged  in  her 
complaint  ? 

"  Answer.     No. 

"  3.  Was  the  defendant  guilty  of  negligence  in  the  man- 
ner of  running  her  train  on  the  afternoon  of  the  4th  of 
March,  1867,  and  did  such  negligence  cause  the  injury  to 
the  plaintiff  as  alleged  in  her  complaint  ? 

"  Answer.     No." 

There  is  a  conflict  between  the  second  and  third  of  these 
special  findings,  as  the  second  finds  that  the  defendant  did 
not  by  its  servants  exercise  ordinary  care  in  operating  and 
running  the  train  by  which  the  plaintiff  was  injured,  and  the 
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third  finds  that  the  defendant  was  not  guilty  of  negligence 
in  the  manner  of  running  the  same  train  at  the  same  time. 
If  the  company  did  not  exercise  ordinary  care,  it  was  guilty 
of  negligence.  It  is  not  important,  however,  that  this  mat- 
ter should  be  further  noticed,  as  the  case  cannot  turn  upon 
it.    The  findings  probably  neutralize  each  othen 

A  motion  made  by  the  plaintiff  for  a  new  trial  was  over- 
ruled, there  was  an  exception,  and  the  evidence  was  put  in 
the  record  by  a  bill  of  exceptions.  Final  judgment  was  ren- 
dered for  the  defendant. 

In  the  assignment  of  errors,  it  is  alleged  that  the  court 
erred  in  the  following  particulars : 

1.  In  overruling  tiie  plaintiff's  demurrer  to  the  second 
and  third  paragraphs  of  the  answer ;  and, 

2.  In  overruling  the  plaintiff's  motion  for  a  new  trial. 
Other  errors  are  alleged  but  they  are  embraced  in  that 

last  named. 

The  second  paragraph  of  the  answer  alleges  facts  show- 
ing that  the  negligence  of  the  plaintiff  contributed  to  the 
injury ;  and  the  second  avers  that  the  injury  was  not  merely 
contributed  to,  but  was  actually  caused  solely,  by  the  plain- 
tiflf's  own  negligence.  We  think  the  paragraphs  in  question 
were  sufficient,,  although  they  were,  probably,  unnecessary. 
It  has  been  constantly  held  in  this  State,  that  in  the  decla- 
ration or  complaint  in  such  cases,  it  must  be  alleged  that  the 
injury  resulted  without  any  negligence  contributing  thereto 
on  the  part  of  the  plaintiff.  The  general  denial  would,  there- 
fore, seem  to  involve  this  question  without  any  special  para- 
graphs such  as  were  pleaded  in  this  case. 

The  railroad  runs  east  and  west,  or  nearly  so,  through 
the  city  of  Delphi,  where  the  injury  occurred,  crossing  Indi- 
ana street  at  a  right  angle.  The  father  of  the  plaintiff  lived 
in  a  house  fronting  east  on  Indiana  street  twenty  or  thirty 
yards  north  from  the  railroad  crossing.  The  train  consisted 
of  a  locomotive,  tender,  five  freight  cars,  and  a  caboose,  and 
was  going  east  The  plaintiff  was  at  the  time  a  little  over 
five  years  of  age.    Her  father  and  mother  were  absent  from. 
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their  residence,  and  she  had  no  attendant.  As  the  train 
approached  the  crossing  of  Indiana  street,  on  the  day  alluded 
to,  at  about  four  and  a  half  o'clock  in  the  afternoon,  a  num- 
ber of  school  children,  and  among  them  a  sister  of  the  plain- 
tiff, were  approaching  the  crossing  from  the  south,  on  the 
east  side  of  Indiana  street.  The  plaintiff  came  out  of  the 
gate  at  her  father's  house  on  the  west  side  of  that  street,  and 
started  to  cross  the  railroad,  going  in  a  south-east  direction 
towards  the  point  where  the  school  children  were.  Accord- 
ing to  the  testimony  of  most  of  the  witnesses,  she  seemed 
not  to  notice  or  heed  the  approaching  train,  but  passed  rap- 
idly to  the  crossing,  and  there  received  the  injury  complained 
of.  Some  of  the  witnesses  for  the  plaintiff  testified  that  no 
signals  of  the  approaching  train  were  given  by  the  whistle 
or  the  bell,  while  those  of  the  railroad  company  who  testi- 
fied swore  that  the  usual  signal  was  given  by  the  ringing  of 
the  bell.  The  train  was  about  the  width  of  a  square  from 
the  crossing  when  the  plaintiff  came  out  of  her  father's  gate. 
When  she  first  came  out  of  the  gate,  she  could  not  have 
seen  the  train,  but  she  could  have  seen  it  from  the  time  she 
got  half  way  to  the  crossing.  She  was  knocked  down  and 
the  whole  train  passed  over  her.  The  train  was  stopped 
fifteen  or  twenty  feet  from  where  she  lay.  She  was  after- 
ward carried  to  her  father's  house  by  some  of  the  men  on 
the  train.  Neither  her  father  nor  mother  was  at  the  house 
when  she  was  carried  into  the  house.  The  engineer  testi- 
fied that  he  saw  some  children  on  the  right  of  the  road,  and 
could  see  that  the  road  was  clear  as  he  approached  the  cross- 
ing ;  that  at  the  crossing  the  fireman  said  to  him  there  was 
something  under  the  engine ;  that  he  stopped  the  train  as 
soon  as  he  could  and  got  off,  etc. 

The  fireman  swore  that  they  started  out  from  the  station 
and  proceeded  about  twenty-five  or  thirty  rods  when  he 
looked  out  and  saw  a  little  child  on  the  north  side  of  the 
track  standing  still,  twenty  or  thirty  feet  from  the  track. 
Very  soon  after  he  saw  the  child,  she  started  to  run  across 
the  track  ahead  of  the  engine.    She  might  have  been  the 
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length  of  the  engine  ahead  of  it  when  he  saw  her,  but  he 
hardly  thought  she  was.  As  soon  as  he  saw  her  start  ta 
cross  the  track  he  spoke  to  the  engineer  to  stop  the  train, 
and  he  immediately  reversed  the  engine.  Before  it  could 
be  stopped  it  had  struck  the  child  and  broken  one  of  its  legs. 
The  conductor  immediately  got  out,  picked  up  the  child,  and 
took  it  into  the  house,  etc. 

It  appears  from  the  evidence  that  the  engineer  was  at  the 
south  side*  of  the  cab,  and  could  not  see  farther  to  the  left 
than  to  the  left  or  north  side  of  the  track. 

One  of  the  reasons  for  a  new  trial  was,  that  the  evidence- 
was  not  sufficient  to  sustain  the  verdict  of  the  jury.  Another 
was,  that  the  court  erred  in  modifying  certain  charges  asked 
by  the  plaintiff  by  adding  the  words,  "  where  the  negligence 
of  the  plaintiff  did  not  contribute  to  such  injury."  Another 
was,  that  the  court  had  misdirected  the  jury  in  the  giving  of 
the  third,  fourth,  fifth,  seventh,  eighth,  ninth,  tenth,  elev- 
enth, twelfth,  thirteenth,  fourteenth,  eighteenth,  and  twenty- 
first  instructions  asked  by  the  defendan... 

It  is  evident  from  the  reference  which  has  been  made  to* 
the  facts  of  the  case,  that  we  cannot  reverse  the  judgment 
on  the  ground  that  the  evidence  is  not  sufficient  to  support 
the  verdict  The  judgment  must  be  affirmed,  if  there  is  no- 
other  ground  on  which  it  should  be  reversed. 

It  is  not  necessary  to  set  out  all  the  instructions  to  dis- 
pose of  the  questions  presented  relating  to  them.  The  set- 
dement  of  a  few  legal  propositions  will,  when  applied  to  them,, 
dispose  of  this  part  of  the  case. 

The  first  question  is,  to  what  extent  is  the  appellant, 
the  child,  or  its  parents,  chargeable  with  the  consequences  of 
contributory  negligence  by  it  or  by  them  ?  In  all  cases  where 
ordinary  negligence  is  sufficient  to  infer  liability,  it  is  a  suffi- 
cient defence  to  show  that  there  was  contributory  negligence 
on  the  part  of  the  plaintiff;  that  is  to  say,  to  show,  that 
although  the  negligence  of  the  defendant  was  a  cause,  and 
even  the  primary  cause  of  the  occurrence,  yet  the  occur- 
rence would  not  have  happened  without  a  certain  degree  of 
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blamable  negligence  on  the  part  of  the  plaintiff.  Campbell 
Law  of  Negligence,  sec.  8i.  To  the  same  effect  are  numer- 
ous decisions  of  this  court,  many  of  which  are  collected  in 
The  Toledo  and  Wabash  Railway  Co,  v.  Goddardy  2$  Ind, 
185. 

It  seems  harsh  to  apply  this  doctrine  to  a  case  where  damn 
age  occurs  to  a  child,  and  yet  the  application  is  made,  anoj 
this  whether  the  fault  is  that  of  the  child   itself  or  the  neg-j 
Hgence  of  the  person   under  whose  immediate  care  it  is.j 
Campbell  Negligence,  sec.  81.     This  doctrine  is  sanctioned) 
by  several  decisions  of  this  court.  The  Pittsburgh^  Fort  Wayne^ 
and  Chicago  R.   W.  Co.  v.   Vinin^s  Adnir^  27   Ind.  513; 
Tlie  Lafayette^  etc.^  Railroad  Co,  v.  Huffman,  28  Ind.  287; 
The  yeffersonvUle,  etc.,  R.  R.   Co,  v.  Bowen,  40    Ind.    545. 
The  modifications  of  the  instructions  asked  by  the  plaintiff, 
and  the  instructions  given  by  the  court  upon  request  of  the 
defendant  on  the  same  subject,  were  in  substantial  conform- 
ity to  the  rule  as  laid  down  in  the  authorities  to  which  we 
have  referred,  and  hence,  we  must  hold,  not  erroneous. 

The  court,  at  the  request  of  the  defendant,  instructed  the 
jury  as  follows :  "  When  a  person  crossing  a  railroad  track 
is  injured  by  collision  with  a  train,  the  fault  is,  prima  fade^ 
his  own,  and  he  must  show  affirmatively,  that  his  fault  or  neg- 
ligence did  not  contribute  to  the  injury,  before  he  is  entitled 
to  recover  for  such  injury."  This  instruction  means  no  more, 
we  think,  than  that  in  such  cases  it  must  be  made  to  appear 
by  the  plaintiff  that  the  injury  occurred  without  blamable 
negligence  on  his  part,  before  he  can  recover.  Such,  we 
think,  is  the  law,  as  established  by  the  authorities  to  which 
we  have  referred  in  another  part  of  this  opinion. 

There  is  no  other  question  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

Opinion  61ed  November  term,  1873 ;  petition  for  a  rehearing  overraled  May 
tenn,  1874* 


MAY  TERM,  1874.  31 


Fox  V.  The  Allensville,  Center  Square,  and  Vevay  Turnpike  Co. 


Fox   V.    The  Allensville,  Center   Square,  and  Vevay  i»_«»l 

Turnpike  Company. 

TtT&NFiKE. — Organization  of  Company. — Subscription  of  Stock, — It  is  not  essen« 
tial  to  the  organization  of  a  turnpike  company,  under  the  statute,  that  the 
whole  amount  of  the  capital  stock  as  fixed  by  the  articles  of  association  shall 
be  subscribed ;  it  is  sufficient  if  the  stock  subscribed  amounts  to  five  hundred 
dollaxs  per  mile  of  the  proposed  road. 

Same. — Residence  of  Stockholders,— It  is  not  a  valid  objection  to  the  organiza- 
tion of  a  turnpike  company,  that  the  residence  of  a  few  of  the  subscribers  of 
stock  to  the  articles  of  association  is  not  stated,  where  the  residence  of  a  suf- 
ficient number,  whose  subscriptions  amount  to  five  Jiundred  dollars  per  mile 
of  the  proposed  road,  is  stated. 

^AME. — Pleading, — Board  of  Directors, — Election  of, — Under  the  statute  requir- 
ing that  '*  not  less  than  three  nor  more  than  seven  directors  shall  be  elected 
by  the  stockholders"  of  a  turnpike  company,  it  is  sufficient  to  aver,  in  a  com- 
plaint on  the  subscription  of  stock,  the  fact  that  a  board  of  directors  was 
elected  by  the  stockholders,  without  alleging  the  mode  of  election. 

Sabie. — Notice, — In  an  action  by  a  turnpike  company  on  the  subscription  of 
stock,  though  the  giving  of  notice  of  the  call  for  the  payment  of  subscrip- 
tions is  necessary  before  the  action  is  conmienccd,  and  the  giving  of  such 
notice  must  be  averred  in  the  complaint,  yet  the  notice  is  not  the  foundation  of 
the  action  and  need  not  be  made  part  of  the  complaint  by  copy. 

Same. — Time, — Publication  of  Notice, — ^Where  notice  of  the  time  and  place  of 
payment  of  stock  subscriptions  to  a  turnpike  company  is  required  by  statute  to 
be  given  for  thirty  days  by  publication  in  a  newspaper,  it  is  sufficient,  in  an 
action  on  the  subscriptioni  to  allege  that  such  notice  was  given  on  the  second 
day  of  March  for  payment  to  be  made  on  the  first  day  of  April. 

Same. — Representations  by  Stock  Solicitor, — ^It  is  no  defence  to  an  action  on  a 
subscription  of  stock  to  a  turnpike  company,  that  the  person  soliciting  the 
defendant's  subscription,  appointed  by  those  who  had  already  subscribed 
and  who  afterward  became  members  of  the  company  upon  its  organization, 
represented  that  the  road  would  be  constructed  in  a  certain  manner,  which 
has  not  been  done. 

Same. — Evidence, — Calls, — Payment. — ^The  entry  in  the  record  book  of  the 
board  of  directors  of  a  turnpike  company  signed  by  the  secretary  is  compe- 
tent evidence  of  the  act  of  the  board  requiring  payment  from  subscribers 
to  the  capital  stock ;  and  although  such  entry  may  not  specify  any  time  when 
the  payment  shall  be  made,  yet  if  it  direct  a  call  to  be  made  for  tbe  payment 
and  notice  thereof  to  be  published,  the  payment  is  thereby  required  as  soon 
as  notice  specifying  the  time  of  payment  can  be  given. 

Practice. — New  Trial, — That  the  court  erred  in  rejecting  evidence,  or  that  the 
court  erred  in  admitting  evidence,  is  too  general  a  statement  of  a  reason  for  a 
trial 
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From  the  Switzerland  Circuit  Court. 

y.  A.  Works  and  %  D,  Works^  for  appellant. 
C.  E.  Walker  and  W.  R.  Smithy  for  appellee. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appel- 
lee against  the  appellant  upon  his  subscription  to  the 
capital  stock  of  the  company.  The  subscription  sued  upon 
was  contained  in  the  articles  of  association,  which  are  set 
out  and  made  a  part  of  the  complaint.  The  complaint  con- 
tained such  averments  as  show  a  due  organization  of  the 
company. 

Issue,  trial,  verdicf and  judgment  for  the  plaintiff)  amotion' 
for  a  new  trial  being  overruled,  and  exception  taken. 

There  was  a  demurrer  to  the  complaint  for  want  of  suffi* 
cient  facts  overruled,  and  exception.  The  defendant 
answered  in  four  paragraphs,  the  first  being  the  general 
denial,  the  other  three  being  special.  Demurrers  for  want 
of  sufficient  facts  were  sustained  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer,  and  the  defendant  excepted. 
These  rulings  on  the  demurrers  are  assigned  for  error. 

The  complaint  is  long  and  need  not  be  set  out  in  order  ta 
an  understanding  of  the  objections  made  to  it. 

The  amount  of  the  capital  stock  of  the  company,  as  fixed 
by  the  articles  of  association,  is  fifteen  thousand  dollars,  and 
the  whole  amount  does  not  appear  to  have  been  subscribed 
for.  It  is  claimed  that  this  is  fatal  to  the  existence  of  the 
corporation.  The  statute  on  the  subject  provides  that  the 
articles  of  association  shall  specify  the  amount  of  the 
capital  stock  and  the  number  of  shares  into  which  it  is 
divided,  and  that  "  whenever  the  stock  subscribed  amounts 
to  the  sum  of  five  hundred  dollars  per  mile  of  the  proposed 
road,  copies  of  the  articles  of  association  shall  be  filed  in  the 
office  of  the  recorder  of  each  county  through  which  the 
road  is  to  pass,  and  shall  from  that  time  be  a  corporation, 
known  by  the  name  assumed  in  [its]  articles  of  association." 
We  are  of  opinion  that  under  these  statutory  provisions,  the 
whole  amount  of  the  capital  stock,  as  fixed  by  the  articles- 
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of  association,  need  not  be  subscribed  before  the  cor- 
poration can  be  brought  into  existence.  The  c^se  of 
Hoagland  v.  The  Cincinnati  and  Fort  Wayne  Railroad 
Co.,  18  Ind.  452,  is  in  point.  All  that  is  necessary  in  this 
respect  is,  that  there  shall  be  subscriptions  of  stock  to  the 
amount  of  five  hundred  dollars  per  mile  of  the  proposed 
road.     This  amount  appears  to  have  been  subscribed. 

It  is  also  objected  that  the  residence  of  some  of  the  sub- 
scribers is  not  stated.  The  residence  of  a  few  of  the  sub- 
scribers  is  not  stated,  but  without  them  there  is  more  than 
enough  subscribed  to  amount  to  the  five  hundred  dollars  per 
mile  of  the  proposed  road.  This  objection,  therefore,  is  not 
vah'd.  See  Busenback  v.  Tfie  Attica  and  Betliel  Gravel  Road 
Co.,  43  Ind.  265. 

It  is  further  objected  that  the  complaint  does  not  show  a 
valid  election  of  directors  of  the  corporation.  It  alleges, 
"  that  pursuant  to  said  statute,  a  board  of  directors  of  said 
company  was  elected  by  the  stockholders  thereof,  in  all 
respects  as  required  by  said  statute,  which  board  of  directors 
so  elected  were  duly  qualified,  and  entered  upon  the  dis- 
charge of  duty  as  such  board  of  directors,"  etc.  It  is  urged 
that  this  "  does  not  show  how  the  directors  were  elected, 
but  pleads  a  mere  conclusion,  and  not  facts."  The  statute,  in 
section  2,  provides,  that  ''not  less  than  three  nor  more 
than  seven  directors  shall  be  elected  by  the  stockholders  of  * 
every  such  corporation,  who  shall  hold  their  office  for  one 
year  and  until  their  successors  are  in  like  manner  elected," 
etc.  In  glancing  through  the  statute,  we  do  not  discover  that 
any  provision  is  therein  made  as  to  the  manner  of  electing 
directors,  whether  by  ballot  or  viva  voce.  The  allegations  in 
the  complaint  are  4s  explicit  as  the  statute.  We  think  the 
complaint  sufficient.  It  alleges  that  the  directors  were  elected 
by  the  stockholders.  This  is  all  the  statute  requires.  The 
mode  of  conducting  the  election  is  not  material,  it  being 
done  by  the  proper  persons.  The  words  in  the  complaint 
"  in  all  respects  as  required  by  said  statute"  may  be  stricken 
Vol.  XLVI.— 3 
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out  as  surplusage,  and  then  there  will  be  no  conclusion  of 
law  stated,  but  the  simple  averment  of  fact  that  the  directors 
were  elected  by  the  stockholders.  We  need  not  inquire 
whether,  in  an  action  on  a  subscription  for  stock,  advantage 
could  be  taken  of  an  irregularity  in  the  election  of  a  board  of 
directors. 

It  is  next  objected  that  the  notice  of  the  call  for  the  pay- 
ment of  subscriptions  is  not  made  a  part  of  the  complaint. 
This,  in  bur  opinion,  was  not  necessary.  The  notice  of  calls 
was  not  the  foundation  of  the  action,  but  the  written  sub- 
scription. To  be  sure,  an  action  could  not  be  maintained  on 
the  subscription  until  notice  of  the  calls  had  been  given  as 
provided  for  in  section  1 1  of  the  act  above  cited,  but  the 
notice  is,  nevertheless,  not  the  foundation  of  the  action,  and 
need  not  be  set  out  by  copy.  The  complaint  clearly  avers 
the  making  of  the  call  and  the  giving  of  notice  thereof  as 
required  by  the  section  above  cited.  The  counsel  for  the 
appellant,  in  their  brief,  say,  "there  is  no  allegation  that 
notice  was  given,  for  thirty  days,  of  the  time  and  place  the 
subscribers  were  required  to  pay  their  subscriptions,  nor  is 
there  anything  in  the  complaint  to  show  how  often  the  notice 
was  published,  if  more  than  once,  a  defect  that  we  think 
must  be  fatal."  We  copy  the  complaint  in  respect  to  the 
giving  of  the  notice :  **  That  on  the  2d  day  of  March,  1872, 
plaintiff  gave  notice  that  all  of  said  subscription  was  by 
order  of  the  company  due,  and  must  be  paid  to  the  treasu- 
rer of  said  company,  David  Scott,  at  his  residence  in  Jack- 
sonville, Indiana,  on  or  before  the  first  day  of  April,  1872, 
by  publishing  the  same  in  the  Vevay  Reveille,  a  newspaper 
printed  in  said  county,"  etc. 

The  publication  made  on  the  2d  of  March,  for  payment  on 
the  1st  of  April,  would,  by  adopting  the  ordinary  rule  of 
including  one  of  the  days  and  excluding  the  other,  be  a  pub- 
lication thirty  days  before  the  specified  time  of  payment. 
We  believe  it  is  the  settled  practice  in  this  State  to  serve 
process  on  Friday  for  the  court  sitting  on  the  second  suc- 
ceeding Monday,  and  this  is  regarded  as  ten  days' service 
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before  court.  To  make  ten  days,  either  the  Friday  or  Mon* 
day  must  be  counted.  In  the  case  before  us,  counting  the 
day  on  which  the  notice  was  published,  thirty  days  inter- 
vened before  the  ist  day  of  April,  the  time  required  by  the 
statute.  Upon  looking  into  the  statute  on  the  subject  of 
notice,  section  1 1  above  cited,  we  are  of  opinion  that  where 
notice  is  published  in  a  newspaper,  but  one  publication  is 
required  to  be  made,  and  this  must  be  made  thirty  days 
before  the  specified  time  of  payment. 

We  have  thus  considered  the  objections  urged  to  the  com- 
plaint. They  are  all,  in  our  opinion,  unfounded,  and  there 
was  no  error  committed  in  overruling  the  demurrer  thereto. 

The  second  paragraph  of  the  answer  alleged  that  in  the 
articles  of  association  it  was  stipulated  that  the  capital  stock 
-of  the  company  should  be  fifteen  thousand  dollars;  that  the 
defendant,  relying  on  the  same,  subscribed,  etc.;  that  the  com- 
pany has  never  had  a  capital  stock  of  more  than  three  thou- 
sand dollars,  and  not  enough  to  build  the  proposed  road,  etc. 
This  paragraph  is  clearly  bad,  and  the  demurrer  to  it  was 
correctly  sustained.  We  deem  it  unnecessary  to  add  any  thing 
to  what  was  said  upon  this  point  in  considering  the  com- 
plaint 

In  the  third  paragraph  of  his  answer,  the  defendant  alleged 
that  he  was  induced  to  make  his  subscription  by  the  solicita- 
tion of  one  John  P.  Bates,  who  was  appointed  by  the  original 
subscribers  of  the  articles  of  association,  and  who  are  now 
members  of  the  corporation,  to  procure  stock  subscriptions; 
that  Bates,  in  order  to  procure  the  defendant  to  subscribe, 
falsely  and  fraudulently  represented  to  him  that  the  turnpike 
was  to  be  constructed  twelve  feet  wide,  the  stone  to  be  one 
foot  deep,  and  that  there  was  to  be  an  earth  track  made  at 
the  side  of  the  same;  whereas  the  road,  so  far  as  it  has  been 
constructed,  has  been  made  but  nine  feet  wide,  without 
any  earth  track  at  the  side;  and  that  the  directors  have 
ordered  the  road  to  be  constructed  but  nine  feet  wide ;  that 
the  defendant  subscribed  by  reason  of  the  false  and  fraudu- 
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lent  representations,  relying  on  the  same,  and  without  which 
he  would  not  have  subscribed ;  wherefore,  etc. 

This  paragraph  of  the  answer  was  palpably  bad,  and  the 
demurrer  to  it  correctly  sustained;  At  the  time  of  the  defend- 
ant's  subscription,  there  was  no  corporation  in  existence  to 
be  bound  by  the  representations  of  Bates  or  to  be  in  any^ 
manner  affected  thereby,  nor  was  he  the  agent  of  any  corpo- 
ration. Besides  this,  the  representations  were  not  such  as 
the  defendant  had  any  right  to  rely  upon.  Neither  the  sign- 
ers of  the  articles  of  association,  nor  any  one  representing 
them  as  their  agents,  could  determine  what  should  be  the 
manner  of  constructing  the  road.  Section  3  of  the  stat- 
ute above  cited  provides,  that  "the  directors  may  deter- 
mine the  particular  manner  of  construction  so  as  to  secure 
and  maintain  a  smooth  and  permanent  road,  the  track  of 
which  shall  be  made  either  of  plank,  stone,  gravel,  or  other 
hard  material,  or  in  such  proportions  of  either  as  the  direc- 
tors may  deem  expedient,  so  that  the  same  shall  forma  hard 
and  even  surface.** 

The  directors  being  thus  empowered  to  determine  the 
manner  of  constructing  the  road,  it  is  apparent  that  the 
defendant  had  no  right  to  rely  upon  any  representations  as 
to  the  manner  of  construction,  because  he  must  have  known 
that  the  particular  manner  represented  might,  or  might  not 
be  adopted  by  the  directors.  The  fourth  paragraph  was  sub- 
stantially like  the  third,  and  the  demurrer  thereto  was  cor- 
rectly sustained. 

We  have  passed  upon  all  the  questions  arising  upon  the 
pleadings,  and  now  proceed  to  consider  the  motion  for  a  new 
trial. 

The  following  were  the  reasons  for  a  new  trial : 

1st.  The  finding  of  the  jury  is  contrary  to  law. 

2d.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

3d.  The  court  erred  in  ruling  out  testimony  offered  by 
defendant. 

4th.  The  court  erred  in  admitting  testimony  offered  by  the 
plaintiff*  and  objected  to  by  the  defendant  at  the  time. 


MAY  TERM,  1874.  37 


Fox  V,  The  Allensville,  Center  Square,  and  Vevay  Turnpike  Co. 

5th.  The  court  erred  in  the  charges  given  to  the  jury  on 
liis  own  motion. 

The  third  and  fourth  reasons  are  too  indefinite  to  raise  any 
question.  What  testimony  was  admitted,  or  what  rejected, 
is  not  stated  or  in  any  way  pointed  out.  In  relation  to  the 
fifth,  it  may  be  observed  that  the  charges  alluded  to  are  not 
in  the  record.  This  leaves  the  first  and  second  only  to  be 
considered,  and  they  involve  but  one  question,  viz.,  whether 
the  verdict  is  sustained  by  the  evidence.  We  think  it  is. 
Indeed  there  is  but  one  point  in  respect  to  which  we  have 
had  any  doubt.  That  point  is  in  relation  to  the  call  made 
for  payment  of  subscriptions.  The  statute  provides,  that  *'  it 
shall  be  lawful  for  the  directors  to  require  payment  from 
subscribers  to  the  capital  stock  of  the  sums  subscribed  by 
them,  at  such  times,  and  in  such  proportions,  and  on  such 
conditions  as  they  shall  see  fit,"  etc.,  "  and  they  shall  give 
notice  of  the  payments  thus  required,  and  of  the  time  and 
place,  when  and  where,  at  least  thirty  days  previous  to  the 
time  when  such  payment  is  required  to  be  made,  in  a  news- 
paper printed  in  the  county,*'  etc. 

The  plaintiff  read  from  her  record  book  the  following 
-cntiy: 

^'  February  24th,  iZj2. 
"  Center  Square,  Indiana. 

*'  The  Board  of  Directors  of  the  Allensville,  Center  Square, 
and  Vevay  Turnpike  Company  met  at  the  above  named 
place,  when  it  was  ordered  that  a  call  be  made  for  the  full 
amount  of  subscription  on  the  original  subscription  of  said 
con^any ;  that  said  call  be  published  in  the  Vevay  Reveille. 

"James  B.  Morrison,  Sec'y-" 

Notice  was  accordingly  published  on  the  2d  of  March, 
that  the  directors  had  required  payment  of  the  whole 
amount  of  subscriptions  to  the  treasurer  of  the  company, 
David  Scott,  at  his  residence  in  Jacksonville,  Indiana,  on  or 
before  the  ist  day  of  April,  1872.  This  notice  was  signed 
by  John  Stewart,  president,  and  J.  B.  Morrison,  secretary. 

It  is  objected  that  the  entry  from  the  record  book  is  noth- 
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ing  more  than  the  statement  of  the  secretary  that  the  call 
was  made.  We  think,  however,  that  the  record  purports  ta 
be  a  record  of  the  acts  of  the  directors,  and  that  it  shows  the 
call  to  have  been  made  by  them.  The  call  was  for  the  whole 
amount  of  the  subscriptions.  This  was  doubtless  within  the 
power  of  the  board  of  directors,  as  it  was  to  make  the  call 
unconditional.  The  entry  in  the  record  of  the  call  does  not 
state  when,  or  to  whom,  or  where  payment  was  required  to  be 
made.  The  statute  does  not  require  such  statement  except 
as  to  time.  In  giving  notice,  the  time  and  place  of  pay- 
ment must  be  specified.  We  think  the  order  of  the  direc- 
tors, making  the  call,  contemplated  payment  as  soon  as  the 
proper  notice  could  be  given,  and  they  ordered  the  notice  to 
be  given.  The  notice  having  been  given  for  the  proper 
length  of  time,  specifying  the  time  and  place  of  the  required 
payment,  we  are  of  opinion  that  the  proceedings  were  ia 
substantial  compliance  with  the  statute. 
The  judgment  below  is  affirmed,  with  costs. 
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144  jM3j  Action. — Relief  from  Forged  Instrument. — One  whose  name  has  been  foiled 
to  a  negotiable  instrument  may  maintain  an  action  against  an  indorsee  of  such 
instrument  to  compel  a  surrender  of  the  forged  instrument  or  a  release  there- 
from ;  and  in  such  action,  the  court  may  render  a  judgment  releasing  the  per- 
son whose  name  is  forged  from  all  liability,  and,  as  to  him,  declaring  the  instru- 
ment void. 

Evidence. — Comparison  of  Handwriting  by  Jury, — Papers  having  no  connec- 
tion with  the  cause,  though  conceded  to  be  genuine,  ought  not  to  be  submitted 
to  the  jury  for  comparison  with  the  signature  alleged  to  be  forged. 

Same. — Comparison  of  Handwriting  by  Experts, — Such  papers,  together  with 
the  signature  alleged  to  be  forged,  may  be  submitted  to  experts,  for  the  pur- 
pose of  comparison  by  them,  and  that  they  may  give  -to  the  jury  an  opinion 
based  upon  such  comparison. 

SAMZ.-^jForged  Signature  Submitted  to  yury.-^lt  is  proper  to  submit  to  the 
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jnxy,  in  connection  with  evidence  bearing  upon  the  genuineness  of  the  signa- 
ture in  question,  the  paper  bearing  such  controverted  signature. 

From  the  Wayne  Common  Fleas. 

W.  A.  PeellejaLTid  H,  Fox,  for  appellant. 
W.  A,  Bickle  and  y.  H.  Popp,  for  appellee. 

BusKiRK,  J. — ^The  complaint,  in  its  substantial  allegations, 
alleges  and  charges,  that  on  the  4th  day  of  Januar}',  1870, 
J.  C.  Fitzgerald  and  J.  F.  Burdge  forged  the  name  of  the 
appellee  to  a  certain  note  payable  to  themselves,  one  year 
after  date,  at  the  First  National  Bank  of  Centerville,  Indiana, 
for  the  sum  of  four  hundred  dollars ;  that  said  Fitzgerald 
and  Burdge  indorsed  said  note  to  the  appellant,  who  was  then 
in  possession  thereof,  and  claimed  to  own  the  same ;  that  at 
the  time  of  the  filing  of  the  complaint,  the  appellant  knew 
such  note  to  be  a  forgery ;  that  the  appellee  had  demanded 
of  the  appellant  a  surrender  of  such  note,  or  a  release  from 
all  liability  thereon ;  that  the  appellant  had  refused  to  sur- 
render it  or  execute  a  release,  but  insisted  on  holding* it  a*? 
a  valid  subsisting  obligation  of  said  appellee ;  that  the  resem- 
blance between  the  handwriting  of  the  appellee  and  the  sig- 
nature to  the  note  was  so  very  close  that  the  forged  signa- 
ture might  be  taken  by  many  persons,  who  had  seen  his 
handwriting,  to  be  genuine,  and  that  it  would  be  very  diffi- 
cult to  distinguish  the  one  from  the  other ;  and  because  of 
these  facts,  and  the  length  of  time  the  note  had  to  run,  and 
the  uncertainty  as  to  when  the  question  of  the  genuineness 
of  such  note  may  be  brought  up  at  the  instance  of  the  appel- 
lant and  settled,  and  the  probability  that  at  such  time  the 
appellee  and  his  witnesses  maybe  dead ;  that  he  can  explain 
and  give  reasons  and  point  out  differences  between  the  forged 
and  his  genuine  signature,  which  others  cannot  do;  where- 
fore, to  prevent  his  estate  from  being  exposed  to  injustice 
and  wrong,  he  prays  the  court  to  decree  a  cancellation  of 
said  note,  and  delivery  to  him,  or  that  he  be  decreed  released 
from  all  liability  thereon.  A  copy  of  such  note  and  indorse- 
ments thereon  was  filed  with  and  made  a  part  thereof. 
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A  judgment  by  default  was  rendered  against  Fitzgerald 
and  Burdge.  The  appellant  appeared  and  demurred  to  the 
complaint  for  the  want  of  sufficient  facts,  but  the  demurrer 
was  overruled,  and  an  exception  taken.  The  appellant 
answered  by  the  general  denial  and  a  special  paragraph,  in 
which  he  averred  that  the  note  was  not  a  forgery ;  that  appel- 
lee's  signature  thereto  was  genuine ;  and  that  he  had  pur- 
chased the  same  in  good  faith  and  for  a  valuable  considera- 
tion. 

The  cause  was  submitted  to  a  jury  for  trial,  and  resulted 
in  a  finding  for  appellee.      New  trial  refused  and  judgment 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  motion  for  a  new  trial. 

The  complaint  in  the  present  case  is  the  same  as  the  com- 
plaint in  Huston  v.  Roosa,  43  Ind.  517,  except  that  in  that  case 
it  was  charged  that  Fitzgerald  had  committed  the  forgery, 
while  in  the  present  case  it  is  averred  that  the  forgery  was 
committed  by  Fitzgerald  and  Burdge.  In  that  case,  a 
demurrer  was  overruled  to  the  complaint,  and  that  ruling 
was  assigned  for  error  here.  Worden,  J.,  speaking  for  the 
court,  after  a  careful  examination  of  the  authorities,  reached 
the  conclusion  that  the  complaint  was  good,  and  entitled  the 
plaintiff  to  the  relief  demanded  and  granted.  We  are  entirely 
satisfied  with  the  ruling  in  that  case,  and  the  grounds  upon 
which  it  was  placed.  For  the  reasons  there  stated,  we  hold 
that  the  complaint  in  the  present  case  is  good,  and  that  the 
court  committed  no  error  in  ruling  upon  the  demurrer 
thereto. 

We  next  inquire  whether  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  evidence  not  being  in  the 
record,  no  question  arises  as  to  its  sufficiency  to  sustain  the 
verdict.  The  only  reason  relied  upon  for  a  new  trial  is  pre- 
sented by  a  bill  of  exceptions,  which  is  as  follows : 

'*  Be  it  known,  that  on  the  trial  of  this  cause  in  said  court, 
and  after  the  plaintiflfj  as  a  witness,  had  testified  that  the  sig- 
nature to  the  note  in  dispute  was  not  made  by  him,  or  by 
any  one  under  his  direction;  that  he  never  gave  the  note; 
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and  after  the  said  plaintiff  had  admitted  that  a  number  of 
signatures  of  his  name,  shown  to  him  while  on  the  witness 
stand,  were  genuine,  were  written  by  him ;  and  after  four 
witnesses  who  had  been  permitted  to  testify  as  experts  had, 
upon  comparison  of  the  said  admitted  genuine  signatures 
with  the  one  alleged  to  be  forged,  testified  that  the  same,  the 
genuine  ones  and  the  one  alleged  to  be  forged,  were  in  their 
opinion  written  by  the  same  person ;  the  defendant's  counsel 
asked  leave  of  the  court  to  submit  to  the  jury  for  their  inspec- 
tion the  said  forged  signature  and  the  said  admitted  genuine 
signatures,  but  the  counsel  for  the  plaintiff  objected,  and  the 
objection  was  sustained,  and  the  signatures  were  not  permit- 
ted to  be  examined  by  the  jury ;  to  which  ruling  of  the  court 
the  defendant,  Huston,  excepted,  and  files  this  his  bill  of 
exceptions,  and  asks  that  it  be  signed,  sealed,  and  made 
a  part  of  the  record,  which  is  done.         John  P.  Kibbey." 

It  was  held  by  this  court,  in  Chance  v.  The  Indianapolis^ 
etc,^  G,  R.  Co.,  32  Ind.  472,  that,  "where  other  writings, 
admitted  to  be  genuine,  are  already  in  the  case,  the  jury  may, 
^th  or  without  the  aid  of  experts,  make  the  comparison. 
But  if  they  are  not  papers  in  the  case,  the  evidence  compe- 
tent to  go  to  the  jury  must  be  that  of  the  witnesses,  so  as  to 
afford  the  benefit  of  a  cross-examination.  The  jury  were 
permitted,  over  the  objection  of  the  defendant,  to  take  with 
them  in  their  retirement  to  consider  of  their  verdict,  the 
instrument  sued  on.     This  was  erroneous." 

In  Ellis  v.  Tlie  People,  21  How.  Pr.  356,  the  court 
say:  '*  If  they  were*  properly  before  the  jury,  and  Clarke  be 
conceded  to  be  eminently  expert  in  determining  upon  the 
genuineness  of  signatures  by  inspection  or  comparison,  the 
testimony  offered  was  not  allowable.  It  was  an  attempt  to 
prove  by  comparison  of  hands;  that  is,  by  the  juxtaposi- 
tion of  the  two  writings,  that  the  three  papers  were  written 
by  the  same  person,  and  that,  therefore,  the  signature  to  the 
receipt,  the  execution  of  which  had  been  denied  by  the 
prosecutrix,  was  genuine.  It  is  well  settled  that  evidence 
of  this  character  is  inadmissible.  People  w.Spooncr,  i  Den.  343; 
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yacksonw.  PfiUlips,  9  Cow.  94;  Wilson  v.  Kirklandy  5  Hill  N.Y. 
182.  The  rule  in  this  State  and  in  England  is,  that  when 
different  instruments  are  properly  in  evidence  for  other  pur- 
poses, the  handwriting  of  such  instruments  may  be  com- 
pared by  the  jury,  and  the  genuineness  or  simulation  of  the 
handwriting  in  question  be  inferred  by  such  comparison* 
Van  Wick  v.  Mcintosh,  4  Kern.  402;  Doe  v.  Newton,  $  A. 
&  E.  5 14,  A  witness  cannot,  however,  take  the  place  and 
usurp  the  functions  of  the  jury." 

In  Van  Wyck  v.  Mcintosh,  14  N.  Y,  439,  the  court  say : 
"The  evidence  offered  by  the  defendant  of  his  bank  checks 
was  properly  excluded.  This  offer  obviously  contemplated 
a  comparison,  by  the  jury,  of  the  signatures  to  the  checks  with 
that  indorsed  upon  the  note,  as  one  test  of  the  genuineness 
of  the  latter.  This  has,  I  believe,  never  been  allowed  in; 
this  State.  Our  courts  have  adopted  the  English  rule,  which 
excludes  such  comparisons  by  the  jury,  as  evidence  to  prove 
or  disprove  the  handwriting  of  a  party,  and  the  opinions  of 
witnesses  founded  thereon.  Wilson  v.Kirkland,  5  Hill  N.Y.  1 82 ; 
jfackson  v.PhillijfS,g  Cow.  94;  Olmsted  v.  Stewart,  13  Johns^ 
238;  yackson  v.  Van  Dusen,  5  Johns.  155  ;  Titford  v.  Knotty 
2  Johns.  Cas.  211.  A  different  rule  prevails  in  several  of  our 
sister  states.  The  true  rule,  I  apprehend,  on  this  subject,  is. 
that  laid  down  in  Doe  v.  Newton,  $  Adolph.  &  Ellis,  514,  that 
where  different  instruments  are  properly  in  evidence  for 
other  purposes,  the  handwriting  of  such  instruments  may  be 
compared  by  the  jury,  and  the  genuineness  or  simulation  of 
the  handwriting  in  question  be  inferred  from  such  compar- 
ison. But  other  instruments  or  signatures  cannot  be  intro- 
duced for  that  purpose." 

The  same  rule  is  laid  down  in  Griffits  v.  Ivery,  1 1  A.. 
&  E.   322,  and  Hughes  v.  Rogers,  8  M.  &  W.  123. 

It  is  very  obvious  from  the  foregoing  authorities,  that  the 
ruling  of  the  court  below  was  correct  Papers  having  no 
connection  with  the  cause,  though  conceded  to  be  genuine, 
ought  not  to  be  submitted  with  the  signature  alleged  to  be 
forged  to  the  jury  for  the  purpose  of  comparison. 
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The  foregoing  authorities  go  further,  and  hold  that  papers 
not  properly  in  evidence  for  some  other  purpose,  though 
admitted  to  be  genuine,  cannot  be  submitted  to  experts  for 
the  purpose  of  basing  an  opinion  upon  a  comparison  of  the 
admitted  genuine  signatures  with  the  one  alleged  to  have 
been  forged.  A  different  rule,  however,  has  been  established 
in  this  court.  Such  comparison  was  held  to  be  competent 
in  C/iance  v.  The  Indianapolis^  etc,^  G,  R.  Co,,  supra.  The 
ruling  in  the  above  case  was,  upon  thoughtful  consideration 
and  a  full  examination  of  the  authorities,  adhered  to  and  fol- 
lowed in  the  case  of  Burdick  v.  Hunt,  43  Ind.  381. 

The  rule  should,  therefore,  be  regarded  as  settled  in  this 
State,  that  while  papers  not  properly  admitted  for  some 
other  purpose  may  be  submitted,  where  the  signatures  are 
admitted  to  be  genuine,  with  the  signature  charged  to  have 
been  forged,  to  experts  for  the  purpose  of  comparison  by 
them,  and  that  they  may  give  to  the  jury  an  opinion  based 
upon  such  comparison,  such  papers  cannot  be  submit- 
ted to  the  jury  to  enable  them  to  make  a  comparison  between 
the  admitted  genuine  signatures  and  one  alleged  to  be  a 
forgery.  It  is  proper  to  submit  to  the  jury,  in  connection 
with  the  evidence  bearing  upon  the  genuineness  of  the  sig- 
nature in  question,  the  paper  bearing  such  controverted  sig- 
nature. 

It  was  further  held  in  Burdick  v.  Hiintj  supra,  that  a  paper, 
not  already  in  evidence  for  some  other  purpose,  could  not 
be  submitted  to  experts  for  comparison,  where  the  signature 
was  not  admitted  to  be  genuine,  there  being  no  dispute  about 
its  authenticity.  If  the  rule  were  otherwise  there  would  be  a 
collateral  issue  formed  as  to  the  genuineness  of  the  signa- 
ture in  question,  before  a  comparison  could  be  made  by 
the  experts. 

In  our  opinion,  the  court  below  committed  no  error. 

The  judgment  is  affirmed,  with  costs. 

Opinion  61ed  November  term,  1873;  petition  for  a  rehearing  overruled  Ma^ 
tenn,  1874. 
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The  Union  Central  Life  Insurance  Company  et  al.  v. 

Thomas.  , 

Foreign  Insurance  Company. — £ff/rct  of  Non'Qmpliance  wUh  StattOe, — The 
prohibition  against  foreign  insurance  companies  doing  business  in  this  State 
without  compliance  ivith  the  statute,  extends  to  the  company  as  well  as  to 
the  agent  of  the  company,  and  a  contract  evidenced  by  a  policy  issued  without 
such  compliance  is  invalid. 

Void  Contract. — J?««jjw«^— Where  a  contract  is  void,  the  doctrine  relating  to 
the  rescission  of  a  contract^  as  to  the  time  within  which  it  may  be  rescinded, 
does  not  apply. 

Practice. — Admission  of  Evidence, — Where  no  ground  of  objection  to  evidence 
admitted  has  been  pointed  out  to  the  court  below,  no  question  as  to  the  admis- 
sion of  evidence  can  be  considered  by  the  Supreme  Court. 

Foreign  Insurance  Company. — Principal  and  Agent, — Statements  of  Agent. — 
In  an  action  against  a  foreign  insurance  company  to  recover  money  paid  as  a 
premium  on  a  void  policy,  the  declarations  of  the  agent  made  after  the  trans* 
action,  stating  that  he  was  the  agent  of  the  defendant,  that  as  such  agent  he 
had  not,  at  the  time  the  policy  was  issued,  filed  the  certificate  with  the 
county  auditor  as  required  by  the  statute,  but  that  afterward  one  was  filed,  and 
that  he  was  the  general  agent  of  the  company,  and  as  such  counteisigned  the 
policy,  were  inadmissible  as  evidence  against  the  insurance  company. 

From  the  Cass  Common  Pleas. 

y,  C.  Nelson  and  T.  S.  Rollins,  for  appellants. 
y.  M.  Howard,  for  appellee. 

Downey,  C.  J. — ^This  was  an  actfon  by  the  appellee  against 
the  appellants,  commenced  April  1 5 th,  1 87 1 .  The  complaint 
consisted  of  two  paragraphs.  The  first  was  for  money  loaned, 
money  paid,  laid  out,  and  expended,  and  money  had  and 
received.  The  second  paragraph  was  to  recover  back  an 
amount  of  money  which  had  been  paid  by  the  plaintiff  as 
the  cash  premium  for  a  policy  of  life  insurance  from  the 
company,  through  its  agent,  Gibson,  who  was  made  a  defend- 
ant with  the  company.  The  ground  of  recovery  relied  upon 
was,  that  the  company  and  its  agent  had  not,  when  the  policy 
was  issued,  complied  with  the  first  section  of  the  act  of 
December  21st,  1865,  3  Ind.  Stat.  312,  by  furnishing  to  the 
Auditor  of  State  the  statement,  obtaining  the  certificate  of 
autliority,  and  filing  the  same  in  the  office  of  the  clerk  of  the 
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circuit  courts  as  contemplated  and  required  by  the  said  section* 
The  paragraph  alleged  an  offer  to  return  the  poh'cy,  and  a 
demand  for  the  repayment  of  the  money,  before  the  commence- 
ment of  the  action.  The  policy  bears  date  October  15th,  1870. 
A  demurrer  to  the  second  paragraph  of  the  complaint,  on  the 
ground  that  it  did  not  state  facts  .sufficient  to  constitute  a 
cause  of  action,  was  filed  by  the  defendants,  overruled  by 
the  court,  and  an  exception  taken  by  the  defendants. 

The  defendants  answered  by  a  general  denial ;  the  issue 
was  tried  by  the  court;  there  was  a  finding  for  the  plaintiff  as 
against  the  company,  motion  by  the  company  for  a  new 
trial  overruled,  and  final  judgment  for  the  plaintiff  against 
the  company,  and  in  favor  of  Gibson,  the  other  defendant, 
for  costs. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to- 
the  complaint,  and  the  refusal  to  grant  a  new  trial. 

Two  objections  are  urged  to  the  second  paragraph  of  the 
complaint;  first,  that  the  statute  only  regulates  the  conduct 
of  insurance  agents,  and  does  not  vitiate  the  policies  issued ; 
and,  second,  that  the  rescission  was  not  in  time.  The  first 
section  of  the  statute  provides,  that  it  shall  not  be  lawful  for 
any  agent  or  agents  of  any  insurance  company,  incorporated 
by  any  other  state  than  the  State  of  Indiana,  directly  or 
indirectly,  to  take  risks  or  transact  any  business  of  insurance 
in  this  State,  without  first  producing  a  certificate  of  authority 
from  the  Auditor  of  State ;  and  before  obtaining  such  cer- 
tificate, such  agent  or  agents  shall  furnish  the  auditor  with 
the  statement  required  by  that  section  of  the  act,  under  the 
oath  of  the  president  or  secretary  of  the  company.  It  is 
also  required  that  the  agent  shall  file  the  certificate  so 
obtained  by  him,  together  with  a  certified  copy  of  the  state- 
ment on  which  it  was  obtained,  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  such  agency  is 
established,  etc.  It  seems  to  us,  that  this  statute  evidently 
requires  acts  to  be  done  by  the  company,  as  well  as  by  the 
agent.  The  various  rtiatters  required  to  be  shown  by  the 
statement  to  be  furnished  to  the  auditor  caa  only  come  from 
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the  books  of  the  company,  and  the  statement  must  be  under 
the  oath  of  the  president  or  secretary  of  the  company.  We 
think  the  prohibition  against  doing  business,  unless  the  stat- 
ute has  been  complied  with,  extends  to  the  company  as  well 
as  to  the  agents  of  the  company ;  and  according  to  the  gen- 
eral rule  that  contracts  in  violation  of  a  statute  are  void,  the 
contract  evidenced  by  the  policy  so  issued  must  be  invalid. 
The  case  of  The  Rising'  Sun  Ins.  Co.  v.  Slaughter,  20  Ind. 
520,  upon  a  statute  much  like  this,  seems  to  be  in  point. 
In  that  case  the  contract  of  insurance  was  held  void.  And 
see  Washington  Co.  Mutual  Ins.  Co.  v.  HastingSy  2  Allen. 
398 ;  Williams  v.  Cheney^  8  Gray,  206 ;  jfones  v.  Smithy  3 
Gray,  500 ;  ^tna  Ins.  Co.  v.  Harvey ^  1 1  Wis.  394.  The  party 
paying  the  money  is  not  so  far  particeps  criminis  as  to  pre- 
vent him  from  recovering  back  the  money  paid.  Denting 
v.  The  State,  23  Ind.  416 ;  Nesv  England,  etc.,  Ins.  Co.  v. 
Robinson,  25  Ind.  536. 

As  the  contract  was  void,  we  do  not  see  any  place  for  the 
doctrine  relating  to  the  rescission  of  contracts. 

Several  questions  are  presented,  arising  under  the  assign- 
ment of  errors  relating  to  the  overruling  of  the  motion  for 
a  new  trial.  We  will  not  consider  them  in  the  order  in 
which  they  are  made  in  the  motion. 

The  defendants  objected  to  the  introduction  in  evidence 
of  the  policy  of  insurance ;  and  the  ground  of  objection,  as 
stated  in  the  brief,  is,  that  although  it  is  referred  to  in  the 
complaint  and  professedly  made  a  part  of  it,  the  action  is 
not  founded  on  it,  and  it  was  not  therefore  admissible,  with- 
out proof  of  its  execution.  Had  this  objection  been  urged 
in  the  common  pleas,  it  is  possible  that  it  would  have  pre- 
vailed ;  but  the  bill  of  exceptions  does  not  show  that  any 
objection  to  its  being  read  in  evidence  was  made,  in -which 
the  ground  of  objection  was  stated.  This  will,  we  presume, 
be  received  as  a  sufficient  reason  why  this  objection  cannot 
prevail. 

A  witness  for  the  plaintiff,  being  on^  of  his  attorneys,  tes- 
tified to  a  conversation  with  the  defendant,  Andrew  J.  Gib- 
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son,  in  which  Gibson  said  he  was  the  agent  of  the  insurance 
company;  that  he  tendered  to  Gibson  the  policy,  and 
demanded  of  him  the  amount  of  money  which  Thomas,  the 
plaintiff,  had  paid  to  him  for  the  company,  two  hundred  and 
forty  dollars  and  fifty  cents  ;  that  he  refused  to  receive  the 
policy,  and  refused  to  pay  the  money ;  that  Gibson  stated 
also  that  he,  as  agent  of  the  company,  had  filed  no  certifi- 
cate of  the  Auditor  of  State  in  Carroll  county,  as  required 
by  law,  at  the  time  the  policy  was  issued ;  that  Gibson  stated, 
that  afterward  there  was  one  filed ;  that  he  stated  further, 
that  he  was  the  general  agent  of  the  company,  and  as  such 
had  countersigned  the  policy;  that  he  understood  him  to 
say  he  had  sent  the  money  to  the  company,  at  Cincinnati ; 
and  that  this  conversation  occurred  a  few  days  before  this 
suit  was  commenced. 

The  insurance  company  objected  to  theproof  of  the  state- 
ment of  Gibson  that  he  was  the  agent  of  the  company ; 
also,  to  proof  that  he  stated  that  he  had  filed  no  certificate 
of  the  Auditor  of  State  in  the  clerk's  office ;  also,  to  evi- 
dence of  his  statement  that  he  had  countersigned  the  policy ; 
on  the  ground  that  the  same  was  hearsay,  and  inadmissible. 
The  company  also  moved  the  court  to  strike  out  all  the  evi- 
dence of  the  statements  of  Gibson.  The  objection  and  motion 
were  both  overruled. 

It  is  not  easy  to  see  why  Gibson,  the  alleged  agent,  was 
made  a  defendant  in  the  action,  since  the  witness  who  testi- 
fied that  he  said  he  had  paid  the  money  over  to  his  princi- 
pal was  one  of  the  plaintiff's  attorneys,  and  knew  that  fact 
before  the  action  was  brought.  The  question  presented  is, 
was  the  evidence  of  the  statements  of  Gibson,  to  which  the 
company  objected,  admissible  against  the  company  ?  We 
think  it  was  not  admissible  as  evidence  against  the  company. 
Whatever  the  agent  does,  in  the  lawful  prosecution  of  the 
business  of  the  agency,  is  the  act  of  the  principal  whom  he 
represents ;  and  where  the  acts  of  the  agent  are  admissible, 
his  declarations  and  admissions  respecting  the  subject-mat- 
ter will  also  bind  the  principal,  if  they  are  made  at  the  time. 
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and  constitute  part  of  the  transaction.  The  party's  owa 
admissioos,  whenever  made,  may  be  given  in  evidence 
against  him ;  but  the  admissions  or  declarations  of  his  agent 
bind  him  only  when  made  in  regard  to  a  transaction  then 
pending,  and,  as  the  writers  say,  dum  fervet  opus,  i  Green- 
leaf  Ev.,  sec.  113. 

It  is  quite  clear  to  us,  that  the  declarations  of  Gibson, 
conceding  that  he  was  the  agent  of  the  company,  to  which 
objection  was  made,  were  inadmissible  against  the  company. 
It  would  be  a  strange  rule  of  evidence  which  would  allow 
the  declarations  of  an  alleged  agent  to  be  received  in  proof 
of  the  agency.    The  other  declarations  related  to  matters 
which  had   long   since  passed,  and  not  to  a  matter  then* 
depending.    There  was  no  joint  or  other  interest  between 
Gibson  and  the  company,  which  could  make  his  declarations^ 
admissible  against  the  company.     He  seems  to  have  been  a 
man  of  straw,  introduced,  possibly,  with  a  view  to  the  use- 
of  his  admissions  as  evidence  in  the  case. 

The  judgment   is   reversed,  with   costs,  and   the   cause* 
remanded. 

Opinion  filed  November  term,  1873;  petition  for  a  rehearing  overruled  May 
term,  1874. 
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Patterson  v.  Dallas. 

EvTOENCE. — Record  of  Deed, — A  record  of  a  deed  is  proper  evidence,  and' 
neither  the  original  nor  a  certified  copy  thereof  is  required. 

From  the  Vermillion  Circuit  Court. 

y.  P.  Baird,  C.  Cruft,  %  M.  Allen,    W.  Mack,  and  C.  T. 
Burton,  for  appellant 

W,  Eggleston,  for  appellee. 

Downey,  J. — ^The  only  question  in  this  case  is  presented. 
in  the  brief  of  counsel  for  the  appellant  as  follows  : 


MAY  TERM,  1874.  49 

Bell  et  al.  v.  Tangay  et  al. 

"  This  was  an  action  brought  by  Dallas  against  Patterson 
to  recover  the  purchase-money  for  one  hundred  and  sixty 
acres  of  land,  alleged  to  have  been  conveyed  by  Dallas  to 
Patterson.  Various  answers  were  filed,  but  the  main  ques- 
tion in  the  case,  as  presented  by  the  bill  of  exceptions,  is, 
whether  the  plaintiff  could  introduce  the  deed  record  to 
prove  the  conveyance  from  Dallas  to  Patterson.  The  court, 
over  the  appellant's  objection,  without  accounting  for  the 
original  deed,  permitted  this  to  be  done.  We  insist  this 
was  error,  for  the  reason  that  the  record  was  not  admissible 
in  evidence.  Sec.  31  of  the  act  concerning  real  property  and 
the  alienation  thereof,  i  G.  H.  265,  authorized  the  admiis- 
sion  of  the  record,  but  this  section  was  expressly  repealed 
by  the  act  of  May  4th,  1869,  3  Ind.  Stat  136,"  etc. 

The  point  has  already  been  ruled  against  the  position 
assumed  by  counsel.  Bowers  v.  Van  Winkle^  41  Ind.  432 ; 
WinsJdp  v.  Clendenning,  24  Ind.  439.  The  section  on  which 
the  question  was  decided  in  the  above  named  cases  has  not 
been  repealed. 

The  judgment  is  af&rmed,  with  five  per  cent  damages 
and  costs. 


Beix  et  al.  z^.  Tanguy  et  al. 

Kew  Trial. — Surprise. — ^It  is  not  sufficient  cause  for  granting  a  new  trial  on 
motion  of  the  defendant  on  the  ground  of  surprise,  that  the  attorney  for 
defendant,  by  reason  of  necessary  work  to  be  done  in  completing  hb  dwelling- 
house  and  his  supposition  that  the  cause  would  not  be  called  for  trial,  neg- 
lected to  attend  the  trial,  and  that  on  the  trial,  in  the  absence  of  the  defend- 
ant, testimony  was  given  that  a  horse,  the  value  of  which  was  in  question^ 
was  worth  more  than  he  was  really  worth. 

MiSTAKB.— Z^^/nvry  Bond. — Reformation  of. — In  an  action  on  a  deUveiybond, 
where  the  bond  is  made  payable  to  the  constable  who  has  levied  the  ezeca^ 
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tion,  instead  of  to  the  execution  plaintiff,  and  the  bond  shows  that  the  execution 
was  levied  in  favor  of  the  plaintiff,  the  mistake,  as  a  clerical  error,  may  be 
corrected,  and  the  bond  reformed  by  making  the  execution  plaintiff  the  obli- 
gee thereof. 

From  the  Cass  Circuit  Court. 

Z7.  B.  Mc  Connelly  for  appellants. 
M.  Winfieldy  for  appellees. 

Pettit,  J. — ^This  suit  was  brought  before  the  mayor  of  the 
city  of  Logansport,  having  the  same  jurisdiction  and  practice 
as  a  justice  of  the  peace,  by  the  appellees,  Samuel  L.  Tanguy 
and  Henry  Barnheisel,  against  the  appellants,  William  Bell 
and  Amos  W.  Mobley,  and  Mary  A.  Herbert  and  Benedict 
Herbert.  The  two  latter  were  not  served  with  process. 
The  suit  was  on  a  delivery  bond  executed  by  the  appellants 
and  Herbert  and  Herbert  to  a  constable  for  the  delivery  of 
a  horse  which  he  had  levied  on  by  virtue  of  an  execution  in 
his  hands,  issued  on  a  judgment  in  favor  of  the  appellees 
and  against  Mary  A.  Herbert.  Proper  issues  were  formed 
between  the  parties  in  court,  and  on  the  trial  before  the  mayor 
there  was  judgment  for  the  defendants  for  costs.  On  appeal 
it  was  tried  by  the  judge  without  a  jury,  and  resulted  in  a 
finding  and  judgment  for  the  plaintifis  (appellees  here)ibr 
fifty-five  dollars.  The  only  error  assigned  is  the  overrul- 
ing of  the  motion  for  a  new  trial.  The  causes  for  a  new  trial 
were, 

"  1st  The  defendants  say  that  they  were  surprised  by  the 
early  calling  of  said  cause,  and  that  certain  circumstances 
beyond  their  control,  and  which  no  ordinary  prudence  would 
have  required  them  to  neglect,  prevented  them  from  pre- 
senting their  defence,  which  was  a  good  one,  upon  said  trial; 
and  further^  that  they  were  surprised  by  the  testimony  of 
the  witness,  McSheppy,  as  to  the  value  of  said  horse,  he 
having  been  appraised,  and  no  estimate  ever  placing  his 
value  above  twenty-five  dollars. 

''  2d.  The  damages  are  excessive. 

"  3d.  The  court  erred  in  the  amount  of  recovery,  making 
the  same  much  too  large. 
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"  4th.  The  finding  is  not  sustained  by  sufficient  evidence. 

**  5th.  The  finding  is  contrary  to  law." 

This  motion  was  overruled,  and  exception  taken.  In  sup- 
port of  the  first  cause  for  a  new  trial,  the  following  affida- 
vits were  filed: 

'*  Dyer  B.  McConnell  swears  that  he  is  the  attorney  for 
the  defendants  Bell  and  Mobley,  in  the  above  entitled  cause; 
that  he  was  detained  from  court  during  the  first  week  of 
the  present  term,  by  certain  repairs  to  his  dwelling-house, 
which  he  Began  before  the  term,  in  time,  as  he  thought,  to 
have  completed  them  before  the  commencing  of  said  term ; 
that  his  said  work  was  delayed  by  the  rains  of  Friday  and 
Saturday,  the  i6th  and  17th  inst,  when  his  house  was  in 
a  condition  which  rendered  it  uninhabitable  when  th&  term 
commenced;  that  he  was  unable  to  procure  sufficient 
hands  to  do  said  work,  and  was  compelled  to  work  at  the 
same  himself;  that  upon  the  day  upon  which  said  cause 
was  tried,  his  said  house  was  in  such  a  condition  as  to 
require  his  diligent  labor  until  the  hour  of  eleven  o'clock  at 
night,  to  dose  the  same  up,  so  that  his  property  would  be 
in  some  degree  safe. 

''  Aflfiant  further  says,  that  said  cause  was  numbered  eighty* 
five  on  the  civil  docket,  and  he  relied  in  full  confidence  upon 
the  usual  course  of  first  disposing  of  the  state  docket,  which 
contained  thirty-three  causes,  a  much  larger  number  than 
usual,  to  make  it  impossible  to  reach  said  cause  during  the 
first,  or  even  the  second  week  of  said  term. 

*'  AfiSant  further  says,  that  the  said  defendants  have  a  good 
defence  in  said  cause ;  that  they  can  prove  that  the  horse 
was  brought  in  and  placed  at  the  disposal  of  the  said  Bran- 
ning  on  the  day  mentioned  in  the  bond,  and  that  immedi- 
ately upon  receiving  notice  that  the  horse  was  in  town,  he, 
the  said  Branning,  absented  himself,  so  that  he  could  not  be 
found,  although  he  was  diligently  sought  for  by  the  defend- 
ants, and  by  this  affiant ;  that  the  affiant  was  the  attorney 
for  the  defendant  Mary  A.  Herbert,  at  the  time  said  bond 
was  executed ;  that  the  same  was  not  intended  for  a  stat- 
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utory  delivery  bond,  but  for  an  indemnifying  bond  to  pro- 
tect the  said  Branning  against  loss  by  reason  of  his  per- 
mitting the  said  Mary  A.  Herbert  and  her  husband  to  take 
the  horse  seized  to  their  house  in  Fulton  county ;  that  the 
reason  for  this  was,  the  said  Mary  A.  Herbert  claimed  that 
the  horse  did  not  belong  to  her,  but  to  the  children  of  James 
H.  Buntain,  deceased,  of  whom  she  was  then  guardian,  and 
she  intended  to  claim  said  horse  for  them  as  guardian,  and 
commence  an  action  to  try  the  right  of  property  to  the  same 
as  such ;  that  the  giving  of  said  bond  was  a  fnere  tem- 
porary arrangement;  that  the  said  Branning  submitted 
the  said  bond  to  his  attorney  Maurice  Winfield,  Esq.,  and  to 
James  M.  Howard,  Esq.;  that  the  only  change  suggested 
by  his  attorney,  Winfield,  was,  that  the  horse  should  be 
appraised,  and  the  bond  should  show  it  I  am  informed, 
and  it  was  in  testimony  on  a  former  trial  of  this  cause,  that 
James  M.  Howard,  Esq.,  advised  the  said  Branning  that 
said  bond  was  not,  in  form,  a  statutory  delivery  bond,  but 
was  a  sufficient  bond  to  indemnify  him,  Branning,  against 
loss  in  giving  up  the  horse  to  the  said  Mary  A.  Herbert* 
The  said  horse  was  brought  in  and  kept  to  be  delivered  up 
to  the  said  Branning,  for  some  hours,  and  subsequently  the 
borse  was  again  brought  in  and  tendered  to  the  said  Bran- 
ning, and  was  by  him  refused  absolutely.  Affiant  'further 
says  that  he  saw  said  horse  repeatedly,  and  thinks  he 
knows  his  value ;  that  he  was  little,  old,  and  crippled,  and 
that  he  does  not  place  his  value  above  fifteen  dollars ;  that 
said  horse  was  not  then  worth  more  than  that  amount,  and 
as  affiant  has  been  informed  and  believes,  died  within  six 
months  after  the  date  of  the  execution  of  the  bond  sued 
upon,  of  old  age." 

"William  Bell,  being  duly  sworn,  declares  and  says  that 
he  knew  the  horse  for  which  the  bond  was  given  to  Ferdi- 
nand Branning  by  Mrs.  Mary  A.  Herbert,  Benedict  Herbert,^ 
Amos  W.  Mobley,  and  William  Bell,  and  upon  which  suit 
was  brought  by  Tanguy  and  Bamheisel  against  the  makers 
of  said  bond,  in  which  the  said  horse  is  described  as  *  one 
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-dun  horse/  and  that  said  horse  was  old,  and  not  worth  to 
exceed  the  sum  of  fifteen  dollars.  Affiant  further  says  that 
to  his  certain  knowledge,  the  said  horse  was  in  the  city  of 
Logansport  for  delivery  to  the  said  Branning  upon  the  day 
mentioned  in  said  bond,  and  tied  in  the  alley  south  of  the 
court-house  from  the  hour  of  eleven  o'clock,  a.  m.,  to  three 
o'clock,  p.  M.,  of  said  day,  within  full  view  of  Fourth  street, 
and  that  in  his  presence  and  that  of  D.  B.  McConnell,  the 
said  Branning  was  notified  by  Benedict  Herbert,  husband 
of  the  said  Mary  A.  Herbert,  that  the  horse  was  there,, 
and  that  the  horse  was  brought  to  town  for  the  purpose 
of  complying  with  the  conditions  of  said  bond ;  that  after 
noti^^ing  him  (Branning)  as  above,  he  (Branning)  went 
away,  and  although  he  was  diligently  sought  for  by 
himself  and  the  said  Benedict  Herbert,  for  the  purpose 
of  complying  with  the  conditions  of  said  bond,  he  could 
not  be  found  by  them;  and  that  as  suit  had  been  insti- 
tuted by  the  said  Mary  A.  Herbert,  as  guardian  of  the 
minor  heirs  of  James  H.  Buntain,  deceased,  to  try  the  right 
•of  property  to  the  said  horse,  which  would  of  necessity 
stay  all  proceedings  for  the  sale  of  said  horse  upon  the  exe- 
<:ution  by  virtue  of  which  the  said  Branning  held  him,  and 
as  said  Mary  A.  Herbert,  guardian,  was  ready  to  execute  a 
•bond  to  obtain  possession  of  said  horse,  and  as  she,  the 
said  Mary  A.  Herbert,  was  then  reported  to  be  sick,  at  the 
point  of  death,  he,  the  said  Benedict  Herbert,  by  and  with 
the  consent  and  advice  of  the  securities  of  the  said  Mary 
A.  Herbert  on  said  bond,  after  the  hour  of  three  o'clock  in 
the  afternoon  of  said  day,  started  for  his  home  in  Fulton 
county,  taking  said  horse  along  with  him." 

We  do  not  think  these  affidavits  make  out  a  cause  for  a 
new  trial,  under  the  third  clause  of  sec.  352,  2  G.  &  H.  211. 
The  neglect  of  an  attorney  to  attend  to  his  duty,  or  that  a 
witness  swore  that  a  horse  was  worth  more  than  he  was 
really  worth,  cannot  be  a  surprise  such  as  to  justify  grant- 
ing a  new  trial  under  the  clause  of  the  statute  above  cited. 

The  record  shows  that  the  parties  were  present  at  the 
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trials  in  these  words :  ''  Come  now  the  parties,  and  the  issues 
being  joined,  a  jury  is  waived  and  the  same  is  now  submit- 
ted to  the  court  for  trial,  and  the  court  after  hearing  the 
evidence  finds  for  the  plaintiff/'  etc. 

As  to  the  second,  third,  and  fourth  causes,  we  have  only  to* 
say  that  the  damages  are  not  excessive,  and  that  the  court  did 
not  err  in  the  amount  of  the  recovery,  and  that  the  finding 
is  sustained  by  the  evidence.  The  evidence  shows  that  the 
horse  was  worth  fifty  dollars,  and  the  law  requires  that  the 
judgment  in  such  case  shall  be  for  the  value  of  the  property, 
if  it  does  not  exceed  the  amount  due  on  the  execution,  and 
ten  per  cent,  damages,  hence  the  finding  and  judgment  for 
fifly-five  dollars  was  proper.  The  fiflh  cause  for  a  new  trial 
is,  that  **  the  finding  is  contrary  to  law." 

Under  this  cause,  it  is  urged  that  as  the  delivery  bond  was 
in  form  made  to  the  constable,  Branning,  no  recovery  can 
be  had  on  it  by  the  appellees,  who  were  plaintiffs  in  the 
judgment^  on  which  the  execution  issued.  The  condi- 
tion of  the  bond  shows  that  the  execution  levied  on  the 
horse  was  in  favor  of  the  plaintiffs.  The  complaint  shows 
this  mistake,  and  shows  that  it  was  so  written,  being  a  cler- 
ical error  by  the  draftsman,  and  asks  to  reform  the  bond, 
and  that  the  plaintiffs  were  the  proper  and  legal  payees  of 
the  bond.  This  was  allowed  and  was  clearly  right.  2  G» 
&.H.  333,  sec.  790.  There  is  no  error  in  the  record,  and  as 
the  transcript  was  filed  July  13th,  1872,  and  not  submitted 
till  November  26th,  1873,  and  then  by  appellees  on  the  default 
of  appellants,  we  think  the  case  is  here  for  delay  merely, 
and  not  to  correct  any  error  of  the  court  below,  and  we 
feel  it  to  be  our  duty  to  add  a  per  cent,  to  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants^ 
with  ten  per  cent,  damages. 
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Mover  v.  Brown. 

Appeal. — Evidence. — Where  the  evidence  in  the  lower  court  is  conflicting^ 
the  Supreme  G>urt  will  not  reverse  the  judgment  on  the  weight  of  evidence. 

From  the  Noble  Common  Pleas. 

A,  A,  Chapin,  for  appellant. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellant 
against  Sarah  J.  Brown  and  James  H.  Brown,  her  husband, 
for  the  replevin  of  personal  property.  There  was  a  default 
as  to  both  of  the  defendants.  Afterward,  the  default  as  to 
Sarah  J.  Brown,  the  appellee,  was  set  aside,  and  she  answered, 

1.  General  denial. 

2.  Property  in  herself. 
Reply  of  general  denial. 

We  suppose  this  reply  was  meant  to  apply  to  the  second 
paragraph  of  the  answer,  as  the  general  denial,  under  our 
practice,  requires  no  reply ;  but  it  does  not  so  state.  There 
is  no  further  notice  taken  of  James  H.  Brown,  except  as  he 
is  named  and  referred  to  in  the  evidence,  nor  is  there  any 
judgment  rendered  for  or  against  him;  hence  his  name 
should  not  appear  in  the  assignment  of  errors. 

The  only  question  raised  for  our  consideration,  either  on 
the  motion  for  a  new  trial  or  the  assignment  of  error,  is  as 
to  the  sufficiency  of  the  evidence  to  sustain  the  finding. 

The  case  was  tried  by  the  court  below,  who  saw  and 
heard  s^l  the  witnesses,  their  readiness  or  hesitancy  to 
answer,  while  we  can  only  see  their  evidence  on  paper ;  and 
while  we  say  and  admit  that,  as  it  appears  to  us,  we  might  not 
have  found  as  the  court  below  did,  we  cannot,  under 
numerous  decisions  of  this  court,  reverse  the  finding  and 
judgment.  A  finding  and  judgment  might  have  been  war- 
ranted either  way;  but  there  is  one  strong  reason  why  the 
court  below  found  for  the  appellee,  and  that  is,  that  the 
plaintiff  below  and  appellant  here  was  a  clerk  in  a  bank 
and  knew  that  the  husband  was  not  worth  a  cent  in  nK>ney, 
and  that  she,  his  wife,  in  her  own  rights  had  deposited  in  the 


56  SUPREME  COURT  OF  INDIANA. 

Frultt  V,  Brockman  et  ux. 

bank,  of  which  he  was  a  clerk,  large  sums  of  money,  and 
was  the  sole  owner  of  all  the  property  of  them  both. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

Ppinion  61ed  November  term,  1873  >  petition  for  a  rehearing  overruled  May 
tenn,  1874. 


Proitt  V.  Brockman  et  ux. 

V^ITlDBSiCEj'^Cross-Exammatian, — ^Where  a  witness  upon  examination  in  chief 
had  testified  that  he  had  never  done  a  certain  act,  it  was  error  to  refuse,  on 
cross-examination,  to  allow  the  witness  to  answer  the  question  whether  at  a  cer- 
tain time  and  place  he  did  not  state  to  a  person  named  that  he  had  done  said  act 

From  the  Shelby  Circuit  Court 

T.  W.  Woollen,  C.  By  field,  S.  Major,  A.  Major,  B.  F.  Davis, 
and  B,  p.  Love,  for  appellant 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees, 
Oswell  N.  Brockman  and  Rebecca  Brockman,  his  wife, 
against  the  appellant,  Moses  Pruitt.  The  action  was  for 
slander  in  calling  Mrs.  B.  a  whore,  and  repeating  the  words 
and  charge  in  various  vulgar  forms. 

There  was  an  answer  of  general  denial,  with  an  agreement 
that  all  evidence  might  be  ^  given  under  it  that  would  be 
proper  or  could  be  given  under  any  answer  that  could  be 
properly  filed  or  issue  made.  There  was  a  trial  by  jury, 
verdict  for  plaintifis,  motion  for  new  trial  overruled,  and 
judgment  on  the  verdict 

The  only  legally  assigned  error  is  the  overruling  of  the 
motion  for  a  new  trial ;  there  are  others  in  form,  but  they 
are  only  reasons  or  causes  for  a  new  trial. 

The  motion  and  causes  for  a  new  trial  are  these : 

**  Comes  now  the  defendant  and  moves  the  court  for  a  new 
trial  herein,  and  for  grounds  of  motion : 
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"  I.  The  damages  assessed  by  the  jury  are  excessive. 

**  2.  The  verdict  of  the  jury  is  contrary  to  law,  not  sus- 
tained by,  and  is  contrary  to,  the  evidence. 

••  3.  The  verdict  of  the  jury  is  contrary  to  law. 

"  4.  Error  of  law  occurring  at  the  trial  and  excepted  to 
at  the  time  by  the  defendant,  in  this:  i.  The  court  erred 
in  refusing  to  permit  the  defendant  to  ask  the  witness,  Isaac 
Beason,  when  upon  the  witness  stand,  if  he  had  not  stated  to 
divers  persons  at  divers  times  and  places  (and  which  per- 
sons and  times  and  places  were  properly  designated  to  lay 
the  foundation  for  his  impeachment),  that  he  had  had  sex- 
ual intercourse  with  the  plaintiff  Rebecca  Brockman,  on 
many  occasions ;  said  witness  having  stated  in  his  examina- 
tion in  chief  that  he  never  had  sexual  intercourse  with  her, 
as  shown  by  affidavits  herewith  filed.  2.  Because  the  court 
erred  in  refusing  to  permit  the  defendant  to  ask  the  said 
witness  Beason,  while  upon  the  witness  stand,  whether  the 
person  in  company  with  him  on  the  road  from  Amity  to  his 
home,  on  his  return  from  the  state  fair,  was  a  male  or  female ; 
and  if  a  female,  who  she  was.  3.  Because  the  court  erred 
in  refusing  the  defendant  the  right  to  ask  the  plaintiffs'  wit- 
nesses in  support  of  her  character  for  chastity  and  virtue, 
after  said  witnesses  had  testified  that  her  general  character 
for  chastity  and  virtue  was  good  in  the  neighborhood  where 
she  resided,  previous  to  the  8th  day  of  June,  1870,  and  on 
cross-examination,  whether  or  not  there  was  existing  in  the 
neighborhood  where  the  plaintiff  Rebecca  resided  previous 
to  June  8th,  1870,  a  general  rumor,  suspicioned  to  be  true, 
that  said  Rebecca  had  had  illicit  sexual  intercourse  with 
Isaac  R.  Beason.  4.  Because  after  witnesses  had  been 
introduced  by  the  plaintiff  for  the  purpose  specified  in  clause 
number  3  above,  and  after  they  had  testified  to  the  effect 
as  therein  stated,  the  court  refused  to  permit  the  defendant 
to  ask  such  witnesses  on  cross-examination,  if  there  was  not 
existing  in  the  neighborhood  where  the  plaintiff  Rebecca 
resided,  on  and  previous  to  the  8th  day  of  June,  1870,  a 
general  report  that  the  plaintiff  Rebecca  had  been  before 
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the  8th  day  of  June,  1870,  guilty  of  illicit  sexual  intercourse 
with  one  Isaac  R.  Beason.  5.  Because  the  court  erred  in 
giving  instructions  number  i,  5,  and  9,  given  by  the  court 
on  his  own  motion.  6.  Because  the  court  erred  in  refusing 
to  give  instruction  number  —  asked  by  the  defendant. 

**  5.  Because  of  misconduct  of  the  said  plaintiSs  upon  the 
trial  of  this  cause,  in  this,  namely,  that  the  sa^d  plaintiffs,  while 
Isaac  Beason,  a  witness  for  plaintiffs,  was- upon  the  witness 
stand,  and  being  cross-examined  by  the  defendant,  instructed 
said  witness  not  to  answer  a  question  propounded  by  the 
defendant,  and  allowed  by  the  court,  and  which  question 
sought  proof  of  the  name  of  the  person  in  company  with 
said  witness  on  his  road  home  from  Amity,  on  Friday  night 
of  the  state  fair,  1868,  and  which  question  said  witness,  act- 
ing under  the  direction  of  plaintiffs'  counsel,  refused  ta 
answer,  and  was  committed  to  jail  by  reason  of  such  refusal^ 
and  said  defendant  deprived  of  the  benefit  of  said  evidence." 

The  only  question  in  this  case  is,  did  the  court  err  in 
overruling  ^he  motion  for  a  new  trial?  If  we  find  one 
good  reason  for  a  new  trial,  the  question  must  be  answered 
in  the  affirmative,  though  many  insufficient  causes  are 
stated. 

A  witness  for  the  defence  had  sworn  that  at  a  certain  place 
and  time  he  saw  the  female  plaintiff  and  one  Beason  having 
sexual  intercourse.  If  true,  this  was  a  good  defence  under 
the  state  of  the  pleadings.  Beason  was  placed  on  the  witness 
stand  by  and  for  the  plaintiffs,  and  swore  that  he  did  not 
have  sexual  intercourse  with  the  female  plaintiff  at  that  time 
and  place,  nor  at  any  other  time  and  place.  He  admitted 
that  he  was,  at  the  time  and  place  named  by  the  first  witness 
(being  between  9  and  10  o'clock  at  night),  in  company  with 
another  person,  and  that  they  sat  down  and  lay  down,  but 
he  refused  to  answer  who  the  other  person  was,  whether 
male  or  female,  and  the  court  refused  to  compel  him  ta 
answer. 

For  the  purpose  of  laying  the  proper  foundation  of 
impeaching  Beason,  he  was  asked :  ''  Did  you  not  in  conver* 
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sation  with  John  Goldsberry,  at  or  near  the  town  of  Jollity, 
about  two  years  ago,  while  sitting  on  a  fence,  state  to  him 
that  you  had  had  sexual  intercourse  with  the  plaintiff 
Rebecca  Brockman  ?"  On  the  objection  of  the  plaintiffs,  the 
court  refused  to  allow  the  witness  to  answer  the  question. 
This  was  error,     i  Greenl.  Ev.,  sec.  462. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  sustain  the  motion 
for  a  new  &ial,  and  for  further  proceedings. 


•^^ 


Joseph  v.  Burk. 

liNjimcTiON. — CollictioH  of  JudgmeTtt. — ^The  collection  of  judgments  on  fines^ 
assessed  for  violation  of  a  criminal  statute  cannot  be  enjoined  on  the  ground 
that  the  judgments  are  void  on  their  face,  for  want  of  jurisdiction  of  the  court, 
because  there  were  no  valid  affidavits  upon  which  the  prosecutions  were  based, 
because  the  judgments  do  not  describe  any  offences  against  the  laws  of  the 
State,  or  because  the  law  for  the  violation  of  which  the  fines  and  judgments 
were  rendered  was  repealed  after  the  judgments  were  rendered. 

From  the  Hamilton  Circuit  Court. 

y.  W,  Evans  and  R.  R.  Stephenson^  for  appellant. 

Downey,  C.  J. — On  the  i6th  day  of  January,  1873,  six 
several  judgments  were  Tendered  against  the  appellant  for  a 
fine  and  costs  for  violation  of  the  temperance  law  of  March 
5th,  1859,  I  G.  &  H.  614,  by  and  before  one  Jacob  B.  Loehr, 
a  justice  of  the  peace  of  Hamilton  county.  On  the  i8th 
day  of  April,  1873,  the  appellant  filed  his  complaint  in  this 
case,  to  which  he  made  the  justice  of  the  peace  a  party, 
seeking  to  enjoin  him  from  issuing  executions  on  the  judg- 
ments for  their  collection.  The  j  udgments  were  all  rendered 
upon  a  plea  of  guilty,  and  had  been  replevied.  The  grounds 
upon  which  the  relief  is  sought  are : 

I.  That  the  judgments  are  void  upon  their  fiice. 
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2.  That  the  justice  of  the  peace  had  no  jurisdiction  of  the 
oifences. 

3.  Because  there  were  no  valid  affidavits  filed  with  the 
justice  of  the  peace  upon  which  to  base  the  judgments. 

4.  The  judgments  do  not  describe  any  offence  against  the 
laws  of  the  State  for  which  the  justice  had  a  right  to  assess 
a  fine. 

5.  Because  said  fines  and  costs  were  all  assessed  and  taxed 
against  this  plaintiff,  as  appears  by  the  copies  oT  the  same 
filed  with  the  complaint,  on  the  1 6th  of  January,  1873,  for 
retailing  intoxicating  liquors  without  license,  while  all  the 
laws  in  force  in  this  State  on  said  i6th  day  of  January,  1873, 
against  selling  intoxicating  liquors,  or  regulating  their  sale, 
have  since  that  time  been  repealed  by  legislative  enact- 
ment. 

The  defendant  demurred  to  the  complaint  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  His  demurrer  was  sustained,  and  there  was  final 
judgment  for  the  defendant.  This  is  the  ruling  of  the  court 
which  is  assigned  as  error.  Burk  has  come  into  the  case  as 
the  successor  in  office  of  Loehr,  since  the  case  has  been  in 
this  court. 

If  a  statute  on  which  a  criminal  prosecution  is  founded  be 
repealed  while  the  action  is  pending,  and  before  judgment, 
there  can  be  no  judgment  rendered  in  the  case  unless  there 
is  a  saving  clause  in  the  act  by  which  the  pending  action 
may^  proceed  to  judgment  TAe  State  v.  Lcyd,  2  Ind.  659 ; 
Taylor  v.  TTie  State,  7  Blackf.  93 ;  Hunt  v.  yennings,  5  Blackf. 
19s ;  Spencer  v.  The  State,  5  Ind.  41 ;  Caspar  v.  The  State, 
II  Ind.  548;  Spriggs  v.  The  State,  2  Ind.  75. 

But  this  is  not  such  a  case.  Here  the  judgments  had  been 
rendered  before  the  repeal  of  the  statute  upon  which  the 
cases  were  founded. 

The  law  was  valid  and  in  full  force  when  the  judgments 
were  rendered.  For  the  infraction  of  the  law,  the  defendant 
had  forfeited,  and  has  been  adjudged  to  pay  to  the  State,  cer* 
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tain  sums  of  money.  The  right  of  the  State  to  have  from 
the  defendant  these  sums  of  money  was  fixed  and  finally 
determined  by  the  judgments.  It  no  longer  depended  upon 
the  existence  or  non-existence  of  the  law  for  the  violation 
of  which  the  fines  had  been  imposed.  The  amounts  had 
become  debts  due  from  the  defendant  to  the  State,  existing 
independent  of  the  particular  statute  for  the  violation  of 
which  the  judgments  were  rendered.  3  Bl.  Com.  378 
and  379,  original  paging,  and  Cassel  v.  Scott^  17  Ind.  514. 

We  do  not  think  the  collection  of  the  judgments  can  be 
enjoined  on  any  of  the  grounds  mentioned  in  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

Opinion  filed  NoTember  term,  1873 ;  pethion  for  a  xeheaxing  oremiled  Ma^ 
tenn,  1874. 


Joseph  v.  Burk. 

From  the  Hamilton  Circuit  Court. 

y.  W.  Evans  and  R,  R.  Stephenson,  for  appellant. 

Downey,  C.  J. — ^This  case  is  affirmed  on  the  authority  of 
another  case  between  the  same  parties,  involving  the  same 
questions.    Joseph  v.  Burk,  ante,  p.  59, 

Costs  against  the  appellant. 

Opinion  filed  Norember  tenn,  1873 1  Potion  for  a  rdiearing  oremiled  May 
1874. 
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Promissory  Note. — NegoHahilUy  of, — ^AU  promissory  notes  are  negotiable  in 
this  State  by  statute,  but  not  as  inland  bills  of  exchange  unless  payable  in  a 
bank  in  this  State;  and  in  that  case  the  note  on  its  face  most  designate  the 
particular  bank  in  which  it  is  payable. 

Same. — The  difference  between  negotiability  merely,  and  negotiability  as  inland 
bills  of  exchange,  discussed. 

Same. — Common  Law. — Promissory  notes  were  not  negotiable  as  inland  bills 
by  the  common  law,  but  were  first  made  so  negotiable  by  the  statute  of  Anne. 

English  Statutes. — What  Adopted  by  this  State, — Giapter  eighty-seven  of  the 
Revised  Statutes,  i  G.  &  H.  415,  adopts  as  the  law  of  this  State  the  conmum 
law  of  England  and  statutes  in  aid  thereof  of  a  general  nature,  etc.,  made  by 
the  British  Parliament  prior  to  the  fourth  year  of  James  I.  (A.  D.  1607) ;  but 
the  statute  of  Anne  relating  to  the  negotiability  of  promissory  notes  was 
passed  nearly  one  hundred  years  later,  and  was  never  in  force  here. 

From  the  Carroll  Common  Pleas. 

B.  B.  Daily,  D.  B,  Graham,  L.  B.  Sims,  y.  H.  Stewart, 
and  R.  P.  Davidson,  for  appellant. 
y.  McCabe,  for  appellees. 

Downey,  J. — ^This  case  might  be  disposed  of  by  a  simple 
reference  to  the  opinion  in  Porter  v.  Holloway,  43  Ind. 
35,  as  the  question  decided  in  that  case  is  the  only 
question  which  need  be  decided  in  disposing  of  this  one. 
After  the  overruling  of  the  petition  for  a  rehearing  in  that 
case,  however,  a  brief  was  filed  by  the  attorney  for  the 
appellees,  in  which  he  evinces  so  much  confidence  in  the 
belief  that  the  court  has  erred  in  its  ruling  in  that  case,  that 
it  seems  proper  that  we  should  again  consider  the  question 
decided.  The  note  on  which  the  complaint  is  predicated  in 
this  case,  like  the  note  in  that  case,  is  payable  at  '^  the  bank 
in  Delphi."  We  arrived  at  the  conclusion  in  that  case  that 
in  order  to  bring  a  promissory  note  within  the  statute  making 
notes  payable  to  order  or  bearer  in  a  bank  in  this  State 
negotiable  as  inland  bills  of  exchange,  the  note  on  its  face 
must  designate  the  bank  in  which  it  is  payable.  We  did  not 
decide  that  it  was  necessary,  in  order  to  make  promissory 
notes  negotiable,  that  they  must  be  made  payable  at  a  desig- 
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uated  bank,  or  at  any  bank.  All  promissory  notes  are  made 
negotiable  by  indorsement,  "so  as  to  vest  the  property 
thereof  in  each  indorsee  successively/'  and  the  assignee  may 
sue  thereon  in  his  own  name.  But  whatever  defence  or  set- 
off the  maker  had  before  notice  of  the  assignment  against 
an  assignor,  or  against  the  original  payee,  he  may  have 
against  their  assignee  And  any  such  assignee,  having  used 
due  diligence  in  the  premises,  may  have  his  action  against 
his  immediate  or  any  remote  indorser,  and  in  a  suit  against 
a  remote  indorser,  he  may  have  any  defence  which  he  might 
have  had  in  a  suit  brought  by  his  immediate  assignee.  These 
propositions  are  taken  from  the  first  four  sections  of  the 
statute  relating  to  promissory  notes,  etc.,  2  G.  &  H.  658. 
The  next  section,  the  fifth,  declares  that  the  provisions  of 
the  third  and  fourth  sections,  which  relate  to  the  defences 
that  may  be  made  to  an  action,  **  shall  not  alter  the  law 
relative  to  bills  of  exchange,  as  it  now  is."  That  is  to  say, 
the  law  as  to  bills  of  exchange  is  not  altered  by  the  statute. 
Then  follows  the  sixth  section,  which  says :  *'  Notes  payable 
to  order  or  bearer  in  a  bank  in  this  State,  shall  be  negotia- 
ble as  inland  bills  of  exchange,  and  the  payees  and  endor- 
sees thereof  may  recover  as  in  case  of  such  bills/'  Coun- 
sel says  if  we  look  to  the  statute  alone  and  to  no  other  law, 
then  we  have  no  such  thing  in  this  State  as  commercial 
promissory  notes.  The  ground  is  assumed  that  the  only 
effect  of  Uie  statute  upon  such  notes  is  to  bring  them  down, 
or  to  take  away  from  them  certain  privileges  and  immunities 
which  the.  statute  assumes  they  already  possess.  Counsel 
says  it  is  only  by  the  act  adopting  the  English  common  law 
and  acts  of  Parliament  in  aid  thereof,  that  we  have  such  a 
thing  as  a  promissory  note,  and  that  it  is  to  the  common  law 
that  we  must  look  to  ascertain  what  it  takes  to  constitute  a 
promissory  note ;  what  are  its  characteristics,  its  essential  prop- 
erties, etc.  It  is  said  that  at  common  law  they  are  of  two 
kinds,  negotiable  and  non-negotiable ;  negotiable  when  pay- 
able to  order  or  bearer,  and  non-negotiable  when  payable 
to  a  particular  person. 
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There  must  be  some  chronological  mistake  here.  The 
date  to  which  our  adoption  of  the  common  law  of  England 
and  the  statutes  made  in  aid  thereof  relates,  is  the  fourth 
year  of  the  reign  of  James  I.  See  i  G.  &  H.  415.  The 
reign  of  James  I.  began  in  1603.  There  is  no  satisfactory 
evidence  that  promissory  notes  were  negotiable  in  England 
until  long  after  that  date.  The  statute  of  Anne,  passed 
nearly  a  hundred  years  after  the  date  to  which  our  adoption 
of  the  common  law  relates,  declared  them  negotiable.  The 
preamble  to  that  statute  recites  as  the  reason  for  its  enact- 
ment, that  promissory  notes  had  been  held  not  to  be  nego- 
tiable. That  statute  declared  that  "  all  notes  in  writing  that 
shall  be  made  and  signed  by  any  person,  etc.,  whereby  such 
person,  etc.,  shall  promise  to  pay  to  any  other  person,  etc., 
his,  her,  or  their  order,  or  unto  bearer,  any  sum  of  money 
mentioned  in  such  note,  shall  be  taken  and  construed  to  be, 
by  virtue  thereof,  due  and  payable  to  any  such  person,  etc. 
to  whom  the  same  is  made  payable ;  and  also,  every  such  note 
payable  to  any  person,  etc.,  his,  her,  or  their  order,  shall  be 
assignable  or  indorsable  over,  in  the  same  manner  as  inland 
bills  of  exchange  are  or  may  be,  according  to  the  custom  of 
merchants,"  etc.  In  Grant  v.  Vaughn,  3  Burr.  15 16,  decided 
in  1 764,  Lord  Mansfield  said :  "Upon  looking  into  the  reports 
of  the  cases  on  this  head,  in  the  time  of  King  William  the 
Third  and  Queen  Anne,  it  is  difficult  to  discover  by  them, 
when  the  question  arises  upon  a  bill,  and  when  upon  a  note, 
for  the  reporters  do  not  express  themselves,  with  sufficient 
precision,  but  use  the  words  *  note*  and  'bill'  promiscuously." 

It  is  certain  that  Lord  Holt  in  the  reig^  of  Anne  denied 
the  negotiability  of  promissory  notes,  and  some  writers  say 
that  this  was  the  occasion  of  the  passage  of  the  statute  of 
Anne.  Sir  William  Blackstone  says :  •*  Promissory  notes, 
or  notes  of  hand,  are  a  plain  and  direct  engagement,  in  writ- 
ing, to  pay  a  sum  specified  at  the  time  therein  limited  to  a 
person  therein  named,  or  sometimes  to  his  order,  or  often  to 
the  bearer  at  large.    These  also,  by  the  same  statute  of  3  an(h 
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4  Anne,  c.  g,  are  made  assignable  and  indorsable  in  like  man- 
ner as  bills  of  exchange."     Book  2,  p.  467. 

Chancellor  Kent  says :  "  Promissory  notes  are  governed 
by  the  rules  that  apply  to  bills.  The  statute  of  3d  and  4th 
Anne  made  promissory  notes  payable  to  a  person,  and  to  his 
order,  or  bearer,  negotiable  like  inland  bills,  according  to  the 
custom  of  merchants,  and  by  the  statutes  of  9  and  10  Wil* 
liam  III.,  c.  17,  and  3  and  4  Anne,  inland  bills  are  put  upoa 
the  footing  of  foreign  bills,  except  that  no  protest  is  requi- 
site. These  statutes  have  been  generally  adopted  in  this  coun- 
try, either  formally  or  in  effect,  and  promissory  notes  are 
everywhere  negotiable.  The  effect  of  the  statute  is  to  make 
notes,  when  negotiated,  assume  the  shape  and  operation  of 
bills,  and  to  render  the  analogy  between  them  so  strong,  that 
the  rules  established  with  respect  to  the  one  apply  to  the 
other.  It  was  a  question  much  discussed  before  the  statute 
of  Anne,  whether  notes  were  not,  by  the  principles  of  the 
law  merchant,  to  be  treated  as  bills ;  and  Lord  Holt  vigor- 
ously and  successfully  resisted  every  such  attempt.  The 
bistory  of  that  struggle  is  no  longer  interesting ;  but  there  is 
no  doubt  that  promissory  notes  were  recognized  as  mercan- 
tile instruments,  and  a  species  of  bills  of  exchange,  by  the 
canon  law  and  the  usage  of  trade ;  and  even  by  the  French 
ordinance  of  1673,  long  before  Lord  Holt  asserted  them  to- 
be  of  late  English  invention."   Vol.  3,  p.  73. 

Prof.  Parsons  says:  "  We  have  not  space  to  examine  this 
question  at  length,  and  upon  the  authorities,  but  will  content 
ourselves  with  saying,  that  we  incline  to  hold,  first,  that  for- 
eign negotiable  bills  were  in  use  and  were  known  to  the  law 
long  before  negotiable  notes  were  known;  and  second,  that 
inland  negotiable  bills  were  in  use  before  negotiable  notes, 
which,  however,  is  not  quite  certain ;  third,  that  inland  bills 
and  notes  were  confounded  together  in  the  use  of  them  by 
merchants,  and  were  considered  as  the  same  thing,  both  by 
them  and  by  some  of  the  courts ;  fourth,  that  these  notes^ 
although  not  always  discriminated  by  name  from  bills  ot 
Vol.  XLVL— 5 
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exchange,  were  certainly  in  common  use  before  that  statute^ 
the  statute  of  Anne — ^as  may  be  inferred  from  the  insisting 
of  the  merchants  on  the  great  mischief  which  would  result 
from  the  denial  of  their  negotiability,  they  telUng  Lord  Holt 
'that  it  was  very  frequent  with  them  to  make  such  notes, 
and  that  they  looked  upon  them  as  bills  of  exchange,  and 
that  they  had  been  used  for  a  matter  of  thirty  years ;  and,  fifth, 
that  these  notes  were,  therefore,  at  the  time  the  statute  was 
made,  negotiable  by  the  law  merchant  of  England,  which 
was  and  is  as  much  a  part  of  the  law  of  England  as — ^to  use 
the  strong  language  of  Christian — ^the  laws  relating  to  marriage 
or  murder."  i  Parsons  Notes  &  Bills,  ii.  Lord  Holt 
insisted  that "  the  notes  in  question  are  only  an  invention  of 
the  goldsmiths  in  Lombard  street,  who  had  a  mind  to  make 
a  law  to  bind  all  those  who  did  deal  with  them/'  etc 
Holt  was  appointed  Chief  Justice  in  1689.  Conceding  that 
the  goldsmiths  had  been  treating  promissory  notes  as  nego- 
tiable for  thirty  years,  as  they  claimed,  still  that  time  would 
not  reach  back  to  the  time  to  which  our  adoption  of  the  com- 
mon law  relates.  We  look  to  the  statute  of  Anne,  as  fixing 
the  date  at  which  p^-omissory  notes  were  definitely  placed  on 
a  footing  with  bills  of  exchange  in  England,  and  m^de  nego- 
tiable like  them. 

The  statute  of  Anne  is  not  in  force  in  this  State.  It  was 
not  yet  enacted  at  the  date  to  which  our  adoption  of  the  laws 
of  England  relates.  Hence  we  must  look  to  our  own  stat- 
utes for  the  law  relating  to  the  negotiability  of  promissory 
notes.  By  reference  to  it,  we  find  that  only  such  as  are  pay- 
able to  order  or  bearer,  in  a  bank  in  this  State^  are  negotiable 
as  inland  bills  of  exchange.  All  others  are  made  negotiable 
by  the  statute,  but  not  as  inland  bills  of  exchange.  They 
are  governed  by  different  rules.  But  this  question  ought  not 
to  be  regarded  as  an  open  one  in  this  State.  As  far  back  in 
the  history  of  the  adjudications  of  this  court  as  Bullitt  v. 
Scribner^  i  Blackf.  14,  it  was  said  that  promissory  notes  were 
not  governed  by  the  law  merchant,  until  they  were  put 
^pon  a  footing  with  bills  of  exchange  by  the  statute  of  Anne. 
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That  statute  was  never  in  force  in  this  State.    See  note  I 
to  the  same  decision. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

PcCidon  for  a  rehearing  overruled. 


Pratt  et  al.  v.  Carr  et  al.,  Adm'rs. 

TAKTIES. — TVust.^'DecedeHt^  Estates^ — Pending  an  attachment  proceeding,  ill 
which  certain  goods  had  been  seized  and  were  held  by  die  sheriff,  an  order  of 
court  was  made  by  consent  of  idl  the  parties  interested,  that  the  sheriff  should 
sell  said  goods,  and  that  he  might  sell  on  a  credit,  taking  the  notes  of  pur- 
chasers, with  approved  security.  On  making  sales,  the  sheriff  took  notes  pay* 
able  to  himself  individually,  and  before  the  termination  of  the  suit  he  died. 

JKr/i/,  that  the  sheriff  held  the  notes  as  a  trustee ;  that  he  had  no  interest  in 
tfiem  that  could  pass  to  his  administrators,  and  that  the  latter,  not  being  the 
parties  in  interest,  could  not  maintain  an  action  on  a  note  so  given. 

From  the  Hancock  Common  Pleas. 

H,  %  Dunbar  and  E.  Marsh,  for  appellants. 
C.  G.  OffuUy  G.  H.  Voss,  B.  R  Davis,  and  %  A.  Holman^ 
for  appellees. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees,  James 
H.  Carr  and  Mary  J.  Wilkins,  administrators  of  William  Wil* 
kins  deceased,  against  the  appellants,  William  F.  Pratt, 
Joseph  Baldwin,  and  Hugh  Pratt,  on  two  promissory  notes 
payable  to  the  deceased.  The  complaint  was  in  the  usual 
aiid  proper  form. 

The  defendants  answered  as  follows: 

"  Comes  now  William  F.  Pratt,  Joseph  Baldwin,  and  Hugh 
Pratt,  defendants,  aiid  say  that  they  admit  the  execution  of 
isaid  notes,  but  aver  that  the  same  were  executed  for  the  pur- 
chase-money of  a  certain  stock  of  goods,  groceries,  notions, 
clothing,  etc.,  which   in  the  month  of  April,  1868,  were 
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attached  by  virtue  of  a  writ  of  attachment  then  and  there 
held  by  the  decedent,  named  in  plaintiffs'  complaint,  who  was 
then  and  there  in  full  life  and  sheriff  of  the  county  of  Han* 
cock,  in  the  State  of  Indiana;  that  said  goods,  etc.,  were 
attached  as  aforesaid,  in  a  certain  cause  pending  in  the  Han- 
cock Circuit  Court,  in  the  State  of  Indiana,  wherein  Van 
Camp  Bush  et  al.  were  plaintiffs,  and  one  John  J.  Crider  was 
defendant,  to  which  one  John  C.  Atkison  was  made  a  party^ 
on  his  own  petition,  claiming  and  averring  in  said  petition,  that 
he  held  a  mortgage  on  said  goods  for  about  the  sum  of  nine 
thousand  dollars,  and  said  Atkison  asked  therein  that  said 
mortgage  be  foreclosed  and  said  goods  be  sold  to  satisfy  said 
mortgage ;  and  defendants  herein  say  that  afterward,  at  the 
February  term,  1872,  of  said  Hancock  Circuit  Court,  in  the 
State  of  Indiana,  the  said  Wilkins  being  still  sheriff  as  afore* 
said,  and  still  in  possession  of  said  goods  as  such  sheriflf)  hy 
virtue  of  the  said  writ  of  attachment  on  which  said  Wilkins 
as  sheriff  had  seized  the  same ;  the  sheriff  was  ordered  by 
the  said  court  to  sell  said  goods,  etc.,  and  to  retain  the  pro- 
ceeds of  such  sale  until  further  ordered  by  said  court ;  and 
plaintiffs  say  that  said  order,  a  copy  of  which,  marked  'A/ 
is  filed  with  and  made  a  part  of  this  answer,  is  in  full  force ;. 
and  defendants  herein  say  that  said  sherifi)  William  Wilkins, 
in  pursuance  of  said  order,  sold  said  goods,  etc,  to  the 
defendant  William  F.  Pratt,  and  that  said  Pratt  and  his. 
co-defendants,  as  his  sureties,  executed  the  notes  sued  oa 
therefor,  and  not  for  any  other  consideration  whatever,  or  for 
any  other  purpose ;  and  defendants  say  that  neither  said  Wil- 
kins nor  any  of  the  defendants  were  parties  to  said  action, 
wherein  said  goods  were  attached,  and  neither  said  Wilkins. 
nor  his  administrators  had  or  have  any  other  or  differ^ 
ent  interest  in  said  notes  or  either  of  said  notes  than  as  afore- 
said ;  that  said  action  of  ^ush  et  al.  v.  Crider^  to  which  said 
Atkison  is  a  party,  has  never  been  finally  determined,  and 
said  notes  and  the  proceeds  of  the  sale  of  said  goods  are  stilt 
subject  to  the  orders  of  said  circuit  court ;  and  that  said 
Wilkins  continued  to  be  sheriff  of  said  county,  and  as  suck 
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sherifF  to  hold  said  notes  until  his  death,  to  wit,  Februaiy 
9ih,  A.  D.,  1 872,  and  that  upon  his  death  George  W.  Sam- 
ple was  duly  appointed,  commissioned,  and  qualified  as  sher- 
iff of  said  county,  and  has  ever  since  continued  and  now  is 
sheriff  of  said  county;  wherefore  the  defendants  say  that 
said  plaintiffs  are  not  the  real  parties  in  interest,  or  proper 
plaintiffs  herein,  but  that  said  Sample  is  the  real  party  in 
interest  and  proper  party  plaintiff.'* 

Exhibit  **  A"  filed  with  and  made  a  part  of  this  answer, 
being  the  proceedings  in  attachment  in  the  circuit  court,  so 
far  as  it  is  necessary  to  set  it  out,  is  this :  "  And  by  agree* 
ment  of  the  parties,  it  is  ordered  by  the  court  that  the  sheriff 
proceed  to  sell  either  at  public  or  private  sale,  as  he  may 
deem  for  the  advancement  of  the  parties,  the  stock  of  goods, 
groceries,  notions,  clothing,  etc.,  attached  in  this  cause,  giving 
a  credit  upon  all  sums  of  one  hundred  dollars  and  upwards 
until  the  25th  day  of  next  December,  the  purchaser  giving 
his  note  with  approved  security.  No  rights  of  either  party, 
with  reference  to  any  acts  heretofore  done  or  omitted  to  be 
done,  are  in  any  manner  to  be  affected  by  this  agreement. 
Ordered  that  the  proceeds  of  sales  herein  shall  be  held  by 
said  sheriff  until  further  ordered  by  this  court.'* 
.  To  this  answer,  a  demurrer  for  want  of  sufficient  facts  was 
sustained,  and  this  ruling  presents  the  only  question  in  the 
case.    Was  the  answer  good  or  bad? 

Wilkins,  the  deceased,  had  no  interest  in  the  notes  that  he 
could  have  disposed  of  by  will,  and  consequently  he  had  no 
interest  in  them  that  would  or  could  vest  in  his  administra- 
tors by  operation  of  law.  He  was  a  mere  official  trustee, 
holding  the  notes  by  order  of  the  court,  and  subject  to  be 
deprived  of  their  possession  at  any  time  by  the  further  order 
of  the  court,  or  by  the  agreement  of  the  parties  to  the  attach- 
ment suit,  for  whose  benefit  they  were  held. 

Wilkins  had  no  greater  legal  or  equitable  interest  in  or 
title  to  the  notes  than  he  had  in  the  attached  property,  for 
which  they  were  given  on  its  sale  under  the  order  of  the  court* 
In  the  Indiana  Executor's  Manual,  page  41,  this  language  is 
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used,  which  we  approve:  ''The  absolute  property  in  the 
goods  must  have  been  vested  in  the  decedent,  in  order  to 
make  them  assets  in  the  hands  of  his  executor  or  administra* 
tor.  Therefore,  if  the  decedent  takes  a  bond  in  his  own 
name,  but  in  trust  for  another,  and  dies,  this  is  not  assets  in 
the  hands  of  the  executor  or  administrator."  That  the  notes 
were  made  payable  to  Wilkins  by  name  and  not  to  him  as 
sherifT,  makes  no  difference  in  legal  effect.  The  court  erred 
in  sustaining  the  demurrer  to  the  answer. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees^ 
with  instruction  to  overrule  the  demurrer  to  the  first  para** 
graph  of  the  answer. 

Petition  for  a  rehearing  overruled. 
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TrAgtice.— A^Mfr  Pr»  TuK€  Entry^^Appearance  To  MoHm.-^'^fhiae  A^taitf 
has  notice  to  appear  to  a  motion  to  correct  a  record  by  an  entry  nunc  /f» 
hmc,  and  no  objection  is  made  to  the  notice  in  the  court  below,  and  the  party 
appears  to  the  motion,  and  the  sufficiency  of  the  notice  is  not  tested  by  a 
motion  to  reject  or  strike  out,  no  question  is  presented  thereon  for  review. 

Evidence. — Supreme  Court. — ^Where  evidence  is  conflicting,  but  preponderates 
in  favor  of  the  finding  below,  the  Supreme  Court  will  not  disturb  the  finding. 

Pleading. — Complaint  for  Review, — ^A  complaint  to  review  a  judgment  oa 
the  ground  that  there  was  no  appearance,  answer,  or  default  of  the  defendant 
seeking  to  have  the  judgment  reviewed  is  bad  if  the  record  shows  that  there 
was  an  appearance  and  that  an  answer  was  filed. 

Commencement  of  Action. — ^The  filing  of  an  amended  complaint,  after  a  demur* 
rer  has  been  sustained  to  the  original,  is  not  the  commencement  of  the  action. 

Practice. — Relief  from  judgment  Taken  Through  Mistake^  etc^Amend- 
ment. — If  proceedings  to  set  aside  a  judgment,  under  section  99  of  the  code» 
are  commenced  within  two  years  after  the  rendition  of  the  judgment,  the 
relief  may  be  granted  after  the  expiration  of  two  years,  and  the  pleadings  are 
subject  to  amendment  as  in  other  cases. 

Same. — Diligence, — ^The  doctrine  applicable  to  iraudln  contracts  and  judgments^ 
in  relation  to  the  diligence  that  must  be  used  in  bringing  the  action,  has  no 
application  to  a  proceeding  under  section  99  of  the.  code,  as  amended,  to  set 
a  judgment. 
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Same. — Discretion  of  Court, — ^Under  section  99  of  the  code,  as  amended,  where 
it  is  shown  that  the  default  was  taken  through  mistake,  inadvertence,  surprise, 
or  excusable  neglect  of  the  party  applying  for  relief,  the  court  has  no  discre- 
tion, but  must  grant  relief. 

Afpearance. — Defect  in  Process^ — An  appearance  to  an  action  by  an  attorney 
prevents  an  objection  to  the  process. 

Same. — Appearance  hy  Attorney  Without  Authority, — An  appearance  to  an 
action  by  an  attorney,  although  unauthorized,  is  binding  upon  the  party  until 
set  aside. 

Practice. — Relief  from  Mistake,  etc, — Where  the  record  of  a  cause  shows  that 
a  defendant  was  served  with  process,  appeared  by  attorney,  and  by  attorney 
joined  with  other  defendants  in  an  answer,  and  that  there  was  a  trial  by 
jury,  and  a  judgment  and  decree  rendered  on  a  finding  of  the  jury,  such 
party  is  not  entitled  to  be  relieved  from  such  judgment  on  the  ground  of 
irregularity  in  the  service  of  process,  ignorance  of  the  nature  of  the  action, 
and  that  all  of  the  proceedings  were  had  and  determined  without  his  knowledge, 

Nunc  Fro  Tunc  Entry. — A  nunc  pro  tunc  entry  is  made  as  of  the  time  the 
proceedings  of  the  court  actually  took  place,  and  becomes  a  part  of  the 
entry  of  that  date,  the  same  as  if  entered  then. 

From  the  Marion  Circuit  Court. 

F,  M.  Finch  and  y.  A.  Finch,  for  appellant 

N.  B.  Taylor,  F.  Rand,  and  E.  Taylor^  for  appellee. 

BusKiRK,  J^ — ^Upon  the  suggestion  of  the  court,  and  by 
the  agreement  of  the  parties,  the  above  cases  have  beea 
consolidated,  and  will  be  considered  together.  The  matter 
has  become  very  complicated  and  will  require  a  careful  and 
full  statement  of  the  various  suits  and  issues  involved  to  pre- 
sent in  an  intelligible  manner  the  questions  of  law  presented 
for  our  decision. 

On  the  5th  day  of  January,  1867,  Hannah  Bush  obtained 
a  judgment  in  the  court  below,  against  one  Jacob  Bush,  a 
son  of  the  appellant,  for  a  divorce  and  two  thousand  dollars 
alimony,  and  an  order  was  made  requiring  him  to  pay 
monthly  a  certain  sum  of  money,  for  the  support,  mainten- 
ance, and  education  of  the  children  of  the  parties,  the  cus- 
tody  of  whom  was  given  to  Hannah. 

On  the  2Sth  day  of  January,  1870,  Hannah  Bush  filed  her 
complaint  in  the.  court  below,  against  Conrad  Bush  and 
Elizabeth  Bush,  his  wife  (since  deceased),  Jacob  Bush,  and 
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John  B.  Cleveland,  to  subject  certain  real  estate,  held  by  the 
appellant,  to  the  payment  of  the  first  named  judgment,  upon 
the  alleged  ground  that  it  was  held  by  him  fraudulently  for 
Jacob  Bush.  Cleveland  was  made  a  party,  and  afterward 
others  were  made  parties,  to  'foreclose  any  interest  they 
might  have  in  the  property,  and  bar  their  right  of  redemp- 
tion, if  any  there  was.  The  court,  on  the  14th  of  January, 
1870,  rendered  a  decree  subjecting  such  property  to  sale  to 
satisfy  the  decree  for  alimony  and  the  monthly  instalments 
for  the  support  of  the  children. 

On  the  8th  of  February,  1872,  the  appellant  filed  his  com- 
plaint for  relief  from  the  last  named  judgment.  The  appel- 
lees Taylor  and  Rand  were  made  defendants,  because  they 
claimed  to  have  some  interest  in  the  real  estate  sold  under 
said  judgment. 

The  complaint  originally  consisted  of  one  paragraph,  to 
which  a  demurrer  was  sustained ;  whereupon  the  appellant 
took  leave  to  amend  and  filed  what  is  termed  the  sec- 
ond paragraph,  but  which  is  in  reality  a  substituted  com- 
plaint and  takes  the  place  of  the  first  paragraph,  which  went 
out  of  the  case  and  should  not  have  been  copied  into  the 
record.  The  appellant  also  filed  a  third  paragraph  of  com- 
plaint. Demurrers  were  sustained  to  each  of  the  paragraph^ 
to  which  ruling  the  appellant  excepted,  and  refusing  to  plead 
further,  judgment  was  rendered  on  the  demurrers  for  the 
appellees.  From  this  judgment  the  appellant  appealed  to 
this  court  and  assigned  for  error  the  sustaining  of  the  demur- 
rers to  the  second  and  third  paragraphs  of  the  complaint 

The  second  and  third  paragraphs  of  the  complaint  con- 
tain, in  substance,  the  following  averments : 

That  a  judgment  had  been  taken  against  him  in  favor  of 
Hannah  Bush,  subjecting  all  of  his  property  to  the  payment 
of  her  judgment  against  Jacob  Bush ;  that  an  execution  had 
been  issued  thereon,  under  and  by  virtue  of  which  a  part  of 
the  property  had  been  sold  and  bought  by  Hannah  Busb^ 
for  herself  and  her  co-defendants,  Taylor  and  Rand ;  that 
such  judgment  had  been  taken  against  him  wholly  without 
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«ny  knowledge  on  his  part  of  the  pendency  of  said  action, 
and  was  taken  under  the  following  facts  and  circumstances : 
That  he  is  seventy-seven  years  of  age,  of  German  birth,  and 
wholly  Ignorant  of  the  English  language  and  forms  of  legal 
procedure ;  that  the  appellee  Hannah,  knowing  this  igno- 
rance^  and  knowing  that  if  the  summons  was  read  to  him  in 
the  English  language,  and  no  copy  left  with  him,  he  would 
not  understand  the  meaning  or  purport  thereof,  did  not 
order  the  sheriff  to  explain  the  contents  and  meaning 
of  the  summons,  or  to  leave  a  copy  with  him ;  that  the  offi- 
cer to  whom  the  summons  was  delivered  for  service,  well 
knowing  his  ignorance  of  the  English  language,  and  know- 
ing that  if  the  summons  was  read  to  him  and  the  contents 
thereof  not  translated,  and  no  copy  left  with  him,  he  would 
not  understand  the  purport  of  the  summons,  served  the  same 
by  reading  it  to  him  in  the  English  language,  and  did  not 
explain  or  translate  it  to  him,  and  did  not  leave  a  copy  of 
the  same  with  him ;  that  by  reason  of  such  ignorance  of  the 
English  language,  and  by  reason  of  the  failure  of  the  said 
Hannah  to  order  the  said  sheriff  to  explain  the  contents  of 
the  summons  or  leave  a  copy  of  the  same  with  *him,  and  by 
Mason  of  the  failure  of  the  officer  to  explain  or  translate 
the  summons  to  him  or  to  leave  a  copy  with  him,  he  did 
not  understand  the  contents,  meaning,  and  purport  of  the 
summons,  and  did  not  know  that  he  had  been  summoned  to 
.answer  the  complaint  of  Hannah  Bush ;  that  he  had  heard 
of  the  suit  between  Hannah  and  Jacob  for  divorce,  and  that 
the  officer  who  had  this  summons  was  the  same  who  had 
frequently  come  to  his  house  for  Jacob ;  that  he  thought  the 
paper  the  officer  had  was  for  Jacob,  or  concerning  the  said 
suit  between  Hannah  and  Jacob,  and  not  anything  affecting 
him ;  that  he  was  not  then  in  fact  and  truth  informed  that 
any  suit  was  being  instituted  against  him,  but  was  wholly 
under  the  mistake  of  supposing  that  the  said  Jacob  was 
alone  concerned;  that  the  said  judgment  was  obtained 
against  him  while  he  was  still  in  ignorance  of  the  true  nature 
<^  the  suit ;  that  not  knowing  that  the  suit  was  against  him^ 


74  SUPREME  COURT  OF  INDIANA. 

Bosh  V.  Bush  et  a/.,  and  Bush  v.  Bush. 

he  did  not  employ  any  counsel  or  authorize  any  one  to 
employ  counsel  to  defend  him  in  said  suit;  that  by  a  copy^ 
of  the  complete  record  of  said  suit  filed,  it  will  appear  that 
on  the  25  th  day  of  May,  1869,  a  rule  was  taken  against  him 
to  answer  the  complaint  of  the  said  Hannah ;  that  he  did 
not  answer  in  person  or  by  attorney ;  that  the  court  pro- 
ceeded thereafter  with  said  suit  without  having  taken  a. 
default  against  him  ;  that  all  of  said  proceedings  were  had 
and  determined  without  his  presence  or  knowledge,  and  with- 
out any  presentation  of  his  defence ;  that  the  whole  of  the 
proceedings  in  said  trial  were  by  and  between  the  said  Han- 
nah and  his  co-defendant,  without  appearance  or  pleading^ 
by  him ;  that  he  did  not  know  that  said  suit  af!ected  or  con- 
cerned him,  or  that  any  judgment  was  rendered  which 
affected  his  property,  until  the  summer  of  1871,  when  he 
was  informed  that  his  property  had  been  sold  by  the  sherifT 
and  would  be  taken  from  him  ;  that  the  conveyances  of  the 
land  taken  by  the  said  judgment  of  the  said  Hannah  were 
fairly  and  honestly  obtained ;  that  he  paid  therefor  a  valua- 
able  consideration  as  therein  expressed ;  and  that  there  was 
no  fraudulent  collusion  between  him  and  Jacob  Bush,  or 
between  him  and  any  other  person,  in  obtaining  title  to  the 
^id  property. 

The  third  paragraph  recites  the  recovery  of  the  judgment 
in  favor  of  Hannah  against  the  appellant,  setting  aside  as- 
fraudulent  the  conveyances  from  Jacob  Bush  to  appellant 
and  subjecting  the  same  to  sale  for  the  satisfaction  of  the 
decree  in  favor  of  Hannah  and  against  Jacob,  and  prays  for 
a  review  of  such  judgment,  because  the  court  heard,  tried, 
and  determined  said  cause,  and  adjudged  upon  his  rights 
without  any  appearance  by  him,  or  by  any  one  authorized  by 
him  to  appear,  and  without  any  answer,  demurrer,  or  other 
pleading  put  in  by  him  to  said  action,  and  without  any 
default  being  taken  against  him,  all  of  which  appears  of  rec- 
ord. 

By  the   second  paragraph,  the   appellant  sought  to  be 
relieved  of  such  judgment  under  section  99  of  the  code  as 
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amended,  3  Ind.  Stat.  373,  because  the  judgment  was  taken 
by  his  excusable  neglect. 

By  the  third  paragraph,  the  appellant  sought  a  review  of 
the  proceedings  under  section  586,  2  G.  &  H.  279,  for  error 
on  the  face  of  the  record,  because  the  judgment  was  taken 
without  appearance,  issue,  or  default 

On  the  28th  day  of  May,  1873,  the  appellees  filed  in  this 
court  a  written  motion,  supported  by  affidavits,  for  a  writ  of 
certiorari  to  the  clerk  of  the  court  below,  requiring  him  to 
certify  and  transmit  to  this  court  a  properly  certified  transcript 
of  the  record  and  proceedings  in  the  case  o{  Hannah  Btishv, 
yacobBush^  Conrad  Bush^  and  others^  mentioned  and  set  forth 
in  the  record  in  this  cause,  which  were  had  and  finally  done 
and  entered  on  the  records  of  the  court  below  in  the  said 
cause,  on  the  5th  day  of  April,  1873,  on  the  motion  of  the 
said  Hannah  Bush  to  correct  the  record  in  the  said  cause, 
so  as  to  show  that  said  Conrad  Bush  appeared  and  filed 
*  an  answer  in  said  cause. 

A  certiorari  was  awarded,  and  the  clerk  of  the  court  below 
in  obedience  to  said  writ  has  certified  up  the  record  and 
proceedings  had  on  the  said  motion,  by  which  it  appears 
that  the  court  below,  after  the  appeal  had  been  perfected 
in  this  cause,  on  motion,  notice,  and  proof,  had  found  that 
the  original  record  was  incorrect  in  not  showing  that*  the 
appellant  had  appeared  by  counsel  and  filed  an  answer  in 
said  cause,  and  that  the  court  thereupon  ordered  and 
adjudged  that  the  said  record  should  be  amended,  now  for 
then,  so  as  to  majce  it  appear  that,  upon  the  original  hearing 
of  the  said  cause,  the  appellant  appeared  by  attorney  and 
filed  an  answer  thereto. 

The  appellees  have  filed  in  this  court  an  answer  in  bar  of 
this  appeal.  The  answer  recites  all  the  facts  hereinbefore 
stated  in  this  opinion,  and  then  alleges,  in  substance,  that  on 
the  2 1st  day  of  July,  1871,  Hannah  Bush  filed  a  supple- 
mental complaint  in  said  cause,  against  Jacob  Bush,  Conrad 
Bush,  and  Samuel  H.  Brumfield,  showing  that,  after  the 
sale  of  certain  lots  which  are  described  in  the  first  and  sec* 
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ond  judgments,  there  remained  due  and  unpaid  of  said  decree 
of  two  thousand  dollars  for  alimony  the  sum  of  three  hun- 
dred and  twenty-nine  dollars  and  four  cents,  and  of  the  decree 
for  monthly  payments  for  the  support  of  the  children  the  sum 
of  eight  hundred  and  eighty-nine  dollars  and  fifty-four  cents ; 
that  pending  the  suit  commenced  January  25th,  1869,  said 
Conrad  Bush  conveyed  thirteen  acres  of  land,  which  had 
been  fraudulently  conveyed  to  him  by  Jacob  Bush,  to  Sam- 
uel H.  Brumfield  ;  that  such  conveyance  was  made  without 
any  consideration  and  for  the  fraudulent  purpose  of  cheat- 
ing the  said  Hannah  and  hindering  and  delaying  her  in  the 
collection  of  the  said  decree  for  alimony  and  the  support  of 
her  said  children ;  that  the  said  defendants  were  summoned 
to  answer  said  complaint,  the  said  Jacob  by  reading  and  the 
others  by  reading  and  copy ;  that  Jacob  Bush  and  Samuel 
H.  Brumfield  appeared  and  answered,  and  Conrad  Bush  suf- 
fered a  default;  that  on  the  4th  day  of  March,  1873,  the 
said  cause  was  tried,  and  a  decree  entered,  in  which  the  court 
found,  first,  that  the  amount  due  Hannah  Bush,  on  the 
•decree  of  June  14th.  1870,  at  the  date  of  the  sale  by  the 
sheriff  of  a  part  of  the  real  estate  described  in  said  decree, 
was  three  thousand  sixty-two  dollars  and  fifty-four  cents ; 
that  on  the  i6th  day  of  July,  1870,  the  sheriff  of  said  county 
sold  under  the  decree  of  June  14th,  1870,  subjecting  the 
real  estate  of  the  said  Jacob  Bush,  which  had  been  fraudu- 
lently conveyed  to  Conrad  Bush,  lots  eleven  and  twelve,  in 
said  decree  described,  to  said  Hannah,  for  two  thousand  eight 
hundred  dollars;  that  after  deducting  the  sum  of  sixty-six 
dollars  and  fifty  cents  costs  of  such  sale,  there  was  a  credit 
of  two  thousand  seven  hundred  and  thirty-three  dollars  and 
fifty  cents  to  be  deducted  from  said  sum  of  three  thousand 
sixty-two  dollars  and  fifty-four  cents,  and  left  unsatisfied  of 
said  decree  the  sum  of  three  hundred  and  twenty-nine  dol- 
lars and  four  cents ;  that  the  decree  for  monthly  payments 
for  the  support  of  the  children  remained  wholly  due  and 
unpaid,  and  there  was  at  such  time  due  the  said  Hannah  oa 
jaid  decree  the  sum  of  eight  hundred  and  eighty-nine  dollaxs 
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and  fifty-four  cents;  second,  that  the  said  Samuel  H.  Brum* 
field  was  a  lis  pendens  purchaser  of  said  real  estate;  that 
the  conveyance  from  Jacob  to  Conrad  was  without  consid- 
eration and  fraudulent,  and  that  the  conveyance  from  Con- 
tad  to  Brumfield  was  without  consideration  and  fraudulent, 
in  which  fraud  the  said  Brumfield  participated ;  that  the  said 
thirteen-acre  tract  of  land  should  be  sold  by  the  sheriff,  to 
satisfy  the  amount  so  found  due ;  that  a  decree  was  rendered 
in  accordance  with  the  finding  of  the  court ;  that  there  was 
no  exception  to  such  decree ;  there  was  no  motion  for  a  new 
trial,  and  no  appeal;  and  that  said  judgment  remained  in  full 
force  and  unreversed.  To  this  answer  the  appellant  has- 
demurred. 

The  above  statement  shows  the  history  and  present  status 
of  case  number  3351,  being  the  first  case  stated  at  the  com- 
mencement of  this  opinion. 

The  other  case  was  a  proceeding  by  notice  and  motion  to 
amend  the  record  of  the  court  below  in  the  suit  commenced 
on  the  25th  day  of  January,  1870,  to  set  aside  as  fraudulent 
the  deeds  from  Jacob  to  Conrad  Bush  and  to  subject  such 
real  estate  to  sale  for  the  payment  of  the  decrees  rendered 
in  the  first  action  between  the  said  Hannah  and  Jacob.  It 
was  alleged  in  the  notice  and  motion  that  the  record  wa» 
incorrect  in  not  showing  affirmatively  that  Conrad  Bush 
appeared  to  such  action  and  filed  an  answer.  All  the  per- 
sons made  defendants  thereto  appeared  and  answered.  There 
was  a  trial  by  the  court  and  a  finding  that  the  record  was 
incorrect  and  should  be  amended.  The  court  then  ordered 
an  entry  made  nunc  pro  tunc  amending  said  record. 

The  amendment  of  the  record  having  been  certified  and; 
made  a  part  of  the  record  in  the  other  case,  we  shall  for  the 
purposes  of  that  case  have  to  regard  the  record  as  amended 
and  showing  an  appearance  and  answer  on  the  part  of  the 
appellant,  unless  we  find  that  the  amendment  was  improperly 
made ;  but  as  the  cases  have  been  consolidated  and  are  to  be 
decided  together,  it  is  convenient  and  proper  that  we  should^ 
in  the  first  place,  determine  whether  the  correction  was  prop-^ 
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€rly  made.  It  is,  however,  insisted  by  counsel  for  appellees, 
that  the  record  presents  no  question  for  our  decision,  and 
after  a  careful  examinati6n  of  the  record  we  have  reached 
the  conclusion  that  the  objection  is  well  taken.  There  was 
no  objection  in  the  court  below  to  the  notice.  The  parties 
appeared  without  objection.  The  sufficiency  of  the  motion 
was  not  tested  either  by  a  motion  to  reject  or  strike  out 
The  reversal  of  the  judgment  ordering  the  correction  of  the 
record  is  demanded^  upon  the  sole  ground  that  it  is  not  sup- 
ported by  the  evidence.  We  have  carefully  read  and  duly 
considered  all  the  evidence  in  the  record.  The  point  of 
controversy  was  this :  Jacob  Bush  confessedly  appeared  by 
Perkins  &  Perkins,  his  attorneys,  who  filed  an  answer  for 
him.  The  answer  purports  to  be  for  all  the  defendants. 
The  entry  made  by  the  clerk  only  showed  that  Jacob  Bush 
appeared  and  filed  an  answer.  The  amendment  sought  and 
obtained  was  to  show  that  Conrad  Bush  also  appeared  and 
filed  an  answer.  AH  the  papers  in  the  original  case,  together 
with  the  minutes  of  the  court  and  the  various  entries  made 
in  the  different  records  by  the  clerk,  were  read  in  evidence. 
A  large  number  of  affidavits  were  also  read.  There  is  an 
irreconcilable  conflict  in  the  affidavits.  Being  unable  to 
harmonize  the  evidence,  we  have  compared,  weighed,  and 
considered  it  with  great  care  and  have  reached  the  conclu- 
sion that  it  very  decidedly  preponderates  in  favor  of  the  find- 
ing of  the  court.  In  such  a  condition  of  the  evidence,  we 
cannot  disturb  the  finding  of  the  court  upon  the  question 
cf  &ct.  The  Madison,  etc.,  R.  R.  Co.  v.  Taffe,  37  Ind. 
361. 

We  are  of  opinion  that  the  court  committed  no  error  in 
finding  that  the  appellant  appeared  by  attorney  and  filed  an 
answer. 

The  judgment  is  affirmed,  with  costs. 

We  return  to  the  consideration  of  the  other  case. 
As  the  record  now  stands,  there  was  no  error  in  sustain- 
ing the  demurrer  to  the  third  paragraph  of  the  complaints 
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That  paragraph  sought  to  review  the  judgment,  because 
there  was  no  appearance,  answer,  or  default  against  appel- 
lant. The  record  now  shows  there  was  an  appearance  and 
answer  filed,  and  consequently  there  was  nothing  to  review. 
The  amendment  has  relation  back  to  and  is  operative  from 
the  date  of  the  original  judgment 

This  leaves  for  our  consideration  the  action  of  the  court 
t>elow  in  sustaining  the  demurrer  to  the  second  paragraph 
-of  the  complaint,  and  our  ruling  upon  the  demurrer  of 
appellant  to  the  answer  of  appellees. 

It  is  insisted  by  counsel  for  appellees  that  the  ruling  of 
the  court  below  was  correct,  because  that  paragraph  of  the 
<omplaint  was  filed  more  than  two  years  after  the  original 
judgment  was  rendered,  and  that,  therefore,  the  court  could 
grant  no  relief,  however  excusable  the  neglect  may  have 
been.  We  do  not  think  the  objection  is  tenable.  Under 
the  original  section  99,  this  court  held  that  the  relief  must 
be  granted  within  a  year  from  the  rendition  of  the  judg- 
jnent.  Woolley  v.  Woolley^  12  Ind.  663;  Sturgis  v.  Fay^  16 
Ind.  429;  Quick  v.  Goodwin^  19  Ind.  438;  Ewing  v.  Ewing^ 
24  Ind.  468. 

Under  the  section  as  amended,  3  Ind.  Stat.  373,  the  appli- 
-cation  may  be  made  by  motion  or  complaint  at  any  time 
within  two  years,  and  it  applies  the  limitation  to  the  time  of 
instituting  the  proceedings  for  relief,  instead  of  the  time 
within  which  it  could  be  granted  by  the  court.  Smith  v. 
Noe,  30  Ind.  117.  The  complaint  in  the  present  case  was 
filed  and  the  summons  issued  within  two  years,  but  a 
•demurrer  was  sustained  to  the  original  complaint  and  a  sub- 
stituted one  filed  after  two  years  from  the  rendition  of  the 
judgment.  This  was  not  the  commencement  of  the  action. 
It  had  been  commenced  within  the  two  years,  and  the  relief 
might  be  granted  after  the  expiration  of  the  two  years.  The 
court  having,  by  the  commencement  of  the  action  within 
the  time  limited,  acquired  jurisdiction,  had  the  right  to  retain 
it,  and  grant  the  relief  afterward,  and  the  pleadings  were 
48ubject  to  amendment  as  in  other  cases  under  the  code. 
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Bwing  V.  Patterson,  35  Ind.  326;  Gaff  w.  Hutchinson,  3S 
Ind.  341.  It  is  next  contended  by  counsel  for  appellees  that 
the  appellant  did  not  exercise  reasonable  diligence  in  the 
commencement  of  the  action  to  be  relieved  from  the  judg- 
ment, after  he  had  discovered  the  existence  of  the  judgment 
against  him,  and  has  thereby  forfeited  all  right  to  relief.  It 
is  alleged  in  the  second  paragraph  of  the  complaint,  that 
the  appellant  did  not  ascertain  the  fact  that  any  action  had 
been  pending  against  him  or  judgment  rendered  until  in  the 
summer  of  1871.  The  action  was  commenced  on  the  Sth. 
of  February,  1872.  It  was  held  by  this  court  in  Patten  r. 
Stewart,  24  Ind.  332,  that  "a  party  who  seeks  the  aid  of  the 
court  to  compel  the  rescission  of  a  contract  for  fraud,  must 
show  that  he  has  exercised  at  least  reasonable  diligence  in 
ascertaining  the  facts,  if  readily  within  his  power,  and  has 
been  prompt  in  seeking  his  remedy  within  a  reasonable 
time  after  the  facts  constituting  the  fraud  are  discovered.  The 
relief  is  granted  to  the  vigilant,  but  denied  to  the  negligent/* 

The  doctrine  as  above  stated,  in  respect  to  the  commence* 
ment  of  an  action,  after  the  discovery  of  the  facts  constitute 
ing  the  fraud,  was  materially  modified  by  this  court  in  Pot- 
tery, Smith,  2,6  Ind.  231,  where  the  court  say:  "The  dis- 
tinction between  bringing,  and  laying  the  foundation  for 
an  action  must  not  be  disregarded.  There  are  cases  where  a 
man  must  act  promptly  and  within  a  reasonable  time,  in 
order  to  be  entitled  to  an  action ;  e.  g.^  if  he  finds  himself 
defrauded  in  a  contract,  he  may  be  required,  in  order  to 
rescind,  to  act  promptly  on  the  discovery  of  the  fraud,  and 
tender  back  to  the  other  party  what  he  has  received,  thereby 
placing  him  in  statu  quo,  and  demand  a  rescission;  but  hav- 
ing done  all  that  is  necessary  to  entitle  him  to  a  rescission,  he 
may  bring  his  action  therefor  at  any  time  before  he  is  barred 
by  the  statute." 

It  has  been  held  by  this  court  that  an  application  for  relief 
against  a  judgment,  upon  the  ground  that  it  was  procured  by 
fraud,  was  not  based  upon  section  99  of  the  code,  but  upoo* 
section  356  of  the  code,  2  G.  &  H.  215.     WooUey  v.  Wod^ 
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Uyy\2  Ind.663;  McQuiggy.  McQuigg^  13  Ind.  294;  Rindge 
V.  Rindge,  22  Ind.  31 ;  Gage  v.  Clark,  22  Ind.  i6$;DeArmond' 
V.  Adams,  25  Ind.  455. 

In  our  opinion,  the  doctrine,  as  applicable  to  fraud  in  con- 
tracts and  judgments,  has  no  application  to  the  present 
action.  The  time  within  which  the  action  must  be  brought 
is  fixed  and  limited  to  two  years  by  sec.  99,  as  amended,  and 
we.  have  no  power  to  say  that  the  action  must  be  brought 
sooner  than  the  time  named  in  the  statute. 

This  brings  us  to  inquire  whether  the  facts  stated  in  the 
second  paragraph  of  the  complaint  were  sufficient  to  require 
of  the  court  below  to  set  aside  the  judgment  rendered 
against  the  appellant  and  permit  him  to  make  a  defence  to* 
the  action.  As  the  record  stood  at  the  time  the  court  sus- 
tained the  demurrer  to  the  second  paragraph  of  the  answer, 
we  think  the  facts  stated  entitled  the  appellant  to  the  relief 
he  sought.  The  summons  was  returned  served  by  reading. 
This  was  in  compliance  with  the  statute  and  gave  the  court 
jurisdiction  of  the  person  of  the  appellant  The  service  was- 
upon  its  face  sufficient.  The  appellant  by  the  statement  of 
facts  endeavored  to  show  that  his  negligence  was  excusable^ 
and  that  for  that  reason  the  judgment  should  be  set  aside 
and  he  permitted  to  make  a  defence.  The  appellant  was  a 
very  aged  man,  of  German  birth,  and  wholly  ignorant  of  our 
language,  and  might  have  reasonably  supposed  that  the 
paper  read  to  him  related  to  the  litigation  pending  between 
his  son  and  his  wife.  The  case  of  Bertline\.  Bauer,  25  Wis. 
486,  is  much  in  point  and  has  an  important  bearing  upon  the 
present  case.  There,  the  summons  was  served  upon  the 
defendant  by  reading  and  a  copy,  and  the  officer  tried  to 
explain  the  purport  and  purpose  of  the  summons.  There, 
the  defendant  was  a  German  and  wholly  ignorant  of  our  lan- 
guage. He  failed  to  appear  and  judgment  was  rendered 
against  him  by  default  He  afterward  sought  to  be  relieved 
from  such  judgment.  His  affidavit  stated  that  he  never  had^ 
to  his  knowledge,  any  siunmons  or  complaint  served  upon 
Vol.  XLVI.. 
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him  in  the  action ;  that  his  first  knowledge  or  idea  that  any 
civil  action  was  pending  against  him  was  on  the  day  that 
he  was  informed  of  the  rendition  of  the  judgment;  that  he 
is  a  German  and  unable  to  read,  speak,  or  understand  the 
English  language. 

The  plaintiff,  on  the  other  hand,  showed  that  the  defend- 
ant had  been  served  by  the  sheriff's  delivering  a  copy  of  the 
summons  to  the  defendant  personally,  and  leaving  it  with 
him ;  that  the  sheriff  explained  the  summons  to  the  defend- 
ant at  his  request;  that  the  defendant  offered  plaintiff  a 
sum  to  settle  the  action,  and  was  then  told  by  plaintiff's 
attorney  that  unless  he  settled  with  plaintiff  he  would  have 
to  appear  by  attorney  and  defend  the  action,  and  had  other 
conversation  concerning  the  case.  It  appears  that  there  were 
two  actions  pending  against  him,  one  criminal  and  the  other 
civil.  He  had  appeared  to  the  criminal  action,  and  thinking 
that  was  all  the  case  against  him,  had  suffered  the  default 
The  court  below  set  aside  the  default,  and  permitted  him  to 
defend.  The  appellate  court,  in  affirming  this  ruling,  says, 
that ''  notwithstanding  the  affidavits  presented  by  the  appel- 
lant showed  clearly  enough  that  the  summons  was  personally 
served  on  the  defendant,  and  that  he  had  some  sort  of  an 
understanding  that  a  suit  was  pending  against  him  for  dam- 
ages, we  still  think  it  cannot  be  held  an  abuse  of  discretion 
to  let  the  defendant  in  to  answer  upon  just  terms.  *  *  * 
The  statute  is  remedial  in  its  character,  and  should  be  applied 
liberally,  upon  just  terms,  to  secure  a  fair  hearing  upon  the 
merits,  even  where  there  has  been  some  excusable  ignorance, 
stupidity  or  conceit''  Stafford  v.  McMillan,  25  Wis.  566,  and 
cases  cited. 

Under  the  original  section  99,  it  was  a  matter  within  the 
sound  legal  discretion  of  the  court  to  either  grant  or  refuse 
relief,  and  this  court  would  not  review  the  exercise  of  such 
discretion  unless  there  appeared  to  have  been  a  plain  abuse 
of  such  discretion.  Alexander  v.  Frary,  9  Ind.  48 1 ;  Harlan 
w.  Edwards,  13  Ind.  430;  Cooper  v.  Johnson,  26  Ind.  247; 
HiMer  v.  Elliott^  27  Ind.  93.    The  section  has  been  very 
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materially  changed  As  it  now  stands,  the  court  has  no 
discretion  where  it  is  shown  that  the  default  was  taken 
through  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect of  the  party.  In  such  case  the  section  plainly  declares 
that  the  court  "  shall"  give  relief.  This  court  in  Smith  v. 
Noe^  3oInd.  117,  uses  this  language:  ''It  is  evident  that 
the  legislature,  by  the  use  of  the  word '  shall '  in  the  section 
as  amended,  intended  to  adopt  a  more  liberal  practice  in 
-such  cases,  by  excluding  the  idea  of  any  mere  discretionary 
power  in  the  court  in  granting  or  refusing  the  application, 
and  to  confer  upon  the  party  the  right  to  demand  relief, 
-when  it  is  made  to  appear  that  the  judgment  was  taken 
against  ~him  through  his '  mistake,  inadvertence,  surprise,  or 
excusable  neglect/  and  that  this  court,  in  reviewing  the  ques- 
tion, should  be  governed  by  the  same  rule." 

But  as  the  record  now  stands,  the  error  of  the  court,  in 
overruling  the  demurrer  to  the  second  paragraph  of  the 
complaint,  cannot  avail  the  appellant.  The  record  as  amended 
shows  affirmatively  that  the  appellant  appeared  by  attorney 
and  filed  an  answer.  The  defendant's  appearance  to  the 
action  by  an  attorney  prevents  him  from  making  any  objec- 
tion to  the  process.  Eldridge  v.  Folwell,  3  Blackf.  207; 
Lane  v.  Fox^  8  Blackf.  58 ;  Floyd  Co.  Agricultural  and  Me- 
-chamcal  Association  v.  Tompkins^  23  Ind.  348.  The  appear- 
ance by  an  attorney,  although  unauthorized,  is  binding  upon 
the  party  until  set  aside. 

In  the  case  last  cited  the  court  say:  ''  It  is  claimed  that  it 
was  the  duty  of  the  court  below  to  relieve  the  party  for 
whom  the  attorney  appeared  without  authority,  under  the 
provisions  of  sec.  775,  2  G.  &  H.  328,  at  any  time  before 
payment  of  the  judgment ;  but  clearly  the  remedy  under 
tliis  lost  section,  if  the  party  is  entitled  to  it,  cannot  be 
obtained  in  a  proceeding  for  review.  It  may  be,  on  a  proper 
application,  showing  that  a  judgment  had  been  rendered  by 
default,  or  for  the  want  of  an  answer  on  an  appearance  by 
.an  attorney  without  authority,  and  without  notice  to  defend- 
ant, even  af^er  judgment,  the  court  would  allow  an  issue  to 
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be  formed,  and  the  merits  of  the  case  tried ;  but  the  court^. 
in  order  to  protect  the  plaintifT  from  suffering  by  the  act  of 
the  attorney,  and  at  the  same  time  to  save  the  defendant  from 
injury,  will  let  the  judgment  stand,  but  stay  all  proceedings, 
and  let  in  the  defendant  to  plead  if  he  has  any  defence^^ 
Denton  v.  Noyes^  6  Johns.  296;  Ellsworth  v.  Campbell^  31 
Barb.  134;  Pierspn  v.  Holman,  $  Blackf.  482." 

Section  775  is  as  follows :  "  If  it  be  alleged  by  a  party 
for  whom  an  attorney  appears,  that  he  does  so  without 
authority,  the  court  may  at  any  stage  of  the  proceedings 
relieve  such  party  from  the  consequences  of  the  attorney's 
act.  It  may,  also,  summarily  upon  motion,  compel  the  attor- 
ney to  repair  the  injury  consequent  upon  his  assumption  of 
authority."     2  G.  &  H.  328. 

Plainly  and  obviously  the  above  section  has.no  application, 
to  a  case  like  the  present  The  first  clause  was  evidently 
intended  to  authorize  the  court  to  relieve  a  party  from  the 
consequences  of  an  unauthorized  appearance,  where  the 
application  is  made  during  the  progress  of  the  case.  This  is 
shown  by  providing  that  the  relief  may  be  granted  "at  any 
stage  of  the  proceedings."  The  last  clause  gives  a  remedy 
against  the  attorney  who  has  appeared  without  authority. 

The  record  as  amended  shows  that  the  appellant  appeared 
by  counsel.  This  record  is  conclusively  binding  upon  the 
appellant.  It  then  appears  that  the  appellant  was  served 
with  process ;  that  he  appeared  to  the  action  by  his  attor- 
neys, and  joined  with  the  other  defendants  in  filing  an  answer ; 
that  the  cause  was  tried  by  a  jury,  who  found  specially  that 
the  conveyance  of  the  land  in  question  by  Jacob  to  Conrad 
was  fraudulent  and  void.  The  court  then  rendered  a  decree 
setting  aside  such  conveyance,  and  ordered  the  property  to 
be  sold  to  satisfy  the  decrees  of  alimony  and  for  the  sup- 
port of  the  children.  With  such  a  record,  the  facts  stated 
in  the  second  paragraph  of  the  complaint,  under  examina- 
tion, presented  no  ground  for  relief  from  such  judgment. 

In  our  opinion,  the  court  committed  no  error  in  sustaining: 
the  demurrer  to  such  paragraph. 
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Having  reached  the  conclusion  that  the  judgment  must, 
for  the  reasons  stated,  be  affirmed,  it  becomes  wholly 
unnecessary  for  us  to  pass  upon  the  sufficiency  of  the  answer 
filed  in  this  court  in  bar  of  the  appeal  in  the  present  action, 
and  we  therefore  decide  nothing  in  reference  to  such  answer. 

The  judgment  is  affirmed,  with  costs. 

Per  Curiam. — ^The  appellant  has  filed  a  petition  for  a 
rehearing  in  the  above  cases. 

It  is  insisted  that  the  court  directed  the  nunc  pro  tunc 
order  to  be  made  without  sufficient  evidence ;  that  it  comes 
here  with  no  presumption  in  favor  of  the  finding  of  the  court 
below;  and  that  we  are  to  examine  the  evidence  and  decide 
the  question  under  the  same  rules  of  evidence  as  if  it  was 
here  de  novo.  We  have  done  so,  and  are  of  the  opinion 
that  the  court  below  was  justified  in  making  the  order.  We 
do  not  consider  it  necessary  to  review  the  evidence  in  this 
opinion. 

It  is  also  insisted  that  the  nunc  pro  tunc  order,  when 
brought  here  by  certiorari^  is  not  to  be  treated  by  us  as  a 
part  of  the  record  in  the  proceedings  in  the  case ;  that  it  is 
simply  an  exhibit.  When  the  entry  was  made,  it  was  made  as  of 
the  time  when  the  proceedings  of  the  coui:t  actually  took  place, 
and  became  a  part  of  the  record  as  of  that  date,  the  same  as  if 
entered  then.  From  that  time  the  record  spoke  the  truth, 
and  correctly  recorded  the  proceedings  of  the  court.  The 
return  of  the  clerk  of  the  court  below  to  the  writ  of  certiorari 
supplied  an  entry  which  had  been  omitted  in  the  original 
transcript,  and  made  it  complete  as  it  then  existed. 

The  mistake  of  the  appellant  is  in  supposing  that  the 
return  of  the  clerk  to  the  writ  of  certiorari  included  addi- 
tional proceedings  in  the  case;  whereas  it  was  simply  what 
was  really  done,  but  which  the  clerk  had  failed  to  enter  of 
record.  By  the  return  of  the  clerk,  it  is  legitimately  before 
us,  and  we  must  regard  it  as  having  been  made  as  of  the 
time  when  the  proceedings  took  place,  and  as  if  the  entry 
had  been  made  at  that  time. 

The  petition  is  overruled* 
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KuiKUPATiVB  Wnx. — ^NnncupatiTe  wills  are  to  be  restricted  to  cases  fallini^ 
clearly  within  the  reason  of  the  statute. 

Same. — Soldier. — A  person  who  had  enrolled  himself  in  a  Tolnnteer  company^ 
raised  under  a  call  by  the  Governor  for  troops  in  1862,  but  had  not  been 
accepted  and  mustered  into  the  service,  could  not  make  a  nuncupative  will  aa 
a  soldier. 

Same. — Real  estate  cannot  be  devised  by  the  nuncupative  will  of  a  soldier. 

Constitutional  Law. — When  a  statute  has  been  held  unconstitutional  by  the 
Supreme  Court,  it  is  inoperative  while  such  decision  is  maintained ;  but  a  later 
decision  sustaining  such  statute  gives  it  vitality  from  the  time  of  its  enactment,, 
and  it  is  to  be  treated  as  having  been  constitutional  from  the  beginning. 

Same. — Descents. — The  Act  of  March  4th,  1853,  dividing  the  property  of  an 
intestate,  in  certain  cases,  between  his  parents  and  his  widow,  was  treated  as 
unconstitutional  under  the  ruling  in  Langtlon  v.  Applegate^  5  Ind.  327 ;  but 
the  case  of  The  Greencastle Southern  Turnpihe Co.s.  The  State,  ex  rei.  Maloi^ 
s8  Ind.  382,  established  its  constitutionality;  and  the  property  of  an  intes- 
tate who  died  between  March  4th,  1853,  and  the  repeal  of  said  statute  by  the 
act  of  March  9th,  1867,  descended  according  to  its  provisions,  and  a  right 
thereunder  might  be  asserted,  where  suit  was  brought  within  the  time  limited 
by  the  act  of  1867. 

■ 

From  the  Tippecanoe  Common  Pleas. 
7.  A.  Stein,  M.  yanes,  %  L.  MUler,  and  W.  C.  Wilson,  for 
appellants.  « 

H.  W.  Chase  and  y.  A.  Wilstach,  for  appellee. 

Downey,  J. — ^The  appellee  sued  the  appellants,  and  had 
judgment  in  her  favor.  The  questions  presented  relate  to 
the  sufficiency  of  the  complaint,  and  the  correctness  of  the 
ruling  of  the  court  in  refusing  to  grant  a  new  trial  on  the 
motion  of  the  appellants.  The  points  in  question  are  such 
that  it  is  not  necessary  to  set  out  the  pleadings,  or  to  state 
the  reasons  for  a  new  trial  at  length,  in  order  to  understand 
them. 

The  complaint  was  against  Lydia  Pierce,  the  widow  of 
James  M.  Pierce,  deceased,  and  Mark  Jones,  the  admin- 
istrator of  his  estate.  Sarah  Pierce,  the  appellee,  is  the 
mother  of  the  deceased.  The  deceased  died  intestate,  as 
alleged,  in  1862,  leaving  his  mother,  his  only  surviving  parent, 
and  said  Lydia,  his  widow,  but  leaving  no  issue  or  the 
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descendants  of  issue  surviving  him.  He  left  a  considerable 
estate,  real  and  personal,  which,  if  he  died  intestate,  was 
inherited  by  his  widow  and  his  mother.  The  widow  claimed 
to  be  the  owner  of  three-fourths  of  the  estate,  and  conceded 
that  the  mother  was  the  owner  of  the  other  one-fourth,  if 
the  deceased  died  intestate.  The  parties  had  united  in  con- 
veying certain  real  estate  which  they  thus  inherited,  and  the 
widow  had  received  three-fourths  and  the  mother  one-fourth 
of  the  proceeds.  The  widow  had  also,  as  was  alleged, 
received  and  retained' rents  of  real  estate,  and  large  amounts 
of  money  from  the  administrator,  while  he  had  failed  to  pay 
any  part  of  the  money  to  the  plaintiff.  The  plaintiff  claimed 
that  she  was  entitled  to  one-half  of  the  estate,  and  made  her 
demand  upon  the  administrator  that  he  pay  the  same  to  her, 
which  he  refused  to  do,  and  wholly  refused  to  recognize  her 
daim,  etc.  The  object  of  the  action  was  to  settle  the  respec- 
tive rights  of  the  parties  in  the  estate,  and  to  compel  an 
accounting  accordingly.  The  action  was  commenced  June 
6th,  1867. 

In  addition  to  a  denial  of  the  complaint,  the  defendants 
set  up  a  claim  to  the  whole  of  the  estate  in  favor  of  the 
widow  and  one  Antha  Kellogg,  who  had  been  raised  by  said 
Pierce,  although  not  adopted  according  to  law.  This  claim 
was  based  on  an  alleged  nuncupative  will  which  it  was  aver- 
red had  been  made  by  the  deceased,  when  a  soldier  of  the 
United  States  in  the  war  to  suppress  the  rebellion,  just  as  he 
was  upon  the  point  of  leaving  home  in  such  service,  and 
while  in  possession  of  the  property  set  forth  in  the  com- 
plaint ;  that  he  then  verbally  published  as  his  will,  in  case 
of  his  death  in  said  service,  that  all  his  property  should 
descend  to,  and  be  equally  divided  between,  said  defendant 
and  said  Antha  Kellogg ;  that  said  Pierce  immediately  there- 
after died  in  said  service,  while  a  soldier  as  aforesaid. 

It  may  be  considered,  first,  whether  the  alleged  nuncupa- 
tive will  is  valid  or  not ;  and,  second,  if  it  is  not  valid,  what 
are  the  legal  rights  pi  the  parties  in  the  estate  ? 
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The  evidence  relating  to  the  nuncupative  will  was  as  foU 
lows: 

William  B.  Brittingham  testified :  "  I  was  a  resident  of 
Lafayette  in  1862,  and  engaged  in  the  practice  of  medicine ; 
I  knew  the  deceased  from  1858  until  his  death,  and  was  his 
family  physician  from  1859,  and  was  otherwise  intimate  with 
liim  ;  he  came  to  my  office  to  read  his  newspapers  and  pri- 
vate papers  almost  daily,  for  six  or  eight  months  before  his 
<leath;  he  enlisted  on  the  21st  day  of  July,  1862,  as  nearly 
as  I  can  recollect  the  date  ;  at  all  events,  it  was  on  the  Mon- 
•day  the  company  left  Lafayette,  Indiana ;  this  was  G.  S. 
Orth's  company ;  he  told  me  he  had  enlisted,  and  I  saw  him 
start  away  in  the  ranks  afterward ;  he  came  to  my  office 
about  1 1  o'clock  on  the  Monday  morning  referred  to ;  he 
.stated  to  me  that  he  had  enlisted  and  was  going  to  the  front 
immediately,  and  wished  to  place  some  matters  in  my  hands 
to  look  after;  he  said  he  wished  me  to  say  to  his  wife  that 
he  wanted  Antha,  his  adopted  daughter,  now  Mrs.  Rldgely, 
to  have  the  half  of  his  property  ;  he  explained  himself  by 
saying  he  wanted  his  wife  and  Antha  to  have  all  his  property; 
it  belonged  to  them,  and  they  had  the  right  to  it ;  he  came 
to  me  as  an  old  friend,  not  knowing  that  he  would  ever  see 
them  again ;  wished  me  to  see  this  matter  executed,  and  to 
:go  and  tell  Mrs.  Pierce,  in  case  of  his  death  ;  he  said  that  he 
had  a  presentiment  that  he  would  never  come  back  alive  ; 
I  told  him  I  did  not  want  to  take  the  responsibility  of  it; 
that  he  had  better  make  this  in  writing ;  his  answer  was  this, 
that  the  property  belonged  to  them,  and  that  there  could  be 
no  trouble ;  also,  that  he  had  not  time  to  do  it ;  I  made  a 
minute  of  it  at  the  time  on  a  piece  of  paper ;  I  think  I  have 
never  looked  at  it  from  that  time  to  this ;  I  have  not  given 
liis  exact  words,  but  this  is  the  substance  of  it ;  he  also 
requested  me  to  look  after  his  wife,  and  advise  her  as  to  prop- 
erty, and  to  see  that  his  adopted  daughter  was  properly  pror 
tected ;  he  left  the  same  day  about  noon,  I  think  on  the  Indi- 
anapolis railroad,  in  G.  S.  Orth's  company,  to  go  to  the  front 
and  help  defend  Kentuclgr. 
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Samuel  A.  HufT  testified,  that  he  had  been  well 
acquainted  with  the  deceased ;  that  on  the  morning  of  Sun- 
day the  20th  day  of  July,  1862,  a  telegram  was  received  at 
Lafayette  from  Governor  Morton,  announcing  an  invasion 
oi  Indiana;  by  rebels  who  had  crossed  the  Ohio,  and  calling 
for  volunteers ;  this  telegram  produced  great  excitement  in 
Lafayette;  it  was  read  in  the  churches  during  morning  ser- 
vice, and  in  the  course  of  the  afternoon  a  public  meeting  was 
held  at  the  court-house,  at  which  two  companies  of  volun- 
teers were  organized,  one  commanded  by  the  witness,  and 
one  by  G.  S.  Orth ;  these  companies  left  the  next  morning 
about  seven  o'clock  for  Indianapolis,  and  the  witness  recol- 
lects being  in  the  same  car  with  the  deceased,  in  going 
tliither ;  the  two  companies  were  sworn  into  the  United 
States  service  the  same  day  at  Indianapolis,  and  at  once  pro- 
ceeded to  the  Ohio  river  by  railroad.  He  was  informed  sub- 
sequently that  on  Tuesday,  the  day  after  they  left  Indian- 
^apolis,  the  deceased  was  accidentally  drowned  in  the  Ohio 
river,  having  missed  the  gangway  in  going  on  or  off  the 
boat,  which  was  being  used  by  the  company ;  he  belonged  to 
Captain  Orth's  company.  The  excitement  in  Lafayette  con- 
nected with  the  organization  of  these  companies  lasted 
throughout  the  entire  Sunday,  and  up  to  the  time  of  depart- 
ure next  morning ;  a  large  multitude  accompanied  the  vol- 
unteers to  the  cars  as  they  left. 

Mark  Jones  testified  that  he  knew  the  deceased  during 
his  lifetime,  and  that  he  remembers  meeting  him  on  the 
morning  of  the  21st  of  July,  1862,  about  half  past  seven 
o'clock,  on  Main  street  in  Lafayette,  and  that  deceased  then 
told  him  he  had  enlisted  in  Captain  Orth's  company,  and 
was  then  on  his  way  to  the  cars  to  go  with  his  company  to 
Indianapolis. 

The  sections  of  the  statute  bearing  on  the  question  are 
sec.  20,  p.  555,  and  sec.  21,  p.  556,  2  G.  &  H.  They  read 
as  follows : 

''Sec  20.  No  nuncupative  will  shall  be  valid  when  more 
than  the  value  of  one  hundred  dollars  is  bequeathed,  nor 
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unless  it  be  made  in  the  last  sickness  of  the  testator,  and  the 
subject  thereof  is  reduced  to  writing  within  fifteen  days  after 
it  shall  have  been  declared  and  proved  by  two  competent 
witnesses,  who  shall  have  heard  the  testator  in  effect  request 
some  of  those  present  to  bear  witness  thereto,  and  no  such 
nuncupative  will  shall  be  proved  after  six  months  from  the 
death  of  the  testator,  nor  until  his  widow  and  heirs  shall 
have  reasonable  notice  of  the  time  and  place  of  proving  the 
same. 

"Sec.  21.  Nothing  contained  in  this  article  shall  prevent, 
any  soldier,  in  actual  military  service,  nor  any  mariner,  at  sea^ 
from  disposing  of  his  personal  estate,  in  his  actual  posses^ 
sion,  and  his  wages,  by  a  nuncupative  will." 

The  language  of  both  of  these  sections  evinces  an  inten* 
tion  on  the  part  of  the  legislature  to  restrict  nuncupative- 
wills  to  cases  falling  clearly  within  the  reasons  of  the 
statute.  Under  section  20,  property  bequests  cannot 
exceed  one  hundred  dollars  in  value.  The  will  must  be- 
made  in  the  last  sickness  of  the  testator.  It  must  be  reduced 
to  writing  within  fifteen  days  after  it  shall  have  been  declared, 
and  must  be  proved  by  two  competent  witnesses,  who  must 
have  heard  the  testator,  in  effect,  request  some  of  those  pres* 
ent  to  bear  witness  thereto.  It  cannot  be  proved  after  six 
months  from  the  death  of  the  testator,  nor  until  his  widow 
and  heirs  have  had  reasonable  notice  of  the  time  and  place 
of  proving  the  same. 

Counsel  for  appellant  concede  that  under  section  2K> 
the  will  cannot  be  upheld,  but  claim  that  it  is  valid  as  a  sol* 
dier's  will  under  section  21. 

Two  classes  of  persons  are  authorized  to  make  a  nuncu- 
pative will  by  section  21 ;  soldiers,  in  actual  military^ 
service,  and  mariners,  at  sea.  These  persons  may  dis- 
pose of  their  personal  estate,  in  their  actual  possession,  and 
their  wages,  by  nuncupation.  Was  the  deceased  in  this  case 
in  actual  military  service  ?  In  VanDeuzer  v.  The  Estate  ef 
Gordon^  39  Vt  ill,  the  soldier  in  September,  1862,  enlisted 
and  joined  his  company  and  regiment  in  camp  at  Worcester^ 
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Mass.,  was  then  mustered  in,  and  soon  after,  while  still  there, 
wrote  and  signed  an  instrument  which  was  defectively  exe- 
cuted as  a  will,  but  intending  the  same  to  be  his  last  will 
and  testament,  provided  he  died  during  his  term  of  enlist- 
ment.     Before  the  expiration  of  his  term,  he  died   with- 
out  having    been   discharged    or   mustered   out.     It    was 
held,   that  the    soldier  was    not   in   actual,  military    ser- 
vice, and  that  the  will  was  not  valid  as  a  soldier's  will.  Wil- 
son, J.,  in  delivering  the  opinion,  said:  "The  term  service, 
in  its  general  sense,  embraces  all  the  details  of  the  military 
art*      In  this  sense  of  the  term  Gordon   was  in  military 
service  at  the  time  he  wrote  and  signed  the' instrument.  He 
was  subject  to  all  the  laws  and  regulations  for  the  govern- 
ment of  a  soldier  who  had  enlisted  for  the  purpose  of  join- 
ing a  certain  company  and  regiment.     He  was  in  camp  under 
instruction  in  military  drill  and  discipline,  and  performing 
such  other  service  as  might  be  required  of  a  soldier  before 
his  company  and  regiment  were  accepted  and  mustered  into 
the  principal  service  for  which  they  were  to  be  organized. 
The  term  service,  in  its  restricted  sense,  is  the  exercise  of 
military  functions  in  the  enemy's  country  in  the  time  of  war, 
or  the  exercise  of  military  functions  in  the  soldier's  own 
state  or  country  in  case  of  insurrection  or  invasion,  and  in 
this  sense  the  words  of  the  statute,  '  actual  military  ser- 
vice,'  should  be  understood.     The  exception  of  the  statute,. 
in  respect  to  soldiers'  wills,  is  founded  upon  the  necessity 
of  the  case.     It  is  limited  to  cases  where  from  the  actual  or 
supposed  situation  of  the  soldier  he  is  exposed  to  the  perils 
incident  to  actual  warfare.     It  is  clear  that  such  was  not 
the  situation  of  Gordon  at  the  time  he  made  the  instrument, 
and  that  he  was  not  in  condition  while  at  Worcester  to  make 
the  soldier's  will."     In  the  case  cited,  Gordon  had  been  regu- 
larly mustered  into  the  military  service  of  the  United  States, 
while  in  the  case  under  consideration  the  deceased  had  not 
been  so  mustered.  Judge  Huff  testifies  that  he  was  sworn  into- 
the  service  of  the  United  States  after  reaching  Indianapolis^ 
on  the  day  after  the  supposed  nuncupative  will  was  made» 
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In  Leathers  v.  Greenacre^  53  Me.  561^  the  facts  were,  that 
Leathers  enlisted  in  the  First  Maine  Regiment  of  Cavalry,  and 
was  mustered  into  the  service  of  the  United  States  in  August, 
1862,  and  continued  in  the  service  until  his  death,  which 
took  place  at  Richmond,  where  he  was  held  a  prisoner  by 
the  rebels,  March  i6th,  1864.  A  few  days  after  his  enlist- 
ment, and  before  he  left  the  State  of  Maine,  he  entrusted  to 
the  defendant  two  promissory  notes,  payable  to  himself,  with 
written  directions  to  collect  them  and  let  any  one  of  his 
friends  who  needed  them  most  have  the  proceeds,  in  case  he 
gave  no  further  directions.  Afterward,  when  he  was  at  Staf- 
ford Court-House,  in  Virginia,  on  the  6th  of  March,  1863,  he 
wrote  a  letter  to  the  party  with  whom  he  had  left  the  notes, 
making  a  different  disposition  of  them  or  their  proceeds.  In 
deciding  the  case,  the  court  say :  "  Doubtless  if  Leathers 
had  written  this  letter  after  he  had  been  mustered  into  the 
service  of  the  United  States,  but  while  he  remained  in  bar- 
racks at  Augusta,  or  while  thus  quartered  at  any  permanent 
military  depot  or  station  in  one  of  the  loyal  states  not 
exposed  to  the  incursions  of  the  enemy,  before  he  had  crossed 
over  into  Virginia  with  his  regiment  to  take  part  in  the 
hostilities  existing  there,  and  before  he  had  begun  to  move 
under  military  orders  against  the  foe,  we  should  feel  bound 
to  say  that  this  was  no  valid  will  and  that  it  is  not  entitled 
to  probate  as  such. 

"  But  having  marched  into  the  enemy's  country,  from  which 
he  never  returned,  being  encamped  among  a  hostile  popula* 
tion,  and  acting  in  conjunction  with  soldiers  who  were  con- 
fronted by  the  rebel  army,  although  he  was  in  winter  quar- 
ters, and  not  at  the  time  of  writing  occupied  with  any  pres- 
ent movement  of  the  troops,  but  was  apparently  on  some 
:service  detached  from  his  own  regiment,  we  cannot  say  that 
he  was  not  a  soldier  in  actual  service,  engaged  in  the  great 
expedition  which  cost  so  many  lives,  but  which  after  long 
delays  resulted  in  re-establishing  the  authority  of  the  gov- 
ernment over  the  revolted  states.  The  term  expedition  is 
not  to  be  confined  to  that  movement  of  the  troops  which 
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immediately  precedes  the  actual  conflict  and  shock  of  battle." 
See,  also,  Gould  v.  SaffortTs  Estate^  39  Vt.  498. 

In  I  Redfield  on  Wills,  190,  it  is  said :  "  The  privilege 
extended  to  soldiers  being  limited  to  such  as  are  '  in  actual 
military  service/  questions  have  sometimes  arisen  as  to  what 
is  implied  by  these  terms.  The  rule  of  the  English  ecclesi- 
astical courts  is,  that  it  was  intended  to  include  only  such  as 
are  on  an  expedition,  or,  in  the  language  of  the  Roman  law, 
*in  expediiione'  Hence  it  has  been  there  decided,  that  the 
will  of  a  soldier  quartered  in  barracks^  either  at  home,  or  in 
the  Colonies,  is  not  within  the  concession.  And  the  same 
rule  was  applied  to  an  officer,  while  in  command  of  one  of 
the  divisions  of  the  army  in  the  East  Indies,  and  who  died 
whilst  on  a  tour  of  inspection  of  the  troops." 

Counsel  for  appellant  refer  to  the  case  of  In  the  Goods  of 
George  Thome,  1 1  Jur.,  n.  s.  569,  as  an  authority  in  point 
in  favor  of  the  allowance  of  the  will  in  this  case.  Thome 
was  a  captain  in  the  regular  army,  in  the  4th  West  India 
Regiment  of  Infantry,  and  by  order  of  the  military  authori- 
ties proceeded  with  his  regiment  to  the  Gold  Coast,  Africa,, 
to  join  an  expedition  intended  to  march  into  the  interior 
against  the  king  of  Ashantee;  before  ^e  expedition  had 
actually  started  from  the  British  settlement,  he  wrote  a  tes- 
tamentary paper,  but  did  not  execute  it  in  the  presence  of 
two  witnesses.  It  was  held,  that  the  testator  was  at  the  time 
on  actual  military  service,  and  that  the  paper  must  be  admit- 
ted to  probate.  This  case  is  clearly  distinguishable  from 
that  which  we  are  considering.  There  the  deceased  was  aa 
officer  in  the  regular  army,  had  been  and  was  in  regular 
military  service,  and  was  about  to  engage  in  an  expeditioa 
against  the  enemy.  Here  the  deceased  was  not  in  the  mili- 
tary service  of  the  United  States.  He  had  not  taken  any 
steps  which  made  him  a  soldier  in  any  proper  sense  of  the 
word.  Had  he  refused  to  be  sworn  on  arriving  at  Indian- 
apolis, he  could  not  have  been  considered  bound  by  anything 
which  he  had  done,  nor  compelled  to  be  sworn  or  to  enter 
into  actual  military  service.    We  are  of  the  opinion,  then^ 
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that  he  was  not  only  not  in  actual  military  service,  but  that 
he  was  not  even  a  soldier  while  yet  at  Lafayette,  within  the 
meaning  of  the  statute  in  question. 

A  portion  of  the  estate  of  Pierce  was  real-  estate.  By  the 
section  of  the  statute  in  question,  only  personal  property  can 
pass  by  a  soldier's  will.  See,  also,  Palmer  v.  Palmer,  2 
Dana,  390 ;  McLeod  v.  Dell,  9  Fla.  45 1 ;  Smitlideal  v.  Smith, 
64  N.  C.  52. 

A  question  not  discussed  arises,  and  that  is,  whether,  if 
this  alleged  nuncupative  will  had  been  made  under  such  cir- 
cumstances that  it  might  have  been  admitted  to  probate,  it 
must  not,  like  any  other  will,  have  been  admitted  to  probate 
in  the  proper  court  before  it  could  be  pleaded  or  used  in 
evidence  as  a  will. 

And  again,  it  is  only  the  personal  estate,  in  actual  posses- 
sion of  the  soldier,  which  he  can  dispose  of  by  nuncupation. 
The  personal  estate  which  it  is  claimed  the  deceased 
bequeathed  in  this  case  consisted  of  goods,  wares,  merchan- 
<llse,  moneys,  notes,  accounts,  and  other  choses  in  action. 
Although  these  were,  in  one  sense,  in  the  possession  of  the 
deceased  at  the  time,  it  may  be  a  question  whether  they 
were  in  his  ''  actual  possession,"  within  the  meaning  of  the 
statute.     We  need  decide  nothing  on  this  point,  however. 

The  next  point  is,  what  are  the  legal  rights  of  the  parties 
in  the  estate?    The  question  here  may  be  stated  as  follows: 

By  section  25  of  the  statute  of  descents  of  1852,  i  G.  & 
H.  296,  three-fourths  of  the  property  in  this  case  would  have 
descended  to  the  widow.  But  by  an  act  approved  March  4th, 
1853,  Acts  1853,  p.  56,  sec.  3,  the  above  section  25  is  so 
amended  as  to  divide  the  estate  equally  between  the  widow 
and  mother.  Until  the  spring  of  1867,  it  was  believed 
among  the  profession  that  the  amendment  of  1853  was 
unconstitutional,  because  it  failed  to  recite  the  section 
amended.  The  administrator,  Jones,  conducted  his  distribu- 
tion of  the  estate  accordingly  under  the  act  of  1852.  On 
the  9th  of  March,  1867,  the  act  ''  for  the  repeal  of  statutes 
not  in  conformity  with  the  ruling  of  the  Supreme  Court  in  the 
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case  of  Langdan  v.  ApplegatezxiA  others,  and  limiting  actions 
arising  out  of  the  same,"  etc.,  was  approved  and  became  a 
law.  3  Ind.  Stat.  573.  It  was  followed  in  the  ensuing 
November  by  the  decision  of  this  court  in  the  case  of  The 
GreencastU  Sauthim  Turnpike  Co.  v.  The  State,  ex  reL  Malot, 
28  Ind.  382,  establishing  the  constitutionality  of  the  above 
act  of  1853.  Before  the  three  months'  limitation  provided 
by  the  act  of  1867  expired,  suit  was  brought  in  the  present 
case  by  the  appellee  to  recover  her  full  half  interest  in  the 
estate  of  her  deceased  son. 

The  point  made  by  counsel  is,  ''that  when  the  decision  in 
Langdon  v.  Applegate,  5  Ind.  327,  declared  the  unconstitu- 
tionality of  the  act  of  1853,  ^^^  ^^^^  ^^  ^^^^  form,  the  same 
stood  abolished,  and  private  rights  obtained  their  status,  and 
became  vested  as  if  such  unconstitutional  and  void  acts  had 
never  been  passed." 

It  is  understood  that  the  reason  for  the  passage  of  the  act 
of  March  9th,  1867.  was,  that  the  judges  of  the  court  then  on 
the  bench  had  come  to  the  conclusion  that  the  ruling  of  the 
court  in  Langdon  v.  Applegate  was  wrong,  and  that  by  the 
enactment  of  that  law  much  of  the  mischief  which  would 
result  from  overruling  that  case,  and  those  which  had  fol- 
lowed it,  would  be  prevented.  The  consequence  of  the  over- 
ruling of  these  cases  was,  that  the  statutes  which,  according 
to  the  rulings  therein,  would  have  been  held  unconstitu- 
tional, were  valid,  not  from  the  time  of  overruling  those 
cases,  but  from  the  time  of  their  enactment  until  they  were 
repealed.  It  was  not  the  overruling  of  those  cases  which 
gave  validity  to  the  statutes ;  but  the  cases  having  been 
overruled,  the  statutes  must  be  regarded  as  having  all  the 
time  been  the  law  of  the  State.  This  court  has  no  power  to 
repeal  or  "  abolish  "  statutes.  If  it  shall  hold  an  act  of  the 
legislature  unconstitutional,  while  its  decision  remains,  the 
act  must  be  regarded  as  invalid.  But  if  it  shall  afterward 
come  to  the  conclusion  that  its  former  ruling  was  erroneous, 
and  overrule  it,  the  statute  must  be  regarded  for  all  purposes 
as  having  been  constitutional  and  in  force  from  the  begin- 
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ning«  and  the  rights  of  parties  must  be  determined  accord- 
ingly. The  act  of  March  4th,  1853,  having  been  valid,  and 
the  deceased  having  died  while  it  was  in  force,  his  estate 
must,  according  to  its  terms,  be  divided  equally  between  his 
widow  and  his  mother.  It  will  be  understood,  we  presume, 
that  we  decide  the  case  upon  its  own  facts.  The  parties 
claiming  the  estate  each  assert  a  claim  by  virtue  of  the  stat- 
ute of  descents.  We  decide  nothing  as  to  what  would  be 
the  rule,  had  the  parties  to  whom  the  estate  descended  con* 
veyed  the  same  before  the  case  of  Langdan  v.  ApplegaU  was^^ 
overruled,  and  had  the  purchaser  been  the  party  assert- 
ing a  claim. 
The  judgm.ent  is  affirmed,  with  costs. 


Thb  Board  op  Commissioners  of  Clay  County  bt  al.  v.- 

Marrlb  et  al. 

Injunction. — MotUm  to  Dissotoe  Ten^ormy  InjmuHoH.-^Harmliss  Error, — 
The  ovemling  of  a  motion  to  dissolve  a  tempoxaiy  injunctioii,  where  no 
a|ypeal  is  taken  finom  the  order  ovecmling  sach  motion,  even  if  enor,  becomes 
harmless  and  presents  no  question  for  determination,  after  the  cause  has  been 
tried  and  a  perpetual  injunction  granted. 

Same. — Omplamt, — Veryieatum, — No  verification  of  a  complaint  is  required 
to  enable  a  court  to  grant  a  perpetual  injunction  on  the  final  hearing  of  the 
cause. 

CoNSTmrnoNAL  Law. — Hetocation  of  CoutUy-Seat. — Section  i  of  the  amend- 
atory act  in  reference  to  the  relocation  of  county-seats  (3  Ind.  Stat.  171)  is 
constitutional. 

Savr.— Title  of  Statute.-^Vnast  die  title  of  a  statute  recited  that  it  was  to 
amend  section  i  of  a  certain  act,  and  also  section  i  of  an  act  amendatory  of 
said  former  act,  a  reference  in  the  body  of  said  statute  to  "  section  i  of  the 
above  recited  act"  was  held  to  mean  section  i  of  said  amendatory  act,  and  not 
section  i  of  said  amended  act,  which,  having  been  once  amended,  was  no 
longer  in  existence,  and  therefore  was  not  subject  to  amendment. 

Injunction. — Right  of  Tax^Payers  to  Enjoin, — ^Any  tax-payer  of  the  county 
may  maintain  an  action  to  enjoin  the  county  commissioners  from  doing  illegal 
acts,  and  transcending  their  lawf  nl  powers,  when  the  effect  would  be  to  impose : 
upon  such  tax-payer  an  unlawful  tax,  or  to  increase  his  burden  by  taxation* 
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Jurisdiction. — Superior  and  Inferior  Courts. — Intendment, — Nothing  shall 
he  intended  to  be  out  of  the  jurisdiction  of  a  superior  court  but  that  which, 
specially  appears  to  be  so ;  and  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court  but  that  which  is  so  expressly  alleged. 

Same. — Decision  of  Inferior  Court  on  yurisdictional  Fact. — Conclusive. — 
When  the  jurisdiction  of  an  inferior  court  depends  upon  a  fact  which  such  court 
is  required  to  ascertain  and  settle  by  its  decision,  such  decision  is  conclusive^ 

Statute  Construed. — Relocation  of  CountyrSeat. — Petition  for  Relocation. 
The  act  of  February  24thy  1869, 3  Ind.  Stat  171,  in  reference  to  the  reloca- 
tion of  county-seats,  does  not  require  that  it  shall  be  stated  in  the  petition  that 
the  requisite  number  of  voters  have  signed  it;  but  it  must  contain  the  requi- 
site number,  and  the  deed  must  be  executed,  conveying  a  good  title  to  two- 
sites  for  a  court-house  and  jail,  and  the  two  hundred  and  fiAy  dollars  must  be 
paid,  before  the  order  for  relocation  can  be  made  or  the  new  county  build* 
ings  erected. 

Same. — Board  of  Commissioners. — yurisdietion. — ^The  board  of  commission- 
OS  cannot  decide  upon  the  petition,  or  the  number  of  legal  voters  petitioning,, 
mtil  it  is  presented,  or  upon  the  title  to  the  land  until  the  conveyance  has  beeni 
executed  and  delivered  or  offered,  or  whether  the  petitioners  have  deposited  thft 
xequbite  sum  of  money,  until  it  has  been  paid  or  offered  to  the  board.  When, 
these  things  have  been  done,  the  board  must  ascertain  and  determine  these 
questions,  and  the  right  to  hear  and  determine  these  questions  is  jurisdiction.. 

Same. — Legal  Presumptions. — The  board  of  conmiissioners  having  acquired 
jurisdiction  to  hear  and  determine  the  matter  of  the  petition  and  all  questions 
arising  under  it,  the  Supreme  Court  must  presume  in  favor  of  the  r^;ularity 
of  the  proceedings,  and  that  whatever  was  done  in  deciding  questions  arising 
in  the  case,  and  in  acting  upon  them,  was  done  regularly  and  upon  due  proof,, 
unless  the  contrary  appears  in  the  record. 

Jurisdictional  Facts. — ^The  facts  which  must  be  shown  to  exist  before  a  mat- 
ter can  be  within  the  jurisdiotion  of  an  inferior  court,  and  which  can  be  inquired 
into  collaterally,  are  such  that  in  the  absence  of  them  the  court  cannot  right- 
fully hear  and  determine  any  question  touching  the  matter  in  controversy. 

Same. — ^Whenever  it  is  admitted,  either  in  the  pleadings  or  otherwise,  or  shown  by 
proof,  that  such  facts  did  exist,  that  the  proper  steps  had  been  taken,  such  as. 
the  6]ing  of  an  affidavit,  petition,  or  other  papers,  authorizing  the  court  to  act, 
to  make  an  investigation  and  decision,  then  the  jurisdictional  facts  exist. 

Jurisdiction. — Inferior  Court. — Presumption. — When  the  jurisdiction  of  infe- 
rior courts  is  once  established,  then  all  presumptions  and  intendments  in  favor 
of  their  proceedings  and  decisions  apply  to  them  as  well  as  to  courts  of 
general  jurisdiction. 
Injunction. — The  fact  that  no  appeal  lies  from  a  decision  affords  no  ground 
for  an  injunction  to  restrain  action  under  the  judgment,  or  for  setting  it  aside. 
Same. — ^When  the  board  of  conmiissioners  have  made  an  order  relocating  the 
county-seat,-  under  the  statute,  they  cannot  be  enjoined  from  letting  a  contract  for 
the  construction  of  new  county  buildings,  on  the  ground  that  the  architect  ha» 
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not  made  a  plan  and  estimates  for  a  jail,  and  that  none  ore  on  file  in  the  auditoc^ 
office,  or  that  the  plan  for  the  court-house  is  imperfect,  and  that  the  estimated 
cost  of  the  same  is  more  than  fiAeen  thousand  dollars. 

From  the  Clay  Circuit  Court. 

G,  A.  Knight,  S.  W,  Curtis,  2LnA%M.  ComftonfiotZ'pptWsxits. 
IV.  W.  Carter  and  5.  D.  Coffey,  for  appellees. 

OsBORN,  J. — ^This  was  an  action  brought  by  the  appellees 
against  the  appellants,  the  object  of  which  was  to  prevent 
the  relocation  of  the  county-seat  of  Clay  county,  and  to 
"enjoin  the  board  of  commissioners  from  letting  a  contract  for 
the  erection  of  a  court-house  and  jail  at  the  proposed  new 
county-seat.  The  complaint  was  in  two  paragraphs.  The 
plaintiffs  annexed  an  affidavit  to  the  complaint  that  the  alle- 
gations therein  were  true  as  they  verily  believed. 

A  temporary  injunction  was  granted,  as  prayed  for.  After- 
ward the  appellants  moved  the  court  to  dissolve  the  injunc- 
tion. Amongst  the  reasons  stated  for  the  motion  was  one, 
that  the  complaint  was  not  sufficiently  verified,  and  that  the 
affidavit  attached  to  the  complaint  was  insufficient  and  not 
positive  in  form.  They  also  filed  separate  demurrers  to  each 
paragraph  of  the  complaint,  on  the  ground  that  neither  par- 
agraph contained  facts  sufficient  to  constitute  a  cause  of 
action;  and,  second,  that  the  court  had  no  jurisdiction  of  the 
subject  of  the  action.  The  plaintiflTs  then  by  leave  of  the 
court,  and  over  the  objections  and  exceptions  of  the  defend- 
ants, filed  a  new.  affidavit,  in  which  it  was  stated  positively 
that  the  allegations  in  the  complaint  were  true.  The  motion 
to  dissolve  the  injunction,  and  the  demurrers  to  the  com- 
plaint, were  then  overruled  to  which  rulings  the  appellants 
excepted. 

An  answer  of  two  paragraphs  was  filed  to  the  whole  com- 
plaint. A  demurrer  to  the  second  parag^ph  of  the  answer 
for  want  of  sufficient  facts  to  constitute  a  defence  to  the  action 
was  sustained,  and  an  exception  taken. 

The  first  paragraph  was  a  general  denial.  The  cause  was 
tried  by  the  court,  who  found  that  each  and  eytry  all^^tion 
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of  the  complaint  was  true,  and  that  the  plaintifis  were  end- 
tied  to  the  relief  asked  for,  and,  over  a  motion  for  a  new 
trial,  rendered  a  judgment  perpetually  enjoining  the  defend- 
ants, and  each  of  them,  and  the  Board  of  Commissioners  of 
Clay  County  and  their  successors,  from  takin^^  any  further 
steps  looking  toward  the  relocation  pf  the  county-seat  as 
proposed  by  the  board,  and  from  letting  or  proceeding  to  let 
or  make  any  contract  for  the  building  of  a  new  court-house 
or  jail  upon  the  sites  proposed,  and  for  costs  against  the 
board  of  commissioners. 

Seven  errors  are  assigned.  The  first  and  third  relate  to 
the  action  of  the  court  in  allowing  the  appellees  to  file  an 
4idditional  affidavit  in  support  of  the  complaint,  and  in  over- 
ruling the  motion  to  dissolve  the  temporary  injunction. 

The  second  is,  that  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint. 

The  fourth  is,  that  it  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer ;  the  fifth,  that  it  erred 
in  overruling  the  motion  for  a  new  trial ;  the  sixth,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  the  seventh,  that  the  circuit  court  had  no  juris- 
<]iclion  over  the  subject  of  the  action. 

If  an  appeal  had  been  taken  from  the  order  overruling  the 
the  motion  to  dissolve  the  injunction,  the  ruling  of  the  court 
in  allowing  the  additional  affidavit  to  be  filed,  and  overrul- 
ing the  motion  to  dissolve  the  injunction,  would  have  been 
before  us  for  review.  2  G.  &  H.  277,  sec.  576.  But  where 
^n  appeal  is  not  taken  until  after  final  trial  and  judgment  for 
the  plaintiff,  and  a  perpetual  injunction  is  granted,  the  error^ 
if  any,  in  refusing  to  dissolve  a  temporary  injunction  becomes 
harmless  and  presents  no  question  for  the  determination  of 
this  court.  It  would  be  idle  to  reverse  the  order  overruling 
a  motion  to  dissolve  a  temporary  injunction,  after  a  trial  of 
the  action  and  decree  for  a  perpetual  injunction  in  the  case. 

No  verification  of  the  complaint  was  required  to  enable 
the  court  to  grant  a  perpetual  injunction  on  final  hearing  of 
the  cause.   The  Sand  Creek  Tumfike  Co.  v.  Robbins^  41  Ind.  79. 
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The  fifth  error  raises  no  question.  The  causes  for  a  new 
trial,  as  stated  in  the  motion,  all  relate  to  the  action  of  the 
court  in  overruling  the  motion  to  dissolve  the  temporary 
injunction  and  in  overruling  demurrers  to  the  complaint  and 
sustaining  a  demurrer  to  the  second  paragraph  of  the 
answer.  The  sixth  and  seventh  present  no  question  not 
involved  in  the  second. 

The  action  was  brought  by  nine  persons  against  the  Board, 
of  Commissioners  of  Clay  County  and  the  three  members 
composing  the  board.'  In  the  first  paragragh,  it  is  alleged^ 
that  the  plaintifis  are  bona  fide  residents,  citizens,  voters,  and! 
tax-payers  of  the  county;  that  John  G.  Ackelmire  and* 
others  presented  a  pretended  petition  to  the  board  of 
commissioners,  asking  the  relocation  of  the  county-seat: 
of  the  county  to  a  place  and  site  therein  set  forth ;  the 
presentation  and  depositing  of  a  deed  with  the  board,  which- 
purported  to  convey  to  the  county,  with  covenants  of  war- 
ranty, two  parcels  of  land,  one  as  a  site  for  the  court-house^ 
the  other  for  a  county  jail,  corresponding  with  the  descrip- 
tion of  the  two  sites  in  the  petition.  It  is  also  averred  that 
the  grantors  had  no  title  to  the  land  described  in  the  deeds,, 
and  the  county  has  none ;  that  notwithstanding  the  defective- 
title  to  the  land,  the  commissioners,  at  the  regular  Septem- 
ber session  of  the  board,  pretended  to  entertain  and  hear  the- 
petition,  and  receive  as  valid  the  pretended  conves^ance, 
without  right  and  without  jurisdiction,  and  made  an  order  oF 
record,  appointing  an  architect  to  make  out  plans,  specifica- 
tions, and  estimates  for  a  court-house  and  jail ;  and  that  the 
board  made  other  orders,  looking  toward  the  removal  of  the 
county-seat  from  its  present  location  to  the  site  specified  in 
the  petition,  a  distance  of  fourteen  miles.  Copies  of  the  peti- 
tion and  all  the  orders  and  proceedings  of  the  board  were 
filed  and  made  parts  of  the  complaint  It  is  then  averred 
that  the  board  failed  and  refused  to  require  an  abstract  of 
title  to  the  land  conveyed,  and  failed  and  refused  to  examine 
and  investigate  the  title  to  the  land  or  hear  proo&  showing^ 
that  the  title  was  defective. 
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In  the  second  paragraph,  the  same  averments  are  made  as 
to  the  presentation  of  the  petition  and  the  deed.  It  is  also 
•alleged  that  the  petitioners  gave  to  the  board  two  hundred 
and  fifty  dollars  in  money  to  pay  an  architect;  that  the 
board  made  an  order  relocating  the  county-seat,  as  prayed  for 
in  the  petition,  appointed  an  architect  to  make  plans  for  the 
•court-house,  and  passed  an  order,  and  took  other  steps  for 
finally  relocating  the  county  buildings  according  to  the 
pra3rer  of  the  petitioners,  and  the  erection  of  the  court-house 
and  jail,  and  the  removal  of  the  public  records  and  archives 
•of  the  county  to  such  new  county-seat  Copies  of  the  peti* 
tion  and  all  the  orders,  notices,  and  proceedings  of  the  board 
are  filed  with  and  made  parts  of  the  paragraph.  It  is  fur- 
ther averred  that  the  board  failed  and  refused  to  investigate 
the  title  to  the  real  estate  conveyed  for  the  sites  for  a  court- 
house and  jail  and  failed  and  refused  to  count  the  number  of 
petitioners  for  the  relocation,  and  that  the  number  thereof,  at 
the  time  of  making  the  several  orders  of  the  board,  was  by 
the  board  wholly  unknown ;  that  the  county  commissioners 
liad  no  jurisdiction  to  pass  any  of  the  orders,  because  there 
was  not,  and  the  board  did  not  find  that  fifty- five  per  cent  of 
the  legal  voters  of  the  county  had  signed  the  petition ;  that 
the  board  did  not  find  how  many  votes  had  been  cast  for  can- 
•didates  for  Congress  at  the  last  preceding  election,  or  the 
number  of  legal  voters  that  it  was  necessary  should  petition 
for  the  relocation,  or  any  other  facts  necessary  to  enable 
them  to  pass  any  of  the  orders,  or  do  any  of  the  acts 
touching  the  removal,  and  that  the  record  of  the  pro- 
ceedings of  the  board  does  not  show  any  such  finding. 
The  defect  in  the  title  to  the  real  estate  described  in  the 
deeds  is  specifically  pointed  out.  It  is  alleged  that  the  esti- 
mate of  the  cost  of  the  court-house,  as  made  by  the  archi- 
tect selected  by  the  board,  was  at  least  twenty  thousand  dol- 
lars, and  that  the  petitioners  forthe  change  had  not  requested 
the  erection  of  buildings  to  cost  more  than  fifteen  thousand; 
'4Uid  that  the  plan  and  specifications  ^adopted  for  the  court* 
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house  are  so  imperfect  as  not  to  be  understood.  In  both 
paragraphs,  it  is  alleged  that  the  county  commissioners  will 
make  the  relocation  and  cause  the  construction  of  the  court- 
house and  jail,  and  the  removal  of  the  public  records,  etc., 
greatly  to  the  damage  of  the  plaintiflfs,  if  they  are  not 
restrained  by  injunction.  Prayer  for  an  injunction  in  the 
usual  form. 

We  do  not  consider  it  necessary  to  set  out  the  averments 
in  the  second  paragraph  of  the  answer,  because  in  our  opin* 
ion  all  the  facts  alleged  in  it  were  admissible  in  evidence  under 
the  general  denial.  The  only  questions  before  us  are  those 
arising  under  the  second  assignment  of  error,  in  overruling 
the  demurrer  to  the  complaint. 

It  is  insisted  by  the  appellees  that  the  first  section  of  the 
act  of  February  24th,  1869,  3  Ind.  Stat.  171,  is  unconstitu- 
tional ;  that  all  the  proceedings  for  the  relocation  of  the 
county-seat  ivere  predicated  upon,  and  taken  under,  that  sec- 
tion, and  that  consequently  they  are  all  void. 

The  original  act  authorizing  the  relocation  of  county- 
seatswas  approved  March  2d,  1855.  i  G.  &  H.  194.  The  first 
and  second  sections  of  that  act  were  amended  by  an  act 
approved  December  18th,  1865.  Acts  of  Special  Session 
1865,  p.  194.  The  second  section  of  the  act  may  be  found 
in  3  Ind.  Stat  170.  On  the  24th  of  February,  1869,  an  act 
was  approved,  entitled  "an  act  to  amend  sections  i  and 
3''  of  the  act  of  March  2d,  1855,  ^^^  "  section  i"  of  tlie  act 
of  December  i8th,  1865.  By  the  original^ section  i,  as  well 
as  by  the  amendment  to  it  by  the  act  of  1865,  two-thirds  of 
the  legal  voters  of  the  county  were  required  to  petition  for 
the  relocation  of  the  county-seat  before  the  board  of  count/ 
commissioners  could  make  the  removal.  By  section  i  of  the 
act  of  1869,  ooly  fifty-five  percent,  of  the  legal  voters  were 
required. 

The  objection  to  the  last  named  act  is,  that  the  title*is  to 
amend  a  section  which  bad  been  already  amended,  and  no 
longer  in  existence,  as  well  as  one  in  force,  whilst  in  the  bod/ 
of  the  act,  the  language  is  in  the  singular  number,  ''that 
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section  i  of  the  above  entitled  act  be  and  the  same  is 
hereby  amended,"  etc.,  and  that  the  words  ''above  enti* 
tied  act"  refer  to  the  act  of  1855  and  none  other. 

Section  i  of  the  act  of  1855  was  amended  by  section  I 
of  the  act  of  1865,  and  was  no  longer  the  subject  of  an 
amendment,  and  the  apparent  attempt  to  include  it  in  the 
act  of  1869,  by  mentioning  it  in  the  title,  was  unavailing. 
Draper  v.  Falley^  33  Ind.  465.  The  title  does  properly  men- 
tion the  title  and  section  i  of  the  act  of  1865.  We  think  it 
more  reasonable  to  hold  that  the  General  Assembly  intended 
to  amend  the  section  of  the  law  in  force,  rather  than  one  for 
which  it  had  been  substituted.  There  being  no  such  section 
in  existence,  the  mention  of  it  in  the  title  might  properly  be 
disregarded  in  the  body  of  the  act.  Our  conclusion  is,  that 
the  reference  in  the  body  of  the  act  is  to  section  i  in  the 
act  of  1865,  and  that  section  i  of  the  act  of  1869  is  consti- 
tutional and  in  force. 

m 

The  appellants  say  that  the  demurrers  to  the  complaint 
ought  to  have  been  sustained,  because  the  contemplated 
iojury  would  be  to  the  appellees,  in  common  with  other  tax- 
payers, citizens,  and  voters  of  the  county,  and  that  courts  of 
equity  will  not  enjoin  the  commission  of  an  injury  at  the 
suit  of  one  of  the  parties,  under  such  circumstances,  and 
only  when  the  threatened  injury  will  be  special  to  the  party 
asking  the  injunction.  DoolUUe  v.  Supervisors,  etc.,  18  N.  Y. 
15s,  sustains  the  positions  of  the  appellants.  Other  author- 
sties  hold  the  same  doctrine.  The  rulings  on  the  questions 
are  not  uniform.  In  some  of  the  states,  injunctions  are 
granted  in  actions  by  an  individual  to  restrain  municipal 
officers  from  doing  illegal  acts,  and  from  transcending  their 
lawful  powers,  when  the  effect  would  be  to  impose  upon  him 
an  unlawful  tax  or  to  increase  his  burden  by  taxation. 

Judge  Dillon,  in  his  work  on  municipal  corporations,  con- 
siders the  question  quite  fully,  and  says  if  the  ordinary  prin- 
ciple, which  obtains  as  to  public  nuisances,  is  applied,  it 
must  be  admitted,  when  the  duty  about  to  be^violated  by  the 
corporation  or  its  ^officers  is  public  in  its  nature,  and  afiects 
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all  the  inhabitants  alike,  that  one  not  suffering  any  special 
injury  cannot  in  his  own  name,  or  by  uniting  with  others, 
maintain  a  bill  to  enjoin.  The  reason  urged  against  it  is, 
that  if  one  can  maintain  such  an  action,  an  indefinite  num- 
ber may  do  the  same.  He  says :  "  To  allow  the  taxable 
inhabitant  to  maintain  a  bill  for  an  injunction,  to  prevent 
illegal  expenditures  or  appropriations  of  money,  has  the 
advantage  of  directness  and  simplicity,  and,  notwithstanding 
its  departure,  or  apparent  departure,  from  technical  princi- 
ples, has  had  the  quite  general,  but  not  uniform,  approval  of 
the  courts  in  this  country;  and  practically,  this  course  has 
not  had  the  effect  to  engender  a  multiplicity  of  similar  suits 
by  separate  parties,  but  a  few  persons  usually  unite  in  one  suit, 
which,  when,  judicially  settled,  in  effect  settles  the  question 
in  controversy."  Sec.  736.  And  again  he  says:  "Much 
more  clearly  may  this  be  done  when  the  right  of  the  public 
officer  of  the  State  to  interfere  is  not  admitted,  or  does  not 
exist."  Sec.  736^;.  The  action  is  regarded  in  the  nature  of 
a  public  proceeding  to  test  the  validity  of  the  acts  sought  to 
be  impeached.  In  New  York,  and  perhaps  other  states,  the 
attorney  general  is  authorized  to  institute  and  carry  on 
actions  for  such  purpose. 

It  has  been  settled  in  this  State  that  the  remedy  may  be 
had  by  any  tax-payer  in  his  own  name.  TIte  City  of  Lafay^ 
ette  V.  Cox,  5  Ind.  38 ;  Oliver  v.  KeighUey^  24  Ind.  514.  In 
Homey  v.  Tlie  Indianapolis^  etc,^  R.  R.  Co.^  32  Ind.  244,  the 
question  was  made,  that  the  plaintiff  as  a  tax-payer  had  no 
such  interest  in  the  funds  of  the  county  as  would  enable  him 
to  maintain  a  suit  to  prevent  an  unlawful  appropriation 
thereof.  This  court  held  that  the  action  could  be  main- 
tained, and  said  that  it  was  a  common  remedy  in  this  State, 
and  had  been  sanctioned  elsewhere.  That  was  an  action  to 
restrain  the  county  from  making  an  unlawful  subscription 
and  donation  to  a  railroad  company.  In  English  v.  Sinock^ 
34  Ind.  1 15,  this  court  held  that  the  injunction  ought  to  have 
been  granted,  restraining  the  board  of  county  commissioners 
from  negotiating  the  county  bonds,  at  the  suit  of  a  part  of 
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tbe  tax-payers.  In  Noble  v.  The  City  of  Vmcennes,  42  Ind. 
125,  it  was  held  that  the  city  council  might  be  restrained, 
under  certain  circumstances,  from  passing  an  ordinance  to 
^d  in  the  construction  of  a  railroad.  In  this,  like  all  the 
other  cases,  the  action  was  instituted,  and  the  extraordinary 
remedy  sought,  by  one  or  more  tax-payers,  in  his  or  their 
own  names.  In  some  of  them,  the  doctrine  now  contended 
for  was  not  mentioned.-  See  Tike  City  of  New  London  v. 
JBrainard^  22  Conn.  552;  Scofield  v.  Eighth  School  Dis- 
trict, 27  Conn.  499.  The  same  has  been  held  in  Iowa;  Rice  v. 
Smithy  9  Iowa,  570,  which  was  to  enjoin  the  erection  of  a 
court-house  at  a  place  which  was  not  the  county-seat  of  the 
county.  In  Illinois;  Colton  v.  Hanchett,  13  111.  615.  In 
Maryland;  The  Mayor,  etc.,  of  Baltimore  v.  Gill,  31  Md.  375. 
In  New  Hampshire;  Merrill v,  Mainfield,  45  N.  H.  126.  In 
many  of  the  cases  which  we  have  examined,  the  question 
was  made  and  passed  upon,  and  in  others  the  right  to  main- 
tain the  action  by  the  individual  was  recognized  without  any 
question.  In  Tlie  Mayor,  etc.,  of  Baltimore  v.  Gill,  supra,  the 
point  was  made,  and  the  right  maintained  by  the  court  and 
many  authorities  reviewed  and  criticised.  The  distinction 
l)etween  an  action  to  prevent  a  nuisance,  unless  the  party 
.may  suffer  some  special  damage,  and  one  to  prevent  an  act 
which  will  increase  his  burdens  by  illegal  taxation,  is  pointed 
out.  In  the  former,  he  has  no  other  than  an  interest  In  com- 
mon with  others,  whilst  in  the  latter  he  has  a  special  interest 
.in  the  matter,  distinct  from  that  of  the  general  public. 

It  is  also  claimed  by  the  appellants  that  the  averments  in 
'the  complaint  show  that  all  the  questions  sought  to  be 
^raised  had  been  settled  by  the  board  of  count)*'  commission- 
'ers,  as  appeared  by  the  record  of  the  proceedings  filed  with 
Tthe  complaint  They  admit  that  the  board  was  an  inferior 
tribunal,  but  they  say:  "When  the  jurisdiction  of  an  infe- 
Tior  court  of  special  and  limited  statutory  jurisdiction  depends 
upon  a  fact  which  such  court  is  required  to  ascertain,  and 
settle  by  its  decision,  such  decision  is  conclusive,  except  in 

direct  proceeding  to  reverse  or  set  aside  the  judgment.'* 
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Tlie  appellees  do  not  deny  the  general  proposition  of  lair 
laid  down  by  the  appellants.  They  say,  however,  that  alt 
jurisdictional  facts  must  appear  on  the  face  of  the  record, 
and  that  the  record  must  show  the  finding  of  the  court  upoa 
all  such  facts,  or  its  acts  will  be  coram  non  judke^  and  they 
insist  that  the  record  fails  to  show  a  finding  of  any  of  the 
jurisdictional  facts  in  this  case. 

As  the  decision  of  the  case  depends  mainly  upon  this 
question,  we  have  given  it  careful  consideration,  and  find  a 
complete  reconciliation  of  the  many  rulings  affecting  it 
impossible.  Whilst  there  are  certain  principles,  recognized 
by  all  courts  as  fundamental,  we  find  so  many  apparent 
exceptions  and  inconsistent  rulings  in  the  cases  decided,  that 
it  is  somewhat  difficult  to  say  what  fixed  and  certain  rules 
they  establish  as  guides  which  can  be  followed  in  each  case.^ 
The  proposition  that  "  the  rule  for  jurisdiction  is,  that  noth- 
ing shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  but  that  which  specially  appears  to  be  so;  and, 
on  the  contrary,  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  sa 
expressly  alleged"  {Peacock  v.  Bell^  i  Saund.  73),  is  recog- 
nized by  all  the  authorities  as  correct.  So  the  rule  that 
''  when  the  jurisdiction  of  an  inferior  court  depends  upon  a 
fact  which  such  court  is  required  to  ascertain  and  settle  by 
its  decision,  such  decision  is  conclusive,"  is  just  as  well  estab- 
lished. The  EvansvUle^  etc.,  R.  R.  Co,  v.  The  City  ofEvansvUU^ 
1 5  Ind.  395.  These  two  propositions  are  sustained  by  numer- 
ous decisions.  Indeed,  there  does  not  seem  to  be  any  contro- 
versy about  them.  The  difficulty  is  to  determine  when  juris- 
diction attaches  and  just  what  the  record  must  show  ta 
establish  and  make  it  conclusive.  It  is  here  that  we  meet 
the  apparent  conflicts  in  the  rulings  of  courts.  An  exami- 
nation of  the  decisions  will  be  found  interesting  and  useful 
to  any  one  who  has  never  carefully  looked  through  them*. 
But  to  review  them  would  require  a  treatise,  and  their  cita- 
tion even  would  be  out  place  and  unnecessarily  extend 
this  opinion.    A  reference  to  many  can  i:>e  found  in  vol.  2  o( 
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Philipps'  Evidence  (Co wen  &  Hill's  and  Edward's  Notcs)^ 
under  the  title,  "Theadmissibility  and  effect  of  judgments  of 
inferior  courts;"  and  i  Smith's  Leading  Cases,  Crcpps  v.  Dur- 
den.  We  shall  only  notice  a  few  of  such  as  we  think  directly 
applicable  to  the  case  under  consideration. 

Section  i  of  the  act  of  February  24th,  1869,  3  Ind.  Stat 
171,  provides,  "that  whenever  fifty-five  percent,  of  the  legal 
voters  of  any  county  in  this  State  shall,  by  written  petition, 
request  the  board  of  commissioners  of  their  county  to 
relocate  the  county-seat  of  such  county,  designating  in  such 
petition  the  site  where  such  relocation  is  desired,  and  shall 
procure  the  conveyance  to  such  board  by  deed,  conveying 
good  title  of  two  lots  of  ground,  one  containing  not  less  than 
two  acres  as  a  site  for  the  court-house,  and  ^he  other  con- 
taining not  less  than  one-fourth  of  an  acre  as  a  site  for  the 
county  jail,  to  be  held  by  such  board  for  that  purpose,  and 
shall  deposit  with  such  board  the  sum  of  one  hundred  dol- 
lars to  pay  an  architect,  and  one  hundred  and  fifty  dollars  to 
pay  commissioners  to  assess  damages ;  then  such  board  shall 
proceed  to  have  new  county  buildings  erected  thereon,  and 
the  county-seat  removed  thereto,  in  the  manner  and  upon  the 
conditions  set  forth  in  the  following  section." 

Sec.  2,  3  Ind.  Stat.  170,  provides  that  when  such  peti- 
tion is  presented,  and  the  affidavit  of  one  or  more  persons 
filed,  stating  that  the  signatures  to  such  petition  are  genu- 
ine, and  that  the  petitioners  are  legal  voters  of  such  county^ 
which  affidavit  shall  h^  prima  facie  evidence  that  the  facts  so 
stated  are  true,  and  said  money  deposited,  then  said  board 
shall  at  once  employ  a  competent  architect  to  prepare  plans^ 
specifications,  and  estimates  suitable  for  new  count}'  buildings, 
the  buildings  to  be  of  brick  or  stone,  and  the  new  county 
offices  to  be  fire-proof,  or  as  nearly  so  as  practicable^ 
the  cost  of  the  whole  not  to  exceed  fifteen  thousand  dollars, 
unless  requested  by  the  petitioners,  and  such  plans,  specifica- 
tions, and  estimates  shall  be  presented  to  the  board  at  its 
next  session:  Provided,  that  the  number  of  votes  at  the 
congressional  election  next  preceding  the  presentation  of 
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such  petition  to  the  board  of  commissioners,  with  ten  per 
centum  added  thereto,  shall  be  considered  the  whole  number 
of  votes  of  such  county.  Authority  is  given  to  any  person 
to  appear  and  defend  against  the  application  and  controvert 
any  of  the  facts  which  the  applicants  are  bound  to  prove. 

In  this  case,  the  record  of  the  board  of  county  commis- 
sioners shows  that  a  petition  addressed  to  the  board  was  filed 
before  them,  in  which  the  petitioners  represented  that  they 
were  legal  voters  of  Clay  county,  and  respectfully  asked  for 
the  relocation  of  the  county-seat  of  that  county  at  the  town 
of  Brazil,  and  that  the  court-house  be  erected  upon  a  site 
described,  containing  two  acres,  and  the  county  jail  upon  a 
site  described,  containing  a  quarter  of  an  acre,  for  which 
purpose  they  tendered  a  warranty  deed,  purporting  to  con- 
vey a  good  title.  They  also  tendered  two  hundred  and  fifty 
dollars  to  pay  an  architect  and  the  commissioners,  "  as  indi- 
cated in  section  i  of  the  act  of  February  24th,  1869.'*  The 
petitioners  asked  that  the  board  take  the  necessary  steps  to 
accomplish  the  object  of  the  petition.  The  number  of  the 
petitioners  is  not  stated,  but  the  copy  in  the  record  shows 
the  names  of  two  persons  as  signers,  followed  by  the  words, 
*'  and  others." 

Three  citizens  and  voters  of  the  county  appeared  and 
defended  against  the  petition.  The  defendants  filed  an 
answer,  and  the  petitioners  filed  a  reply.  A  trial  was  had 
before  the  board.  After  witnesses  had  been  examined  on 
both  sides,  the  answer  was  withdrawn,  and,  by  agreement 
the  cause  was  submitted  for  final  determination  upon  the 
motion  made  by  the  defendants  to  dismiss  the  application, 
*'  for  the  reason  that  the  title  deed  filed  in  this  case,  for  the 
purpose  of  conveying  title  to  the  county,"  for  a  court-house 
and  jail  did  not  convey  a  good  title,  and  that  to  act  on  it 
would  involve  the  county  in  endless  litigation  and  expense. 
The  board  then  made  the  following  order: 

"Which  motion,  after  argument  of  counsel,  the  court 
overrules;  and  no  further  defence  being  made  by  defendants, 
the  court  grants  the  order  for  the  relocation,  as  prayed  for 
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in  said  petition  and  postpones  further  action  herein  until 
Monday,  September  nth,  at  8  o'clock  a.  m.,  to  which  time 
this  cause  stands  continued." 

The  board  afterward  made  an  order  appointing  an  archi- 
tect, and  directed  the  auditor  to  notify  the  governor  of  the 
filing  of  the  petition. 

The  petitioners  filed  the  plans,  etc.,  of  the  architect 
appointed  by  the  board;  also,  a  note  to  secure  the  payment 
of  the  value  of  the  real  estate  belonging  to  the  county  at 
the  old  county-seat ;  which  were  accepted  by  the  board.  The 
board  also  ordered  the  auditor  to  advertise  for  bids  for  the 
erection  of  the  court-house  and  jail  at  the  new  sites. 

Several  motions  and  objections  were  made,  and  bills  of 
exception  filed  before  the  board,  which  it  is  not  necessary  to 
3et  out  or  particularly  mention.  But  no  other  entry  or  record 
of  a  finding  or  order  was  made  than  the  one  on  the  motion 
to  dismiss  the  petition,  and  which  is  copied  above. 

The  complaint  admits  that  a  petition  was  filed  such  as  the 
statutes  requires,  except  as  to  the  number  of  petitioners ;  that 
a  deed  for  the  sites  for  the  court-house  and  jail  was  executed 
and  given  to  the  county  board,  which  was  sufficient  to  vest 
the  title  to  the  land  in  the  county,  if  the  title  had  been  in  the 
grantors,  and  that  plans  and  specifications  for  the  court-house 
were  prepared  and  accepted  by  the  board,  and  that  the  board, 
after  hearing  evidence  on  the  question,  passed  an  order  for 
the  removal  of  the  county-seat.    The  record  of  the  board 
produced  by  the  appellees  fully  establishes  these  matters. 
What  the  appellees  deny  is,  that  the  petition  contained  the 
names  of  fifty-five  per  cent,  of  the  legal  voters  of  the  county, 
and  that  the  deeds  did,  in  fact,  vest  a  good  title  to  the  land 
in  the  county.    They  also  deny  that  the  board  made  a  proper 
finding. 

The  statute  does  not  require  that  it  shall  be  stated  in  the 
petition  that  the  requisite  number  have  signed  it.  It  must 
contain  the  requisite  number.  The  deed  must  be  executed^ 
conveying  good  title  to  the  two  sites  for  a  court-house  and 
jail^  and  the  two  hundred  and  fifty  dollars  must  be  paid  before: 
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the  order  for  relocation  can  be  made,  or  the  new  county 
buildings  erected.  The  board  cannot  decide  upon  the  peti- 
tion or  the  number  of  Isgal  voters  petitioning  until  it  is  pre- 
sented, or  upon  the  title  to  the  land  described  in  the  deed 
until  the  conveyance  to  the  board  has  been  executed  and 
delivered  or  offered,  or  whether  the  petitioners  have  depos* 
ited  the  sum  of  money  required,  until  it  has  been  paid  or 
offered  to  the  board.  When,  however,  these  things  have 
been  done,  the  board  must  ascertain  and  determine  those 
questions.  If  the  petition  contains  the  names  of  fifty-five 
per  cent,  of  the  legal  voters  of  the  county,  and  if  the  deed 
offered  conveys  a  good  title  to  the  sites  designated  in  the 
petition  for  the  court-house  and  jail,  and  the  requisite  sums 
of  money  have  been  deposited  with  the  board,  then  the 
board  must  proceed  to  have  the  new  county  buildings  erected 
and  the  county-seat  removed,  and  not  before.  The  right  to 
hear  and  determine  these  questions  is  jurisdiction.  The 
power  to  hear  and  determine  a  cause,  is  j  urisdiction.  Grignoris 
Lessee  v.  Astor,  2  How.  338.  Any  movement  of  a  court  lis 
necessarily  jurisdiction.  Dequindre  v.  Williams,  31  Ind. 
444.  . "  If  the  law  confers  the  power  to  render  a  judgment  or 
decree,  then  the  court  has  jurisdiction.  What  shall  be 
adjudged  or  decreed  between  the  parties,  and  with  which  is 
the  right  of  the  case,  is  judicial  action  by  hearing  and  deter- 
mining it"  The  State  of  Rhode  Island  v.  Ttu  State  of  Massa- 
chusetts, 12  Pet  657. 

The  power  to  hear  and  determine  the  question  gave  the 
power  to  determine  any  or  all  of  them,  wrong  as  well  as 
right.  "  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide 
•every  question  which  occurs  in  the  cause;  and  whether 
the  decision  be  correct  or  not,  its  judgment,  until  reversed, 
is  regarded  as  binding  in  every  other  court."  Elliott  v.  Peirsol, 
I  Pet  340 ;  Voorliecs  v.  The  Bank  of  the  U,  S,,  10  Pet  449. 
^'Courts  are  established  for  the  purpose  of  administering  jus- 
tice, and  it  is  their  duty,  so  far  as  they  can  discover  the 
truth,  to  decide  right  But  the  power  to  decide  at  all  neces- 
sarily carries  with  it  the  power  to  decide  wrong  as  well  as 
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Tight  In  the  present  imperfect  state  of  human  knowledge, 
a  power  to  hear  and  (^etermine  necessarily  carries  with  it  a 
power  which  makes  the  determination  obligatory,  without 
any  reference  to  the  question  whether  it  was  right  or  wrong. 
If  this  were  not  so,  the  judgment  or  determination  of  any 
court  would  be  of  no  particular  value.  It  might  be  attacked 
or  avoided  at  pleasure,  upon  the  ground  that  the  court  or 
judge  had  committed  an  error."  Snelson  v.  The  State^  i6 
Ind.  29. 

The  facts  which  it  is  said  must  be  shown  to  exist  before 
the  matter  can  be  within  the  jurisdiction  of  an  inferior  court, 
and  which  can  be  inquired  into  collaterally,  are  such  as,  in ' 
the  absence  of  which,  the  court  ^can  not  rightfully  hear  and 
determine  any  question  touching  the  matter  in  controversy. 
Hence  a  recital  in  the  record  of  such  facts  may  be  shown 
to  be  false,  and  some  courts  hold  that  they  are  hot  ev^n prima 
Jiacie  evidence  of  the  truth,  but  that  they  must  be  proved  by 
evidence  aliunde.  But,  whenever  it  is  admitted,  either  in 
the  pleading^  or  otherwise,  or  shown  by  proof,  that  such 
facts  did  exist,  that  the  proper  steps  had  been  taken,  such  as 
the  filing  of  an  affidavit,  petition,  or  other  papers,  authorizing 
the  court  to  act,  to  make  an  investigation  and  decision,  then 
the  jurisdictional  facts  exist.  The  whole  question  begins 
and  ends  here.  "  To  investigate  and  decide"  is  but  another 
phrase,  meaning  the  same  thing  as  to  "  hear  and  determine." 
This  was  recognized  in  The  State,  ex  reL  Waggoner ^v,  Needham^ 
32  Ind.  325,  where  the  county  commissioners  acquired  juris- 
<liction  by  the  filing  of  the  petition.  Whether  it  contained  the 
requisite  number  of  petitioners  was  a  question  for  the  board 
to  decide,  and  their  decision  was  held  to  be  final  and  con- 
clusive when  attacked  collaterally.  In  Hordw.  Elliott^  33 
Ind.  220,  the  same  principle  was  recognized.  It  is  said,  on 
page  222 :  "  When  the  jurisdictional  facts  do  so  appear,  the 
record  is  conclusive  against  collateral  attacks." 

In  Weston  v.  Lumley,  33  Ind.  486,  this  court  held  that 
although  th&  petition  to  the  county  commissioners  to  enter  of 
jnecord  a  road  was  so  defective  that  the  court  would  not  hes- 
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itate  to  hold  the  proceedings  under  it  irregular,  still  it  was  alsa 
held  that  it  wa^  sufficient  to  confer  jurisdiction  upon  the  board. 
\  Cooper  V.  Sunderland^  3  Iowa,  1 14 ;  Little  v.  Sinnett^  7  lowa^ 
324 ;  Sheldon  v.  Wright,  i  Seld.  497 ;  Jackson  v.  Robinson^ 
4  Wend.  436;  Jackson  v.  Crawfords,  12  Wend.  533.  With- 
out unnecessarily  multiplying  authorities,  we  think  the  above 
rule  is  quite  uniform  in  this  State  and  in  some  of  the  others. 
And  whilst  there  are  cases  in  other  states  which  at  first  seem 
to  hold  otherwise,  we  think  that  a  thorough  examination, 
comparison,  and  analysis  of  all  of  the  decisions  will  show  it  to- 
be  the  true  rule.  See  part  2,  vol.  i.  Smith's  Leading  Cases, 
1096-7  (marginal,  817-18);  Betts  v.  Bagley,  12  Pick.  572; 
Wells  w.  Stevens,  2  Gray,  115;  Harrington  v.  Tlie  People,  6« 
Barb.  607;  Ford  v.  Walsworth,  19  Wend.  334;  Hyatt  v. 
Bates,  35  Barb.  308.  In  Harrington  v.  The  People ^  supra, 
the  record  was  held  defective  because  it  did  not  show  that 
a  written  application  had  been  made  to  the  commissioners  to 
lay  out  the  road,  without  which  they  had  no  authority  to 
act.  In  Ely  v.  Cooke,  28  N.  Y.  365,  the  proceedings  were 
held  invalid  because  the  affidavit  was  not  sworn  to  before - 
the  recorder  and  signed  by  the  recorder  before  the  order  was 
granted. 

The  same  rule  prevails  as  to  jurisdiction  over  the  subject- 
matter  and,  when  necessary,  of  the  person. 

When  the  jurisdiction  of  inferior  courts  is  once  estab- 
lished, then  all  presumptions  and  intendments  in  favor  of 
their  proceedings  and  decisions  apply  to  them  as  well  as  to 
courts  of  general  jurisdiction.  The  strictness  applies  only 
to  the  question  of  jurisdiction.  State  of  Ohio  v.  Hinchman^ 
27  Penn.  St.  479;  Fowler  v.  Jenkins,  28  Penn.  St.  176, 
In  the  last  case  it  is  said :  '•  The  difference  is  that  jurisdic- 
tion in  one  case  is  presumed,  and  in  the  other  it  must  be 
proved."  Cooper  v.  Sunderland,  3  Iowa,  114,  125  ;  Dempsters. 
Purnell,  3  Manning  &  Granger,  375,  378 ;  Cason  v.  Cason, 
31  Miss.  578-92;  Crossley  v,  O'Brien,  24  Ind.  325.  The 
court  says,  on  page  331:  "But,  as  to  proceedings  in  the 
cause  after  jurisdiction  to  proceed  hds  been  obtdned,  thet 


MAY  TERM,  1874.  115 


The  Boud  of  Commisuoneis  of  day  Co.  et  a/,  v,  Markle  et  al. 

same  presumption  in  support  of  their  regularity  will  be 
indulged,  as  in  ordinary  cases  with  courts  of  general  juris- 
diction." The  Pendleton^  etc.^  Turnpike  Co.  v.  Barnard^  4a 
Ind.  146. 

The  fact  that  there  is  no  appeal  from  the  decisions  affords 
no  ground  for  an  injunction  to  restrain  action  under  the  judg- 
ment, or  to  set  it  aside.  "  It  does  not  by  any  means  follow, 
that  because  an  error  *  *  *  may  not  be  corrected  by  a 
common  law  certioruri,  it  is  therefore  a  proper  case  for  equita- 
ble interposition."  Hyatt  w.  Bates, supra.  •  "The  court  havio|r 
power  to  make  the  decree,  it  can  be  impeached  only  by 
fraud  in  the  party  who  obtains  it"  Cooper  v.  Sunderland^ 
supra,  133 ;  United  States  v.  Arredondo,  6  Pet.  691,  729* 
There  is  no  allegation  of  fraud  in  this  case. 

The  board  of  county  commissioners  having  acquired  juris- 
diction to  hear  and  determine  the  matter  of  the  petition  and 
all  questions  arising  under  it,  we  must  p/esume  in  favor  of 
the  regularity  of  the  proceedings  after  that,  and  that  what- 
ever was  done  by  them  in  deciding  questions  arising  in  the 
case,  and  in  acting  upon  them,  was  done  regularly  and  upon 
due  proof,  and  that  no  order  or  decision  was  made,  except 
upon  satisfactory  proof  and  proper  finding,  unless  the  con- 
trary appears  in  the  record.  The  proceedings  may  be  irregu- 
lar and  erroneous,  and  yet  valid  when  attacked  collaterally 
as  in  this  case.  Reeves  v.  Townsend,  2  Zab.  396 ;  ScJiuylkiU 
FaU^  Road,  2  Binney,  250;  Brown  v,  Lanman,  i  Conn.  467* 
In  that  case,  an  objection  was  made  that  the  court  had  failed 
to  enter  a  proper  finding  of  record,  and  that  the  order  of  sale 
was  therefore  void.  The  court,  on  page  469,  says :  "  Though 
the  proceedings  of  the  court,  from  the  facts  stated  in  the 
bills,  and  found  by  the  superior  court,  were  erroneous,  and 
would  be  set  aside  on  a  proper  appeal ;  yet  till  set  aside,  the 
judgment  is  valid."  In  The  President,  etc.,  of  tite  Orphans' 
Court  V.  Groff,  14  S.  &  R.  181,  it  was  held  that  a  decree  of 
the  orphans'  court,  unreversed  and  unappealed  from,  cannot 
be  questioned  in  a  collateral  suit,  except  in  cases  of  fiiiud  or 
Vol.  XLVL- 
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when  the  defect  plainly  appears  on  the  face  of  the  proceed- 
ings. And  when  a  party  relies  upon  fraud,  it  ought  to  be 
distinctly  and  positively  alleged,  and  not  inferred  merely  from 
circumstances.  Kennedy  v.  WachsmutA,  12  S.  &  R.  171 ;  The 
Pendleton^  etc.^  Turnpike  Co.  v.  Barnard^  4Q  Ind.  146.  In 
that  case  it  was  held  that  certain  facts,  which  did  not  appear 
in  the  record  of  the  board  of  commissioners,  would  be  pre- 
sumed. It  is  said,  on  p.  147-8 :  "  The  board  granted  the 
prayer  of  the  petitioners,  and  we  think  we  ought  to  presume 
that  the  board  satisfied  itself  of  the  existence  of  these  two 
important  facts  before  granting  the  request  of  the  petitioners.*' 

See,  also.  Hie  EvansvUle,  etc.,  R.  R.  Co.  v.  TIte  City  of  Evans- 
ville,  IS  Ind.  395,  and  authorities  cited;  Rhodes'^.  Pip^r,  40 
Ind.  369;  Homaday  v.  The  State,  43  Ind.  306. 

It  is  finally  insisted  that  the  board  ought  to  be  enjoined 
from  letting  the  contract  •for  the  construction  of  the  new 
county  buildings,  because  the  architect  did  not  make  any 
plan,  specifications,  or  estimates  for  a  jail,  and  that  none  are 
on  file  in  the  auditor's  office ;  that  the  plan  for  the  court- 
house  is  so  imperfect  that  it  can  not  be  understood,  and  that 
the  estimated  cost  of  it,  as  made  by  the  architect,  is  more 
than  fifteen  thousand  dollars. 

In  our  opinion,  these  objections  are  not  sufficient  grounds 
for  an  injunction.  The  commissioners  were  not  required  to 
adopt  the  plans  submitted  by  the  architect,  nor  were  they 
limited  to  his  plans.  The  act  only  requires  them,  on  the 
filing  of  the  petition  properly  verified,  to  employ  a  com- 
petent architect  to  prepare  plans,  specifications,  and  esti- 
mates suitable  for  new  county  buildings.  Then  follows  the 
provision :  "  The  buildings  to  be  of  brick  or  stone,  and  the 
county  offices  to  be  fire-proof,  or  as  nearly  so  as  practicable, 
the  cost  of  the  whole  not  to  exceed  fifteen  thousand  dollars, 
unless  requested  by  the  petitioners,  and  such  plans,  specifica- 
tions, and  estimates  shall  be  presented  to  the  said  board  at 
its  next  session.''  There  is  nothing  in  the  act  making 
a  faildre  of  the  architect  to  make  {>lans  for  the  court- 
house or  jail,  or  the  rejection  of  his  plans,  or  the  omission 
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to  file  or  keep  them  in  the  auditor's  office,  fatal  to  the 
power  of  the  board  to  "  proceed  to  have  new  buildings 
erected,  *  *  and  the  county-seat  removed."  Such  plans 
.  when  submitted  were  subject  to  the  approval,  rejection,  or 
modification  by  the  board.  It  would  be  competent  for  the 
board  to  accept  a  bid,  and  contract  for  the  erection  of  build- 
ings upon  plans  entirely  different  from  those  previously 
adopted  or  advertised  for.  The  kind  of  buildings  to  be 
•erected  and  the  plans  and  specifications  to  be  finally  adopted 
are  matters  within  the  discretion  of  the  board,  and  over 
which,  in  the  absence  of  fraud,  no  court  can  exercise  any 
control,  so  long  as  its  acts  are  within  the  scope  of  its 
authority. 

The  question  of  the  right  of  the  county  to  contract  for 
the  erection  of  county  buildings  at  a  cost  exceeding  fifteen 
thousand  dollars  does  not  arise  in  this  case.  We  cannot 
tell  in  advance  that  the  bids  will  equal  the  estimates 
made  by  the  architect,  or  that  the  board  will  accept  of  any 
«uch  bids  if  made.  We  will  not  presume  that  the  board  will 
make  a  contract  in  violation  of  law.  If  the  law  limits  the 
cost  of  the  buildings  as  claimed  by  the  appellees,  any  con- 
tract for  their  erection  at  a  sum  greater  than  fifteen  thousand 
dollars  will  be  without  authority,  and  the  limitation  being 
by  public  law,  the  contractors  will  be  afiected  by  notice. 

It  will  be  time  to  apply  for  an  injunction  when  it  is  shown 
that  without  it  there  is  ground  to  fear  that  the  board  will  do 
an  unlawful  act  or  violate  its  official  duty,  to  the  prejudice  of 
the  party  applying  for  such  injunction.  Until  that  is  done, 
the  application  Vor  an  injunction  is  premature. 

The  judgment  of  the  said  Clay  Circuit  Court  is  reversed, 
ivith  costs ;  the  cause  is  remanded,  with  instructions  to  said 
court  to  sustain  the  demurrers  to  both  paragraphs  of  the 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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FlEADING. — Answer, — Fttisi  Representatiom  as  to  Wriiten  InstrHment. — ^la  an. 
tctioQ  on  a  note  payable  one  year  after  date,  and  to  forecloie  a  mortgage  eze-, 
cnted  to  secure  it,  an  answer  that  the  plaintiff  represented  at  the  time  the- 
mortgage  was  made  that  it  was  payable  in  five  years,  and,  relying  on  the 
word  of  the  plaintiff,  the  defendant  did  not  read  the  mortgage  or  have  it  iead» 
and  that  the  original  agreement  was  that  the  defendant  should  have  five  yeacs^ 
was  not  a  good  answer. 

TftiNapAL  AND  Agent. — Negligence  of  Agent, — Neglect  and  want  of  sldU  of 
an  agent,  by  which  the  principal  is  wronged,  will  not  entitle  the  principal  to 

'    relief  against  a  third  peison  not  guilty  of  any  wrong  in  the  matter. 

Flkading. — Action  on  Note  and  Mortgage, — Answer. — To  an  action  on  a  note- 
and  mortgage,  an  answer  that  the  note  was  given  for  a  stock  of  goods  bought 
of  the  plaintiff,  and  that  numerous  articles  mentioned  in  the  invoice  were  not 
in  the  possession  of  the  plaintiff  at  the  time  the  invoice  was  made,  and  have- 
never  been  delivered  to  the  defendant,  presents  no  defence  in  whole  or  to. 
part. 

From  the  Tippecanoe  Circuit  CoUrt. 

P,  W.  Coombs  and  A.  Ptirsofis,  for  appellant 
A.  L,  Kunder^  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  t>n  a  promissory  note  executed  by  her  to  him^ 
payable  one  year  after  date,  and  to  foreclose  a  mortgage- 
to  secure  the  payment  thereof.  The  defendant  pleaded  two- 
paragraphs  of  answer,  to  each  of  which  a  demurrer  was  sus- 
tained by  the  court  The  defendant  was  then  defaulted,  and- 
after  an  inquiry  as  to  the  amount  of  damages,  there  was  final 
judgment  for  the  plaintiff. 

The  only  questions  presented  and  relied  up6n  by  the  appel- 
lant are  the  rulings  of  the  court  on  the  demurrers  to  the 
paragraphs  of  the  answer. 

The  first  paragraph  of  the  answer  is  as  follows:  ''  The 
defendant,  for  answer  herein,  avers  that  at  the  time  of  the 
execution  of  the  mortgage  sued  on,  the  plaintiff  represented 
that  it  Was  payable  in  five  years  from  the  date  thereof,  and 
that  the  defendant,  relying  upon  the  word  of  the  plaintiff, 
did  not  read  or  ask  to  have  read  the  mortgage,  nor  was  it 
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.sead  to  her  as  written.  That  the  mortgage  was  executed  to 
secure  the  payment  of  certain  money  for  the  purchase  of 
certain  goods  by  defendant  of  plaintiff)  and  that  it  was  a  con- 
dition of  the  purchase^  well  understood  and  agreed  upon  at 
the  time,  that  the  defendant  should  have  five  years  from  the 
•date  thereof;  wherefore/*  etc 

This  is  not  a  good  answer  It  makes  no  mention  of  tht 
note,  but  speaks  of  the  mortgz^e  only.  It  does  not  show 
iratd.  The  defendant  should  have  read,  or  requested  to 
have  the  papers  read  to  her.  The  circumstances  do  not 
.amount  to  fraud.  Seeright  v.  Fletcher,  6  Blackf.  380 ;  Rogers 
^.  Place,  29  Ind.  577 ;  May  v.  yohnson,  3  Ind.  449 ;  Crmgv. 
Hohbs,  44  Ind.  363. 

There  is  no  allegation  of  mistake,  or  prayer  for  the  refbr- 
-mation  of  the  instruments. 

The  second  paragraph  is  as  follows :  ''And  the  defend- 
ant for  further  answer  herein  avers,  that  the  consideration 
•of  the  execution  of  the  note  and  mortgage  sued  on  was  the 
purchase  of  certain  goods  and  fixtures  then  in  the  city  of 
Lafayette,  in  this  county  and  State ;  that  the  defendant  at 
that  time  entrusted  the  care  and  management  of  invoicing 
the  said  goods  and  fixtures  to  one  John  H.  Bacon,  for  the 
purpose  of  ascertaining ;  a  copy  of  which  invoice  is  here- 
with filed,  marked  'A;'  that  owing  to  the  negligence  of  the 
said  John  H.  Bacon,  and  owing  to  his  want  of  skill,  which 
at  that  time  was  unknown  to  this  defendant,  the  goods  and 
fixtures  were  placed  at  a  much  higher  estimate  than  their 
true  value ;  all  of  which  the  said  Markley  well  knew  at  the 
time ;  and  the  defendant  avers  that  numerous  articles  men- 
tioned in  said  invoice  were  not  in  the  possession  of  said 
Markley  at  the  time  the  said  invoice  was  made,  and  have 
never  been  delivered  to  this  defendant;  wherefore  the 
•defendant  says  that  as  to  a  large  amount,  to  wit,  fifteen 
hundred  dollars,  there  was  no  consideration  for  the  execution 
of  said  mortgage,  and  prays  judgment  accordingly.'' 

How  it  can  be  supposed  that  the  negligence  and  want  of 
skill  of  the  defendant's  own  agents  appointed  by  her  ta 
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invoice  and  value  the  goods  for  which  the  note  was  given, 
can  ailect  her  liability  on  the  note,  we  do  not  perceive.  The 
acts  of  a  party  done  by  an  agent  are  regarded  as  though 
they  had  been  done  by  him  in  person.  Counsel  for  appel- 
lant say :  "  The  paragraph  is  substantially  an  averment  that 
the  appellee  defrauded  the  appellant  by  misrepresentations.'* 
We  do  not  think  the  paragraph  contains  any  chaise  of  fraud. 
As  to  the  other  branch  of  this  paragraph,  which  alleges  that 
numerous  articles  mentioned  in  the  invoice  were  not  in*  the 
possession  of  said  Markley  at  the  time  the  invoice  was  made, 
and  have  never  been  delivered  to  the  defendant,  we  think  it 
presents  no  defence  to  the  action,  in  whole  or  in  part.  As 
to  the  articles  which  were  not  in  the  possession  of  the  plain- 
tiff at  the  time  of  the  sale,  there  was  no  implied  warranty 
of  title,  and  no  express  warranty  is  alleged,  nor  is  it  shown 
that  the  plaintiff  undertook  or  promised  to  deliver  them,  or 
that  the  defendant  was  not  to  accept  and  take  them  where 
they  were  at  the  time  of  the  sale.  The  paragraph  on  this 
point  is  too  uncertain.  It  says,  ''numerous  articles  men- 
tioned in  the  inventory,"  etc.  It  should  have  stated  what 
articles. 

The  judgment  is  affirmed,  with  costs  and  two  per  cent, 
damages. 


Adams  v.  The  State. 

From  the  Madison  Circuit  Court. 

y,  A.  Harrison^  y.  W.  Sansberry^  and  C.  D.  Thompson^  for 
appellant. 

y  C,  Denny,  Attorney  General,  for  the  State. 

Per  Curiam. — ^This  was  an  indictment  against  the  appel- 
lant for  an  assault  and  battery  with  intent  to  murder.    Oa 
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a  trial  by  jury,  the  defendant  was  found  guilty,  a  motion  made 
by  him  for  a  new  trial  was  overruled,  and  sentence  was  pro- 
nounced against  him. 

The  third  error  assigned  is,  that  the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial.  This  error  is 
confessed  by  the  Attorney  General,  and  counsel  for  appel- 
lant do  not  ask  a  decision  of  the  questions  presented  by  the 
other  assignments. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 
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ISO   689 
Receiver. — Appointment  cf, — ^A  judge  has  no  power  to  appoint  a  receiver  dor*    ^^  ^^ 

ing  vacation,  nor  has  a  clerk  any  power  to  approve  a  receiver's  bond  in  vaca- 
tion. 

» 

COUET. — Power  of  in  Term  Time  and  Vacation, — ^Where  a  law  authorizes  or 
contemplates  the  doing  of  an  act  by  a  court,  it  is  and  must  be  understood  that 
the  court  in  term  time  may  or  must  do  it,  and  the  judge  in  vacation  cannot^ 
unless  the  power  is  expressly  conferred  upon  him  by  law. 

From  the  Ripley  Circuit  Court. 

jE.  p.  Ferris^  for  appellant. 

y.  AT.  Thompson  and  5.  S.  Harding^  for  appellee. 

Pettit,  J. — ^This  suit  was  brought  by  Phillip  D.  Ham* 
mond,  receiver  of  the  Home  Insurance  Company  of  Lafay- 
ette, Ind.,  against  the  appellant,  John  W.  Newman,  on  a 
note  given  for  a  policy  of  insurance,  and  made  payable  to 
the  company. 

There  was  a  demurrer  to  the  complaint  for  these  causes: 
'*  I.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

*'  2.  Because  there  is  a  defect  of  parties  plaintiffs." 

The  demurrer  was  overruled,  exception  taken,  and  thb 
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ruling  is  assigned  for  error.  We  hold  that  this  ruling  was 
error,  for  which  the  judgment  must  be  reversed.  The  com- 
plaint  shows  that  the  receiver  was  appointed  by  the  judge 
in  vacation,  and  not  by  the  court.  The  receiver's  bond  was 
taken  and  approved  by  the  clerk  in  vacation,  and  not  by  the 
court.  Both  of  these  acts  are  required  by  our  statute  to  be 
done  by  the  court,  but  not  by  the  judge  or  clerk  in  vaca- 
tion. 2  G.  &  H.  151,  153,  sees.  199  and  201.  Where 
a  law  authorizes  or  contemplates  the  doing  of  an  act 
by  a  court,  it  is  and  must  be  understood  that  the  court  in 
term  time  may  or  must  do  it,  and  the  judge  in  vacation 
cannot,  unless  the  power  is  expressly  conferred  upon  him 
by  law.    Fergerv.  Wesler,  35  Ind.  53. 

There  is  no  law  in  this  State  authorizing  the  judge  to 
appoint  a  receiver,  or  the  clerk  to  take  and  approve  his  bond 
in  vacation,  hence  the  appointment  was  void,  and  the  receiver 
had  no  legal  right  to  maintain  the  suit.  The  court  ought  to 
have  sustained  the  demurrer  to  the  complaint,  which  would 
have  ended  the  case;  hence  there  are  no  other  questions  in 
the  record. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with,  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint. 


Kercheval  v.  The  State. 

« 

CknONAL  Law. — Assault  and  Battery. — EvitUnee, — On  the  trial  of  an  infor- 
mation for  assault  and  batteiy,  evidence  is  admissible,  to  show  the  animus  of 
the  defendant  and  give  character  to  the  alleged  offence,  that  a  felony  had  beea 
committed  in  the  neighborhood  within  a  few  days  before  the  alleged  assanll 
and  battery,  that  there  were  circumstances  of  suspicion  that  the  prosecuting 
witness  had  commited  the  felony,  that  the  defendant  and  others,  as  membeis 
«f  an  association  authorized  by  law  for  the  detection  and  apprehension  of  fd» 
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■■ 

OBS,  arrested  said  witness  upon  suspicion  of  having  committed  the  felonj, 
4Uid  that  SQcfa  airest  was  the  assault  and  battery  complained  of. 

From  the  Hamilton  Common  Pleas. 

J),  Moss  and  F.  M.  Trissal^  for  appellant 
y»  C.  Denny f  Attorney  General,  for  the  State. 

Downey,  J. — ^This  was  an  information  against  the  appel- 
lant for  an  assault  and  battery  upon  one  Levi  Cutts.  Other 
persons  were  included  in  the  information  as  defendants,  but 
this  case  concerns  the  appellant  alone. 

No  question  is  made  as  to  the  sufficiency  of  the  informa- 
tion. Upon  a  trial  by  jury,  the  defendant  was  found  guilty. 
He  moved  the  court  for  a  new  trial,  which  was  refused,  and 
final  judgment  rendered  against  him.  The  error  assigned  is 
:the  overruling  of  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  defendant  offered  to  prove 
that  a  felony  had  been  committed  in  the  neighborhood  with- 
in a  few  days  before  the  time  when  the  alleged  assault  and 
battery  was  committed;  that  the  prosecuting  witness  was 
suq>e^ed  of  having  been  concerned  in  its  commission ;  that 
the  defendant  and  others  acting  with  him  were  members  of 
an  association  organized  under  the  act  of  March  9th,  1852, 
I  G.  &  H.  372,  to  authorize  the  formation  of  companies  for 
the  detection  and  apprehension  of  horse  thieves  and  other 
felons,  and  defining  their  powers,  having  entered  into  arti- 
cles of  association  intended  to  be  in  conformity  to  the  stat- 
ute ;  that  the  alleged  assault  and  battery  consisted  of  the 
arrest  of  the  prosecuting  witness  by  the  defendant  and  the 
others  upon  suspicion  of  his  guilt  of  such  felony,  etc. 

The  defendant  also  offered  in  evidence  the  record  of  the 
articles  of  association  of  the  company.  The  court  excluded 
the  evidence  offered  of  the  commission  of  the  felony, 
the  circumstances  of  suspicion  against  the  prosecuting 
ndtness,  the  articles  of  association  of  the  company,  and 
the  fact  that  the  defendant  was  a  member  thereof,  and 
acting  as  such  when  he  assisted  In  making  the  arrest;  and 
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instructed  the  jury  that  such  facts  were  inadmissible  either 
in  justification  of  the  acts  of  the  defendant  or  in  mitigation 
of  punishment.  The  statute  relating  to  such  companies  pro- 
vides, that  "  every  one  of  the  members  of  such  company^ 
when  engaged  in  arresting  offenders  against  the  criminal 
laws  of  this  State,  shall  be  entitled  to  all  the  rights  and  priv- 
ileges of  constables.'*    Sec.  lo. 

We  do  not  deem  it  necessary  or  proper  to  decide  whether 
the  evidence  offered  would  have  shown  that  the  defendant 
wa$  justifiable  in  what  he  did  or  not,  but  we  think  it  clear 
that  the  offered  evidence  should  have  been  admitted.  If  it 
was  not  a  full  justification,  it  was  undoubtedly  admissible  ta 
show  the  animus  of  the  defendant,  and  to  give  character  to 
the  alleged  assault  and  battery.  I  Russell  Crimes,  595 ; 
Wasson  v.  Canfie/d,  6  Blackf.  406. 

The  judgment  is  reversed,  and  the  cause  remanded,  for  a 
new  trial. 


HoLTON  V.  Brown. 

Election. — Contest  of  Election. — Affidavit. — In  a  proceeding  to  contest  thfr 
election  of  a  county  officer,  the  grounds  of  contest  must  be  verified  by  the 
affidavit  of  the  contestor.  If  the  affidavit  is  made  by  any  person  other  than, 
the  contestor,  the  proceedings  should  be  dismissed. 

From  the  Lake  Circuit  Court. 

M.  Wood,  T,  %  Wood,  T  A,  Hendncks,  O.  B.  Hord,  and 
A,  W.  Hendricks^  for  appellant 

E,  C.  Field  and  %  Barnard,  for  appellee. 

WoRDEN,  C.  J. — Holton  and  Brown  respectively  were 
candidates,  at  the  election  of  1870,  for  the  office  of  treasurer 
of  Lake  county.  Brown  was  declared  elected.     Holton  insti- 
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luted  proceeding^  before  the  Board  of  Commissioners  of 
Lake  County,  to  contest  Brown's  election,  filing  a  statement 
of  the  grounds  of  contest  verified  by  the  affidavit  of  one 
George  Sanford,  but  not  by  his  own. 

The  proceedings  were  dismissed  by  the  board  of  com- 
missioners. An  appeal  was  taken  to  the  circuit  court, 
where,  on  the  written  motion  of  Brown,  specifying  as  one 
of  the  grounds  thereof  that  the  statement  was  not  verified 
by  the  aflfidavit  of  the  contestor,  the  cause  was  dismissed. 

The  contestor  then  moved  for* leave  to  file  an  amended 
statement  of  the  grounds  of  contest,  verified  also  by  the 
afifidavit  of  Sanford,  but  not  by  his  own,  but  this  motion 
was  overruled. 

There  was  no  error  in  either  of  these  rulings. 

The  statute  provides,  that  "the  person  contesting  such 
election  shall  be  known  as  the  contestor;  and  the  person 
whose  election  is  contested,  as  the  contestee." 

The  statement  specifying  the  grounds  of  contest  is  to  be 
verified  by  the  affidavit  of  the  contestor.  i  G.  &  H.  316^ 
sees.  I,  2,  and  16. 

This  case  was  commenced  before  the  board  of  commis- 
sioners, and  was  there  carried  on,  as  well  as  in  the  circuit 
court,  in  the  name  of  James  S.  Holton  as  contestor  against 
Brown  as  contestee. 

No  statement  of  the  grounds  of  contest  verified  by  the 
afiSdavit  of  Holton  was  filed;  and  this  was  good  ground  for 
the  dismissal  of  the  proceedings. 

If  after  the  dismissal  the  case  could  have  been  reinstated 
upon  the  filing  of  a  statement  duly  verified  by  the  contestor, 
still  there  was  no  offer  to  file  such  statement.  It  appears 
that  Sanford  was  an  elector  entitled  to  vote  at  the  election 
held,  and  he  was  entitled  to  contest  the  election,  but  he  did 
not  do  so.  Holton,  as  we  have  seen,  was  the  party  to  the 
record  as  contestor.  If  the  amended  statement  of  the 
grounds  of  contest  had  been  allowed  to  be  filed,  it  could 
only  have  authorized  proceedings  in  the  name  of  Sanford  as 
contestor^  and  this  would  have  been  equivalent  to  the  insti* 
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tution  of  new  proceedings  in  the  circuit  court,  which  could 
aot  be  done. 

The  judgment  below  is  affirmed,  with  costs. 

OsBORN,  J.,  was  absent  when  this  cause  was  considered. 


Watts  et  al.  v.  Watson. 

From  the  Vigo  Circuit  Court 

Key^  Blake  &  Ray^  for  appellants. 

y.  P.  Baird,  C,  Cruft,  and  W.  Mack^  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  to  set  aside  a  conveyance  alleged  to  have  been 
made  by  said  Henry  Watts  to  the  other  defendants,  for  the 
purpose  of  defrauding  the  appellee  and  preventing  him  from 
making  the  damages  to  which  he  was  entitled  on  account  of 
a  cause  of  action  which  he  had  against  said  Henry  for  slan- 
der.  In  the  circuit  court,  there  was  j  udgment  for  the  plaintiS. 

Several  errors  are  assigned  in  this  court,  some  of  which^ 
not  presenting  any  question,  need  not  be  particularly  noticed. 
Those  which  appear  to  us  to  be  well  assigned  are : 

1.  The  overruling  of  the  demurrer  to  the  complaint. 

2.  The  sustaining  of  the  demurrer  to  the  third  paragraph 
of  the  answer. 

3.  The  overruling  of  the  demurrer  to  the  reply. 

4.  Refusing  to  grant  a  venire  de  novo  on  the  application 
of  the  defendants;  and, 

5.  Refusing  to  grant  a  new  trial. 

The  brief  on  the  part  of  the  appellants  is  simply  a  repeti- 
tion of  the  assignments  of  error,  without  argument  or 
authority.  We  have  examined  the  case  with  some  care,  and 
are  of  the  opinion  that  the  judgment  ought  to  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 
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EvnxENCB. — Written  InitntmetU.-^-Copy  and  Original, — ^Where  an  original 
bill  of  lading  is  in  the  possession  and  under  the  control  of  the  plaintiff,  it  is^ 
enor  to  admit  in  evidence,  on  behalf  of  the  plainti£^  a  copy,  or  if  admitted  and 
it  afterward  appears  that  the  original  is  in  the  hands  of  the  plaintiff,  the  copy 
should  be  withdrawn. 

Same. — Deposition. — It  is  proper  for  a  witness,  whose  deposition  is  taken,  ta 
identify  a  written  instrument,  and  attach  a  copy  of  it  to  the  deposition,  and 
such  part  of  the  deposition  should  not  be  suppressed,  for  the  absence  of  the 
original  may  be  accounted  for,  and  the  copy  be  rendered  admissible. 

Instruction. — Evidence  of  Trivial  Statements, — ^Where  there  is  no  evidence  of 
declarations  lightly  made  in  a  trivial  way,  it  is  error  to  instruct  a  jury  that 
declarations  lightly  made  in  a  trivial  way,  by  a  party,  without  his  attention  bein^ 
called  to  the  subject-matter,  form  a  very  weak  class  of  testimony. 

From  the  Knox  Common  Pleas. 

T.  R.  Cobb  and  N.  F.  Malott^  for  appellants. 

y,  C.  Denny,  G.  G.  Reily,  and  W.  C.  Johnson,  for  appellees.. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
appellants,  to  recover  the  possession  of  six  barrels  of  whiskey. 

There  was  issue,  trial  by  jury,  verdict  for  appellees,  and,, 
over  a  motion  for  a  new  trial,  judgment  on  the  verdict. 

The  error  assigned  is  for  overruling  the  motion  for  a  new 
trial. 

The  whiskey  in  controversy  was  made  and  originally 
owned  by  the  appellees,  who  carried  on  the  distilling  busi- 
ness at  Uniontown,  Kentucky,  situate  on  the  Ohio  river,  some 
sixty  miles  below  Evansville,  Indiana.  On  the  20th  day  of 
January,  1870,  the  whiskey  was  shipped  from  Uniontowa 
through  Richeson  &  Hatfield,  forwarding  merchants,  to- 
Humphrey,  Lewis  &  Co.,  at  Evansville,  to  be  forwarded  by 
rail  to  Vincennes.  The  barreb  were  marked  "  M.  T."  but 
no  bill  of  lading  accompanied  the  whiskey,  or  any  writing, 
indicating  who  was  the  consignee,  other  than  said  initials. 
Humphrey,  Lewis  &  Co.  received  the  whiskey  January  21st, 
1870,  and  wrote  the  same  day  to  Richeson  &  Hatfield  to 
learn  the  name  of  the  consignee.  The  latter  answered  the 
same   clay,  that  the  whiskey  was  shipped  by  them  '^per 
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account  Capt.  Jeffries  or  Hufford  &  Lytle ;  M.  Thomas,  Vin- 
cennes,  Ind.,  by  rail."  On  January  22d,  1870,  the  whiskey 
reached  the  railroad  depot  of  Vincennes,  with  nothing 
accompanying,  excepting  said  initials,  to  indicate  the  con- 
signee. The  depot  agent,  Agnon,  wrote  the  same  day  to 
Humphrey,  Lewis  &  Co.,  to  learn  the  name  of  the  consignee, 
and  in  reply  was  directed  to  deliver  it  to  M.  Thomas  as  owner. 
On  the  25  th  of  January,  1870,  a  stranger  called  on  appellants 
at  their  store  in  Vincennes.  He  claimed  to  be  "  M.  Thomas" 
and  agent  for  the  appellees,  and  proposed  to  sell  them  six 
barrels  of  whiskey  then  lying  in  the  railroad  depot.  He 
exhibited  a  sample  of  the  whiskey  and  bill  of  lading  for 
same,  issued  to  Richeson  &  Hatfield,  as  consignees.  Appel- 
lants were  wholesale  liquor  dealers  at  the  time,  and  agreed  to 
take  the  whiskey  at  one  dollar  per  gallon,  if  it  agreed  with 
the  sample.  The  stranger  then  had  a  drayman  to  bring  the 
whiskey  from  depot  to  appellants'  store  and  there  consum- 
mated the  sale,  receiving  one  dollar  per  gallon,  and  gave 
appellants  a  bill  of  sale  receipted  by  him  as  agent  for 
appellees.  There  was  no  person  living  or  doing  business  in 
Vincennes  on  or  before  January  25th,  1870,  by  the  name  of 
M.  Thomas.  The  person  claiming  to  be  M.,  Thomas  disap- 
peared from  Vincennes,  after  making  sale  of  said  whiskey, 
and  has  not  been  heard  of  since.  It  is  very  obvious  that 
the  appellants  at  the  time  of  the  sale  believed  that  the  per- 
son who  represented  himself  to  be  M.  Thomas  was  the  per- 
son he  represented  himself  to  be,  and  had  no  knowledge 
then  of  Capt.  Jeffries,  or  of  his  having  any  thing  to  do  with 
the  whiskey.  After  the  sale  and  before  the  bringing  of  the 
suit,  the  appellees  demanded  of  the  appellants  the  whiskey, 
who  refused  to  deliver  the  same. 

On  the  trial,  the  appellees  claimed  and  submitted  evidence 
tending  to  prove  that  one  Capt.  Jeffries,  who  had  been  stop- 
ping a  few  weeks  at  Uniontown,  showed  them  a  letter  pur- 
porting to  be  from  M.  Thomas,  a  wholesale  liquor  dealer  at 
Vincennes,  Indiana,  inquiring  where  he  could  buy  six  bar- 
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rek  of  copper  distilled  whiskey ;  that  Jeffries  represented 
Thomas  to  be  responsible ;  that  appellees,  wanting  to  start  a 
trade  in  Vincennes,  shipped  the  whiskey  in  suit  to  Vin- 
cennes,  marked  "  M.  T. ;"  that  Jeffries  followed  the  whiskey  to 
Vincennes,  and  claiming  to  be  M.  Thomas,  sold  the  whiskey  to 
appellants ;  and  that  the  sale  was  without  appellees'  authority 
and  made  under  circumstances  sufficient  to  put  appellants 
upon  inquiry  as  to  Jeffries'  right  to  sell. 

The  appellants,  on  the  other  hand,  claimed  on  the  trial 
that  the  proof  would  fail  to  show  that  it  was  Jeffries  who 
sold  the -whiskey  to  them;  that  the  proof  would  fail  to  show 
that  the  person  who  sold  them  the  whiskey  was  not  M. 
Thomas ;  that  the  proof  would  fail  to  show  any  bad  faith  or 
want  of  caution  or  prudence  on  their  part ;  that  the  appel- 
lees had  previously  «old  and  delivered  the  whiskey  to  Jef 
fries,  and  that  they  had  purchased  in  good  faith  and  for 
value ;  that  if  they  &iled  to  prove  an  actual  sale  to  Jeffries, 
the  appellees  were  estopped  from  asserting  any  claim  to 
the  whiskey,  because  they  had  intrusted  the  party  selling  to 
them,  whether  Jeffries,  Thomas,  or  some  other  person,  with 
the  bill  of  lading  for  the  whiskey,  and  upon  the  faith  of  it 
and  the  party's  possession  of  the  whiskey,  the  appellants  had 
bought  the  whiskey  in  good  faith  and  without  notice  of  any 
fraud  on  the  part  of  the  person  selling ;  that  as  the  appel- 
lees had  enabled  the  person  selling  to  them  to  practise  a  fraud 
and  deception  upon  innocent  persons,  they  should  suffer  the 
loss,  rather  than  the  appellants,  who  had  acted  in  good  faith 
and  with  reasonable  caution  and  prudence. 

Having  thus  given  the  material  facts  in  this  unusual  and 
peculiar  case,  as  shown  by  the  record,  we  proceed  to  the 
examination  of  the  errors  complained  of. 

On  the  trial  of  the  cause,  the  appellees  offered  to  read  in 
evidence  a  copy  of  a  bill  of  lading  and  the  deposition  of 
Hatfield  in  connection  therewith.  The  appellants  objected, 
because  no  legal  excuse  had  been  shown  for  failing  to  pro- 
duce the  original.  The  depositions  of  the  appellees  had 
already  been  read,  to  the  effect  that  they  had  shipped  the 
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whiskey  to  M.  Thomas.  The  court  overruled  the  objection^ 
and  the  matter  objected  to  was  read  over  appellants'  excep- 
tion. The  appellee  Lytle  afterward  testified  on  the  trial 
that  he  had  then  in  his  possession  at  Uniontown,  Ken- 
tucky, the  original  bill  of  lading,  shown  by  copy  in  Hat< 
field's  deposition  above  mentioned.  The  appellants  there- 
upon moved  the  court  to  exclude  from  the  consideration  of 
the  jury  such  copy.  The  court  ovepruled  the  motion,  and 
the  appellants  again  excepted.  Both  these  rulings  were 
assigned  as  reasons  for  a  new  trial. 

The  evidence  was  material.  It  was  important  to  the 
appellees  as  tending  to  prove  that  the  shipment  was  in  fact 
made  by  them  to  M.  Thomas,  and  that  Jeffries  had  no  right 
to  interfere  with  the  whiskey.  The  evidence,  in  the  light  of 
other  evidence,  was  material  and  must  have  had  influence  with 
the  jury.  The  copy  of  the  bill  of  lading  admitted  over 
objection  of  appellants  shows  a  shipment  by  the  steamer 
"  Quickstep,"  and  has  the  words  in  it  "  To  be  forwarded  to  M. 
Thomas,  Vincennes,  Ind.,  by  rail,  per  account  HufTord  & 
Lytle."  The  copy  of  bill  of  lading  furnished  by  Richeson 
&  Hatfield  to  Humphrey^  Lewis  &  Co.,  the  next  day  after 
the  shipment,  shows  a  shipment  \>y  the  steamer  Fayette, 
omits  the  name  of  M,  Thomas  and  HufTord  &  Lytle,  and 
simply  has  the  words,  "  To  be  forwarded  by  rail."  Kemey 
swore  the  whiskey  was  received  from  the  steamer  Fayette. 
Hatfield  in  his  first  deposition  says  that  Jeffries  had  nothing 
to  do  with  the  shipment  of  the  whiskey.  Richeson  &  Hat- 
field's letter,  written  January  21st,  says  the  whiskey  was 
shipped  per  account  of  Jeffries  or  HufTord  &  Lytle.  Hat- 
field's second  deposition  shows  that  Jeffries  was  present  and 
directing  the  shipment. 

Counsel  for  appellees  insist  that  the  copy  was  properly 
admitted,and  refer  us  to  the  case  of  Thorn  v.  Wilson's  E^r,  27 
Ind.  370. 

In  that  case  the  court  say :  *'  It  was  also  objected  that  the 
contract  itself  was  not  produced,  but  only  a  copy.  The 
appellees  requested  the  witness  to  file  the  original,  but  as 


MAY  TERM,  1874.  12^ 


Gimbd  €i  al.  v.  Hufford  et  at. 


the  paper  was  the  property  of  the  witness,  and  he  was  beyond 
the  jurisdiction  of  the  court,  the  copy  furnished  and  made  a 
part  of  the  deposition  was  sufficient." 

It  appears  from  the  record  in  the  above  case  that  the  wit- 
ness, whose  deposition  was  taken,  was  not  a  party  to  the 
action ;  that  he  resided  beyond  the  jurisdiction  of  the  court; 
that  he  was  the  owner  and  in  possession  of  the  original  paper^ 
and  upon  request  refused  to  attach  the  same  to  his  deposi- 
tion. 

In  the  present  case,  it  is  not  shown  by  the  deposition  of 
Hatfield,  that  he  had  in  his  possession  the  original  bill  of 
lading,  or  that  he  was  asked  to  attach  the  original  to  his 
deposition.  He  was  asked  to  attach  a  copy,  which  he  says 
he  did. 

The  ruling  in  the  above  case  was  based  upon  the  ground 
that  the  witness  was  the  owner  of  the  original  paper  and 
refused  to  make  it  a  part  of  his  deposition,  and  that  being 
beyond  the  jurisdiction  of  the  court,  there  was  no  way  of 
compelling  him  to  produce  in  court  the  original  paper. 

In  the  present  case,  it  was  shown  upon  the  trial  that  the 
original  bill  of  lading  was  in  the  possession  and  under  the 
control  of  the  plaintiff:;,  who  had  come  into  this  State,  and 
were  seeking  to  assert  in  our  courts  their  rights,  which  were 
mainly  based  upon  the  terms  and  legal  effect  of  the  bill  of 
lading.  The  plaintifis^  being  suitors  in  the  courts  of  this 
State,  were  bound  by  the  same  rules  as  though  they  were 
actual  residents  of  this  State.  They,  in  their  character  of 
suitors,  were  entitled  to  the  same  rights  and  remedies  as  citi->> 
zens  of  the  State.  It  was  proper  for  Mr.  Hatfield  to  iden* 
tify  and  attach  to  his  deposition  a  copy  of  the  original  bill 
of  lading,  and  it  would  have  been  improper  for  the  court  ta 
have  suppressed  that  portion  of  his  deposition,  because  the 
plaintiffs  might,  upon  the  trial,  have  accounted  for  the  loss  or 
absence  of  the  original,  and  thus  rendered  the  copy  admissi- 
ble in  evidence.  The  B.  &  0.  R.  H.  Co,  v.  McWJunney,  36- 
Ind.  436.  The  plaintiiiSy  however,  offered  to  read  in  evi- 
VoL.  XLVI.. 
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dence  such  copy,  without  in  any  manner  accounting  for  the 
original,  and  the  defendants  objected  upon  the  ground  that 
no  legal  excuse  was  shown  for  not  producing  the  original. 

It  is  very  plain  and  obvious  that  the  court  erred  in  admit- 
ting in  evidence  such  copy ;  and  it  is  equally  as  plain  and 
obvious  that  when  it  appeared  upon  the  trial  that  such  origi- 
nal bill  of  lading  was  in  the  possession. and  under  the  con- 
trol of  the  plaintiffs,  the  court  should  have  withdrawn  from 
the  jury  a  copy  of  such  bill. 

Counsel  for  appellants  complain  of  the  giving  and  the 
refusal  to  give  instructions.  The  court,  of  its  own  motion^ 
gave  eight  instructions,  to  all  of  which  exceptions  were 
taken.  The  appellants  asked  the  court  to  give  eleven  instruc- 
tions, but  the  court  refused  to  give  any  of  them,  to  which 
proper  exceptions  were  takea. 

We  will,  in  the  first  place,  consider  the  action  of  the  court 
in  refusing  to  instruct  as  asked. 

The  first  and  second  instructions  asked  were  covered  by 
the  first  instruction  given  by  the  court 

The  third  instruction  asked  contained  a  correct  exposition 
of  the  law,  and  was  not  embraced  in  any  which  were  given, 
and  should  have  been  given. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  instruc- 
tions asked  were  substantially  embraced  in  the  second,  third, 
fourth,  fifth,  and  sixth  instructions  given. 

The  tenth  instruction  asked  was  in  substance  the  same  as 
the  third  instruction  asked  and  refused,  and  there  was  no  error 
in  refusing  it  the  second  time. 

The  eleventh  should  have  been  given. 

The  seventh  instruction  given  by  the  court  is  especially 
complained  of  by  counsel  for  appellants.  It  is  as  follows : 
"  Declarations  lightly  made  in  a  trivial  way  by  a  party,  with- 
out his  attention  being  called  to  the  subject-matter,  form  a 
very  weak  class  of  testimony.  Declarations  made  by  third 
parties,  while  not  engaged  in  some  of  the  business  transac- 
tions out  of  which  the  suit  grows,  cannot  be  regarded  as 
evidence  in  the  case." 
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Counsel  admit  that  the  foregoing  instruction  contains  a 
-correct  exposition  of  the  law  as  abstract  propositions,  but 
contend  that  they  are  not  applicable  to  the  evidence  in  the 
cause.  The  only  declarations  of  a  party,  to  which  the  first 
branch  of  the  above  insfa-uction  could  be  applied,  are  those 
of  Lytle  as  testified  to  by  Kemey,  who  was  a  member  of  the 
firm  of  Humphrey,  Lewis  &  Co.,  forwardiijg  merchants  of 
Evansville.  He  testified  that  Lytle,  one  of  the  plaintiffs, 
called  on  him  about  the  24th  of  January,  1870,  and  inquired 
of  him  about  the  whereabouts  of  the  six  barrels  of  whiskey. 
Kemey  informed  him  that  the  whiskey  had  been  shipped  to 
Vincennes,  with  instructions  to  deliver  it  to  M.  Thomas,  pur- 
suant to  the  letter  of  Richeson  &  Hatfield.  Lytle  then  stated 
that  "  Jeffries  had  bought  the  six  barrels  of  whiskey  from 
the  plaintii!s,  and  given  his  note  or  draft  for  it;  that 
Jeffries  had  got  the  whiskey  and  gone  away  with  it;  that  he, 
Lytle,  had  concluded  that  Jeffries  would  not  pay  for  the 
whiskey,  and  he  wanted  to  get  possession  of  it  before  Jeffries 
-disposed  of  it." 

The  above  declarations  do  not  appear  to  have  been  "lightly 
made  in  a  trivial  way."  They  seem  to  have  been  deliberately 
made,  while  his  attention  was  especially  given  to  the  recov- 
ery of  the  whiskey.  Afler  a  careful  examination  of  the  evi- 
<lence  in  the  record,  we  have  failed  to  find  any  to  which  the 
■above  instruction  could  be  applicable.  It  was  therefore  cal- 
oulated  to  mislead  the  jury. 

Other  questions  are  discussed  by  counsel,  but  as  they  are 
not  likely  to  arise  upon  another  trial,  we  shall  not  further 
notice  them. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  a  new  trial  in  accordance  with  this  opinion. 
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JUEOH^— GMv^/fif4r^.— ff^Vfr.— On  the  trial  of  a  criminal  cause,  the  defend- 
ant,  OS  well  as  the  State,  by  failing  to  interrogate  the  jurjr  as  to  their  beinp 
householders  or  freeholders,  or  to  take  other  steps  to  ascertain  their  com* 
petenc/  in  that  respect  before  accepting  them  and  before  they  are  sworn  to 
tiy  the  cause,  waive  objection  on  (he  groimdof  the  want  of  such  qualifications^. 
and  the  defendant  as  well  as  the  State  will  be  bound  by  the  verdict  of  such 
jury,  though  one  or  more  of  them  may  not  be  householders  or  freeholders. 

Same. — Criniinai  Law. — ycopardy, — By  the  swearing  of  such  jury  to  tiy  the- 
cause  after  such  waiver,  the  defendant  was  put  in  jeopardy,  and  was  entitled' 
to  have  a  verdict  at  their  hands;  and  the  discharge  of  one  of  such  jurors  by 
the  court  on  finding  that  he  was  not  a  freeholder  or  householder,  without  the 
consent  of  the  defendant,  would  have  been  equivalent  to  the  acquittd  of  the- 
defendant,  and  such  defendant  could  not  again  have  been  put  on  trial  for  the 
same  offence.    But  the  defendant  being  in  court  in  person  and  by  counsel^  at 
the  time  such  juror  was  dischanjed,  and  neither  excepting  nor  objecting,  such, 
dischaigc  must  be  held  to  have  been  with  ths  consent  of  the  defendant,  end. 
subsequently  putting  the  defendant  on  trial  was  not  error. 

From  the  Hancock  Circuit  Court* 

H.  y,  Dunbar,  y.  A.  New,  and  2?.  5.  Gooding,  for  appellant- 
y,  C.  Denny f  Attorney  General,  for  the  State. 

WoRDEN,  C.  J. — ^The  appellant  was  indicted,  together  witli 
her  husband  Harrisbn  Kingen,  for  the  murder  of  Samuel 
Derry  by  stabbing  him  with  knives.  The  accused  parties  * 
were  tried  separately.  The  appellant,  on  trial  by  a  jury, 
was  convicted  of  manslaughter,  and  sentenced  to  imprison- 
ment in  the  county  jail  for  the  term  of  two  years. 

It  is  shown  by  a  bill  of  exceptions  that  a  jury  had  been 
selected  and  agreed  upon  by  the  parties,  and  had  been  sworn 
to  try  the  cause,  and  had  been  permitted  to  retire  under  the* 
chat^e  of  a  sworn  bailifl^  no  evidence  having  been  intro- 
duced, and  the  case  not  having  been  stated  to  them.    On 
the  meeting  of  the  court  in  the  afternoon,  it  was  discovered 
for  the  first  time  that  one  of  the  jurors  was  not  a  house- 
holder or  a  freeholder  of  the  county.    The  jurors,  before^ 
they  were  sworn,  had  been  interrogated  as  to  having  formed! 
or  expressed  any  opinion  as  to  the  guilt  or  innocence  of  the^ 
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accused,  but  not  as  to  their  qualification  in  any  other  respect. 
The  defendant,  as  the  bill  of  exceptions  shows,  *'  refused  to 
waive  any  objection  to  the  juror,"  and  the  court  thereupon 
directed  the  juror  to  retire  from  the  box  in  consequence  of 
his  incompetency,  and  directed  the  sherifT  to  supply  his 
place  with  another  person,  which  was  done,  and  the  new 
juror  was  interrogated  as  to  his  qualifications,  and  the  jury 
as  newly  constituted  was  duly  sworn.  On  the  discharge  of 
the  incompetent  juror,  the  defendant  moved  to  be  discharged 
from  the  prosecution,  on  the  ground  that  she  had  been  in 
jeopardy,  and  that  the  discharge  of  the  juror  was  equivalent 
to  an  acquittal.  The  motion  was  overruled,  and  exception 
taken.  On  the  fUling  up  of  the  panel  of  jurors,  the  defend- 
ant again  moved  to  be  discharged  and  objected  to  being 
again  put  upon  trial  for  the  same  reason,  but  the  court 
ordered  the  trial  to  proceed.     Exception. 

In  Croy  v.  The  State^  32  Ind.  384,  it  was  held,  upon  a  full 
consideration  of  the  question,  that  where  a  defendant  failed 
to  interrogate  the  jurors  at  the  proper  time  in  respect  to 
their  being  householders  of  the  county,  it  was  too  late  to 
make  any  question  afterward  in  that  respect;  and  that  a  new 
trial  could  not  be  granted  on  the  ground  that  one  of  the 
jurors  was  not  a  householder.  Wc  concur  in  the  conclusion 
thus  arrived  at. 

The  defendant,  as  well  as  the  State,  by  failing  to  interro- 
gate the  jury  which  was  first  sworn,  as  to  their  being  house- 
holders, or  taking  other  steps  to  ascertain  their  competency 
in  that  respect,  waived  any  objection  on  that  ground.  The 
def^^ndant,  as  well  as  the  State,  would  have  been  bound  by 
the  verdict  of  that  jury  as  much  as  if  each  juror  had  been  in  all 
respects  competent.  The  defendant  had  already  waived  all 
objection  to  the  juror  on  the  ground  mentioned,  and  her 
refusal  to  waive  the  objection  after  the  incompetency  of  the 
juror  was  discovered  cannot  change  the  legal  aspect  of  the 
case.  We  do  not  understand  the  record  as  showing  that 
the  defendant  made  any  objection  to  the  juror,  but  simply  that 
^e  refused  to  waive  any  objection.    We  have  seen  that  a 
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verdict  rendered  by  the  jury  first  sworn  would  have  beea 
valid  and  binding.    The  defendant,  doubtless,  by  the  swear- 
ing of  that  jury  was  put  in  jeopardy,  and  she  was  entitled 
to  have  a  verdict  at  their  hands.     If  the  court  discharged 
them  without  sufficient  legal  reason  and  without  the  consent 
of  the  defendant,  the  conclusion  seems  to  be  irresistible  that 
such  discharge  was  equivalent  to  an  acquittal  of  the  defend- 
ant, and  she  could  not  rightfully  be  put  upon  trial  again  for 
the  same  offence.    The  cause  for  which  the  juror  was  dis- 
charged was  not  a  sufficient  legal  cause.    The  parties  had 
waived  all  objection  to  his  competency  in  respect  to  his  not 
being  a  householder,  and  that  made  him  as  competent  as  if 
he  had  been  such.     But  the  question  arises,  was  he  discharged 
without  the  consent  of  the  accused?    The  bill  of  excep- 
tions does  not  show  that  she  either  consented  or  objected. 
She  was  present  in  court  in  person  and  by  counsel,  and  suf- 
fered the  juror  to  be  discharged  without  exception  or  objec^ 
tion.    Under  the  numerous  decisions  of  this  court,  both  in 
civil  and  criminal  cases,  based  upon  the  statutes  regulating 
the  practice,  we  think  it  well  established  that  whatever  is- 
done  by  the  court  without  objection  of  the  parties,  they  hav- 
ing an  opportunity  to  object,  must  be  deemed  to  have  been 
done  with  their  consent.     The  defendant  clearly  waived  any 
objection  to  the  discharge  of  the  juror  by  failing  to  object 
or  except  thereto,  and  by  her  silence  in  this  respect  she  must 
be  deemed  to  have  consented,     i  Bish.  Crim.  Law,  5  ed.,  sec. 
1045.    The  juror  being  thus  discharged  with  her  consent, 
the  subsequent  proceedings  in  putting  her  upon  trial  were  not 
erroneous. 

There  was  a  motion  for  a  new  trial,  because,  among  other 
things,  of  improper  charges  given.  For  a  statement  of  the 
general  facts  in  the  case,  see  the  case  of  Kingen  v.  The  State, 
45  Ind.  518.  The  court  gave  in  this  case  the  same  charge 
as  was  given  in  that,  and  for  the  reasons  therein  stated  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  and  ^the  cause  remanded,  for 
z  new  trial. 
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Will. — EUcHen  to  take  RecU  Estate  or  Money, — A.  made  his  'twill,  giving  to  his 
two  daughters  eight  thousand  dollars  each,  which  they  or  either  of  them 
might  take  in  real  estate  not  disposed  of  by  will,  at  its  fair  value,  or  they 
might  decline  to  take  the  same  or  any  part  thereof  in  real  estate;  if  not  taken 
in  real  estate,  to  be  paid  in  money ;  and  if  necessary,  in  order  to  pay  the 
same,  the  executor  to  sell  real  estate  and  pay  the  same ;  the  said  daughters  to 
enjoy  the  use  of  the  money  bequeathed  to  each  *<  during  their  natural  lives  and 
at  their  death  to  revert  and  descend  to  the  heirs  of  their  body." 

Held^  that  the  devisees  were  required  to  make  an  election  whether  they  would 
take  real  estate  or  money,  and  the  legacies  were  not  payable  in  money  until 
they  declined  to  take  real  estate. 

Held^  also,  that  the  title  to  the  undevised  real  estat  vested  upon  the  death  of 
the  testator  in  his  heirs  at  law,  and  the  executor  had  no  power  to  convey  to 
the  devisees  the  real  estate  by  them  or  either  of  them  selected. 

Held^  also,  that  a  commissioner  should  be  appointed  to  convey  the  lands  selected, 
after  the  same  had  been  appraised  by  suitable  and  competent  persons  appointed 
for  the  purpose. 

Heldy  also,  that  the  devisees  would  hold  and  possess  the  lands  selected  in  fed 
simple,  and  the  money  paid  them  would  be  theirs  absolutely. 

From  the  Switzerland  Circuit  Court. 

W.  M.  Smith  and  JL  O,  Schtwder^  for  appellant. 
W.  D.  Ward  and  %  B.  McCrellis,  for  appellees. 

BusKiRK,  J. — On  the  6th  day  of  March,  1872,  George 
Tardy  died,  leaving  the  following  will : 

"  I,  George  Tardy,  of  Vevay,  Switzerland  county,  Indiana, 
being  of  sound  and  disposing  mind  and  memory,  knowing 
the  certainty  of  death  and  the  uncertainty  of  life,  do  make 
and  publish  this  last  will  and  testament,  revoking  all  former 
wills  and  testaments  by  me  at  any  time  heretofore  made.  It 
is  my  wish  and  desire  that  after  my  death  my  body  be  decently 
buried.  As  to  what  worldly  goods  or  property  it  has  pleased 
God  to  enable  me  to  accumulate,  I  dispose  of  the  same  in 
the  manner  and  form  following : 

"  Item  I.  I  desire  that  so  soon  after  my  death  as  conven- 
ient, my  executor  proceed  to  collect  what  debts  may  be  owing 
to  me,  without  unreasonable  delay,  and  as  soon  as  the  same 
shall  become  due ;  that  out  of  the  first  moneys  that  may 
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come  to  his  hands  belonging  to  my  estate,  he  pay  off  my 
just  debts  and  the  expenses  of  my  last  illness  and  burial. 

"  Item  2.  I  direct  that  my  farm,  lying  on  Indian  creek, 
and  running  toward  Vevay,  supposed  to  contain  about  three 
hundred  and  forty  acres,  be  divided  by  running  a  line  from 
the  northern  boundary,  and  running  south  to  the  southern 
boundary,  so  that  the  eastern  division  thereof  shall  contain 
forty  acres  of  land  less  than  the  western  division  ;  that  is  to 
say,  the  eastern  division  to  contain  one  hundred  and  fifty 
acres,  and  the  western  division  one  hundred  and  ninety  acres. 

"Item  3,  I  give  and  bequeath  the  eastern  division  of  my 
said  Indian  creek  farm  to  my  son  Henry  Tardy,  for  and  dur- 
ing his  natural  life,  and  at  his  death  that  the  same  shall  revert 
and  descend  to  the  heirs  of  his  body,  that  is,  to  his  cliildren, 
whom  I  desire  and  direct  shall  come  into  and  take  posses- 
sion of  the  same  immediately  after  his  death  ;  and  I  further 
desire  and  direct  that  the  wife  of  my  said  son  Henry  Tardy 
shall  in  nowise  enjoy  or  occupy  said  eastern  division  of  my 
said  farm  after  the  death  of  the  said  Henry  Tardy ;  reserv- 
ing, however,  the  use  of  the  barn  and  hay-press  jointly 
between  my  sons  Henry  Tardy  and  Eugene  T.irdy,  or  their 
descendants,  so  long  as  the  said  Eugene  may  desire  to  use 
said  barn  and  press;  and  should  the  said  Eugene  build  a 
barn  and  press  on  the  land  adjoining  said  Henry,  then,  and 
in  that  case,  Henry  to  pay  Eugene  a  reasonable  amount  for 
his  interest  in  the  barn  and  press  on  the  land  bequeathed  to 
Henry;  and  should  either  of  them  injure  or  break  any 
part  of  said  hay-press,  the  one  so  injuring  or  breaking 
shall  have  the  same  repaired  at  his  own  costs  and  charges. 

**  Item  4.  I  give  and  bequeath  to  my  son  Eugene  Tardy 
the  western  division  of  my  said  Indian  creek  farm,  for  and 
during  his  natural  life,  and  at  his  death  that  the  same  shall 
revert  and  descend  to  the  heirs  of  his  body,  that  is,  to  his 
children ;  also,  the  joint  use  of  the  barn  and  hay-press  on 
the  eastern  division  of  my  said  Indian  creek  farm  with  his 
brother  Henry,  on  the  terms  and  conditions  mentioned  in 
item  3 ;  and  after  the  death  of  my  said  son  Eugene,  I  desire 


MAY  TERM,  1874-  137 

Smith,  Ex'r,  r.  McCormick  et  al, 

and  direct  that  his  wife,  Alice,  so  long  as  she  remain  his 
widow,  may  enjoy  and  occupy  the  said  western  division  of 
my  said  farm  jointly  with  the  children  of  my  said  son 
Eugene. 

'•  Item  5.  I  give  and  bequeath  to  the  children  of  my 
daughter  Adelaide  Oakley  the  sum  of  one  thousand  two 
hundred  dollars,  which  said  sum  I  direct  my  executor  to 
place  at  interest  well  secured  by  mortgage  on  real  estate, 
until  the  youngest  of  said  children  shall  arrive  at  the  age  of 
twenty-one  years,  and  that  out  of  the  interest  received  from 
said  sumof  money  there  be  paid  annually  to  my  said  daugh- 
ter Adelaide  fifty  dollars,  and  that  the  balance  of  the  yearly 
interest  be  placed  at  interest  until  the  youngest  of  said  chil- 
dren shall  have  attained  the  age  of  twenty^ one  years,  when 
the  said  principal  and  accumulated  interest  shall  be  equally 
divided  between  the  children  of  my  said  daughter  Adelaide 
•Oakley,  share  and  share  alike. 

**  Item  6.  I  desire  that  my  executor  place  at  interest  the 
sum  of  one  thousand  dollars,  well  secured  by  mortgage  on 
real  estate,  and  that  he  pay  the  interest  on  the  said  one 
thousand  dollars  to  my  son  George  Tardy  during  his  natural 
life,  and  that  on  the  death  of  my  said  son  George  Tardy,  my 
executor  divide  and  pay  over  to  my  sons  Henry  and  Eugene 
Tardy,  and  to  my  daughters  Adelaide  Oakley,  Josephine 
TTodd.  and  Julia  Thiebaud.  the  said  one  thousand  dollars,  in 
«qual  amounts  to  each,  share  and  share  alike. 

**  Item  7.  I  give  and  bequeath  to  my  daughters  Jose- 
phine Todd,  wifj  of  Henry  Todd,  and  Julia  Thiebaud"  (now 
McCormick),  "  widow  of  Edward  Thiebaud,  deceased'*  (now 
wife  of  David  McCormick),  '*thc  sym  of  eight  thousand  dol- 
lars each,  which  they,  or  either  of  them,  may  take  in  any 
real  estate  I  may  die  possessed  of  not  disposed  of  by  this  last 
will  and  testament,  at  a  fair  valuation  of  the  same  ;  or  should 
they,  or  either  of  them,  decline  taking  the  same,  or  any  part 
thereof,  in  real  estate,  I  direct  that  my  executor  pay  the 
same  to  them,  or  either  of  them,  in  cash ;  and  if  it  shall 
become  necessary  to  sell  real  estate  to  make  out  the  said 
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sum  to  my  said  daughters  Josephine  and  Julia,  I  direct  that 
my  said  executor  proceed  to  sell  what  real  estate  I  may  die 
possessed  of,  either  at  public  or  private  sale,  on  the  best 
terms  as  in  his  judgment  and  discretion  will  best  conduce  ta 
the  interest  of  my  estate,  and  out  of  the  proceeds  of  such 
sale  he  pay  the  said  Josephine  and  Julia  a  sum  sufficiei\t  to 
make  up  the  said  eight  thousand  dollars  to  each ;  and  it  is 
my  desire  and  wish,  and  this  bequest  is  made  to  my  said 
daughters  Josephine  and  Julia  on  the  express  condition  and 
understanding,  that  they  are  to  enjoy  and  use  the  eight 
thousand  dollars  bequeathed  to  each  of  them  during  their 
natural  lives,  and  at  their  death  to  revert  and  descend  to  the 
heirs  of  their  body. 

**  Item  8.  I  give  and  bequeath  to  my  daughter  Julia 
Thiebaud"  (now  McCormick)  "all  my  household  and  kitchea 
furniture,  except  my  bed  and  bedding  and  wearing  appareL 

"  Item  9.  After  paying  all  the  legacies  named  herein^ 
and  the  paying  of  all  the  expenses  of  my  last  illness  and 
burial,  if  there  be  any  amount  remaining,  I  direct  that  the 
same  be  by  my  executor  equally  divided,  share  and  share 
alike,  between  my  sons  Henry,  Eugene,  and  George,  and  my 
daughters  Adelaide  Oakley,  Josephine  Todd,  and  Julia 
Thiebaud"  (now  McCormick) ;  "  the  amount  that  would  be  for 
George  Tardy  to  be  placed  at  interest  the  same  as  the  one 
thousand  dollars  mentioned  in  item  6,  and  to  be  disposed  of 
in  the  same  manner;  and  the  amount  that  would  be  coming 
to  my  daughter  Adelaide  to  be  placed  at  interest  and  be 
disposed  of  for  the  benefit  of  her  and  her  children  in  the 
manner  the  one  thousand  two  hundred  dollars  mentioned  ia 
item  5  is  to  be  disposed  of. 

"Item  10.  I  hereby  constitute  and  appoint  William  M. 
Smith  executor  of  this  my  last  will  and  testament 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  the  8th  day  of  December,  1869. 

"  George  Tardy."    (seal.) 

On  the  13th  day  of  January,  1874,  appellees  brought 
this  action  against  the  appellant^  alleging  that  they  are  the 
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devisees  named  in  item  7  of  the  above  will,  in  which  they 
ask  the  court  to  "order  and  direct  the  said  executor  to  con- 
vey to  them  such  real  estate  as  they,  or  either  of  them,  may 
select,  by  deed  in  fee  simple,  and  pay  over  to  them  such 
moneys  as  they,  or  either  of  them,  may  choose  to  take,  ta 
be  used  and  enjoyed  by  them  as  they  may  see  proper  and 
right  in  the  premises."  To  this  petition  there  was  filed 
a  general  demurrer  that  it  did  not  state  facts  sufficient,  etc. 
This  demurrer  was  overruled,  and  judgment  rendered  on  the 
demurrer.     Was  the  action  of  the  court  right  ? 

The  allegations  of  the  complaint,  in  reference  to  the  elec- 
tion of  the  appellees,  and  the  refusal  of  the  appellant,  are  as 
follows : 

"  They  further  allege,  that  by  the  terms  of  the  said  will 
they  are  entitled  to  a  fee  simple  in  any  real  estate  they 
may  choose  to  take,  and  the  unrestrained  use  and  control  of 
all  moneys  they  or  either  of  them  may  choose  to  take  as 
part  of  the  legacy  aforesaid ;  and  that  the  said  executor  giv- 
ing to  the  said  will  a  construction  not  as  they  believe  war- 
ranted by  the  law,  has  failed  and  refused,  and  still  fails  and 
refuses  to  pay  over  to  them,  the  moneys  now  in  his  hands^ 
and  to  which  they  are  entitled,  or  convey  to  them  the  por- 
tions of  said  real  estate  already  selected  by  them,  by  an 
absolute  and  indefeasible  title  in  fee  simple,  though  often 
requested  so  to  do." 

The  only  error  assigned  is  based  upon  the  overruling  of 
the  demurrer  to  the  complaint. 

Counsel  for  appellant  assume  the  following  positions : 

"  There  is  manifest  error  in  the  record,  for  two  reasons,  ta 
wit: 

*•  I.  The  petition  does  not  allege  that  the  plaintiffs  below, 
or  either  of  them,  had  elected  to  take  either  real  property 
or  personalty,  or  part  realty  and  part  personalty.  This  will 
gives  appellees  an  election  as  to  how  they  will  take  their 
bequests,  and  such  election  must  not  only  be  made,  but  the 
executor  must  be  notified  properly  of  such  election,  and 
must  have  refused  compliance  with  the  same,  before  an  action. 
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of  this  kind  will  lie  against  him.  These  facts  must  be  pleaded. 
2  G.  &  H.  ^2,  notes  e^f^  g,  and  cases  cited. 

•*2.  Under  this  will,  appellees  take  only  a  life  estate. 
There  arc  bequests  of  eight  thousand  dollars  to  each  of  the 
two  daughters,  Josephine  and  Julia,  to  be  paid  in  money  or 
real  estate,  or  part  money  and  part  real  estate,  at  the  option 
of  the  taker.  Without  the  election  on  the  part  of  the  taker 
to  have  real  estate,  then  it  is  money.  This  election  is  dehors 
the  will,  and  can  have  no  influence  in  fixing  the  nature  of 
the  gift." 

By  the  seventh  clause  of  the  foregoing  will,  the  testator 
<ievised  to  each  of  his  daughters  Josephine  and  Julia  eight 
thousand  dollars,  with  the  privilege  on  the  part  of  each  to 
take  the  whole  in  real  estate  or  money,  or  a  part  in  real 
estate  and  a  part  in  money.  The  devisees  are  required  to 
make  an  election.  The  legacies  are  not  payable  in  money 
until  the  devisees  decline  to  take  real  estate.  No  pro- 
vision is  made  in  the  will  for  the  selection,  appraisement, 
and  conveyance  of  such  real  estate.  The  title  to  the  unde- 
vised real  estate  vested,  upon  the  death  of  the  testator,  in 
his  heirs  at  law.  No  title  is  vested  in  the  executor,  nor  is 
any  power  or  authority  conferred  on  him  to  execute  a  con- 
veyance to  the  devisees  for  the  real  estate  by  them  or  eitlier 
of  them  selected.  The  executor  is  authorized  to  sell  real 
estate,  if  it  shall  become  necessary  to  do  so,  to  procure  money 
to  pay  the  legacies  provided  for  in  the  seventh  clause  of  the 
will ;  but  this  would  not  authorize  him  to  convey  real  estate 
selected  in  pursuance  of  such  clause  of  said  will.  The 
devisees  have  the  right  to  select  from  any  undevised  lands 
of  which  the  testator  died  seized  and  possessed.  In  the 
absence  of  any  provision  for  the  appraisement  and  convey- 
ance of  the  real  estate  so  selected,  we  think  the  better  mode 
would  be  for  the  devisees,  when  they  have  made  a  selection 
of  land,  to  file  their  petition  in  the  court  below,  setting  forth 
specificnlly  the  lands  selected,  and  praying  the  court  to 
appoint  suitable  and  competent  persons  to  appraise  the  lands 
So  selected,  and  when  the  appraisement  so  made  shall  be 
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confirmed  by  the  court,  it  should  appoint  a  commissioner  ta 
convey  the  lands  so  selected  and  appraised.  When  this 
shall  be  done,  the  devisees  will  be  entitled  to  demand  and 
receive  from  the  executor  such  sum  of  money  as  will  make, 
with  the  real  estate  selected,  the  sum  of  eight  thousand  dol- 
lars to  each  of  them.  It  is  expressly  provided  by  the  said 
clause  of  said  will,  that  the  money  shall  be  paid  to  the- 
devisees  named.  They  are  entitled  to  the  money,  and  not 
to  the  interest-merely  thereof.  Nor  has  the  executor  the 
right  to  require  of  such  devisees,  or  either  of  them,  a  bond 
conditioned  that  they  will  pay  such  money  to  the  heirs  of 
their  bodies. 

As  the  executor  is  required  to  pay  the  legacy  to  the  per- 
sons named,  he  will  be  discharged  from  liability  when  he 
does  so,  and  is  not  interested  in  what  shall  become  of  it  upoa 
the  death  of  the  legatees. 

In  our  opinion,  the  devisees  will  hold  and  possess  the  lands 
selected,  in  fee  simple  and  the  money  paid  to  them  will 
belong  absolutely  to  them.  , 

This  view  is  so  well  settled  by  the  adjudged  cases  in  this, 
court,  that  we  do  not  feel  called  upon  to  do  more  than 
cite  such  cases.  See  Sorden  v.  Gatewood,  i  Ind.  107 ;  Doe 
V.  yackman,  5  Ind.  283;  Siceloff  y.  Redman' s  Adm'r,  26  Ind. 
25 1  ;  Prior  v.  Qitackenbushy  29  Ind.  475  ;  Andrews  v.  Spurlin^ 
35  Ind.  262. 

It  results,  from  what  we  have  said,  that  the  complaint  was- 
bad,  and  the  final  judgment  erroneous.  The  whole  case 
proceeded  on  the  theory  that  it  was  the  duty  of  the  execu- 
tor to  convey  the  lands  selected. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 
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141   4M  Corporation. — Pleading, — ^In  an  action  by  a  corporation,  an  answer  of  general 

-  -|^^==i.  denial  does  not  put  in  issue  the  existence  of  the  corporation. 

IM  4971  -Same. — Organization, — The  signing  of  articles  of  association  ()y  parties  pro- 

46   14a;  posing  to  fonn  a  manufacturing  corporation  does  not  create  such  corporation ; 

—  the  subscribers  must  also  make,  sign,  and  acknowledge  the  certificate  of  incor- 
poration prescribed  in  section  I  of  the  act  for  the  incorporation  of  manufac- 
turing corporations,  and  must  file  the  same  in  the  recorder's  office  of  the 
proper  county  and  a  duplicate  thereof  in  the  office  of  the  secretary  of  state. 
Until^ these  steps  have  been  taken,  the  corporation  has  no  legal  existence. 

ISame. — Stock  Subscription, — Estoppel, — ^Until  the  statutory  requirements  to 
organize  a  corporation  have  been  complied  with,  a  subscriber  to  the  articles 
of  association  is  not  estopped  to  deny  the  existence  of  the  corporation.    * 

Same. — Evidence. — When  nul  tiel  corporation  is  properly  pleaded,  the  burden 
of  proving  the  existence  of  the  corporation  is  on  the  plaintiff,  and  to  overcome 
such  plea  a  compliance  must  be  shown  with  the  statutory  requirements  for  the 
formation  of  the  corporation. 

Same. — Evidence  of  the  parol  admission  by  the  defendant  of  the  existence  of 
the  corporation  will  not  supply  the  lack  of  proof  that  the  statutory  require- 
ments have  been  complied  with. 

Same. — A  party  cannot  complain  of  the  rejection  of  evidence  offered,  where  the 
record  shows  that  he  has  not  been  injured  by  its  rejection. 

Same. — ^When  evidence  is  offered  tending  to  prove  onlv  one  of  several  facts 
necessary  to  a  recovery,  it  is  not  error  to  reject  it  when  no  offer  is  made» 
either  in  connection  with  the  rejected  evidence  or  otherwise,  to  prove  the 
other  essential  facts. 

From  the  Marion  Circuit  Court. 

Hendricks,  Hard  &  Hendricks  and  Test^  Bums  &  Wright, 
for  appellant. 

y.  E.  McDonald  and  %  M,  Butler^  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the 
appellee  on  the  following  paper  subscribed  by  the  defend- 
ant. 

*'  Articles  of  association  of  the  Indianapolis  Furnace  and 
Mining  Company,  organized  for  the  purpose  of  operating  in 
the  counties  of  Marion  and  Clay,  in  the  State  of  Indiana. 

*'  Article  First.  The  name  of  said  company  shall  be  the 
Indianapolis  Furnace  and  Mining  Company. 

''  Article  Second.    The  capital  stock  of  said  company 


MAY  TERM,  1874.  143 

The  Indianapolis  Fumace  and  Mining  G>.  v.  Herkimer. 

shall  be  one  hundred  thousand  dollars,  and  be  divided  into 
shares  of  fifty  dollars  each,  to  be  paid  for  in  such  amounts 
and  at  such  times  as  may  be  ordered  by  the  board  of  direc- 
tors. 

"  Article  Third.  The  stockholders  shall  elect  directors, 
who  shall  from  their  number  elect  a  president,  secretary, 
and  treasurer,  who  shall  hold  their  office  for  one  year  and 
until  their  successors  are  elected  and  qualified. 
**  Article  Fourth.  The  board  of  directors  shall  have  the 
control  and  management  of  the  business  of  the  company, 
except  as  they  may  appoint  some  one  or  more  persons  to 
take  charge  of  the  same,  in  which  case  the  record  of  the 
action  of  the  board  in  appointing  them  shall  be  evidence  of 
their  authority  to  act  for  said  company. 

"Article  Fifth.  The  board  of  directors  shall  have  power 
to  make  assessments  on  stock,  collect  the  same,  issue  cer- 
tificates therefor,  and  declare  and  pay  dividends,  which  shall 
be  at  least  twice  a  year.  ^ 

"Article  Sixth.  All  the  expense  incurred  by  the  company 
^hall  be  paid,  and  all  the  indebtedness  of  the  same  shall 
likewise  be  discharged  before  any  dividends  shall  be  paid 
to  the  stockholders,  unless  the  directors  shall  direct  other- 
wise. 

"Article  Seventh.  We,  the  undersigned,  hereby  subscribe 
to  all  the  foregoing  articles,  provisions,  conditions,  and  stip- 
ulations, and  agree  to  the  organization  of  a  company  as 
therein  stated,  binding  ourselves  to  take  and  pay  for  the 
number  of  shares  of  stock  set  opposite  our  names  respec- 
tively, and  pay  for  the  same  at  such  times  and  in  such 
amounts  as  the  board  of  directors  may  order  the  same  to  be 
paid  for«  without  relief  from  valuation  or  appraisement 
laws. 

"  Subscribers'  Names.  No.  of  Shares. 

"J.  D.  Herkimer,  by  D.  Root,  lOO." 

There  were  three  paragraphs  in  the  complaint,  each  count- 
ing upon  the  same  instrument,  in  each  of  which  it  was 
alleged  that  at  the  time  of  the  execution  of  the  instrument 
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by  the  defendant,  the  plaintiflP-^vas-a  Arfjr  organiygd  -corpo- 
ration ;  but  it  is  not  alleged  in  either  paragraph  that  after  the^ 
execution  of  the  instrument  any.  steps  were  taken  to  per- 
fect the  organization. 

The  defendant  demurred  to  each  paragraph,  assigning  for 
-cause  the  want  of  a  statement  of  sufficient  facts,  but  the 
demurrers  were  overruled,  and  the  defendant  excepted. 

The  defendant  then  answered, 

I.  By  general  denial. 
-^  2.  Ni//  tiel  corporation* 

3.  Ntil  tiel  corporation^  setting  out  specially  the  omission 
of  the  performance  of  the  acts  required  by  the  statute,  ia . 
order  to  perfect  the  corporate  organization. 

4.  A  denial  of  the  execution  of  the  instrument,  sworn  to. 
It  appears  by  the  entries  of  the  clerk,  though  not  by  an/ 

bill  of  exceptions,  that  the  plaintiff  moved  in  writing  to 
strike  out  the  second  and  third  paragraphs  of  the  answer, 
**  for  the  reason  that  the  first  and  fourth  present  the  whole 
question,"  but  that  the  motion  was  overruled,  and  the  plain- 
tiff excepted.  A  reply  in  denial  was  then  filed  to  the  sec- 
ond and  third  paragraphs  of  the  answer. 

Trial  by  the  court,  finding  and  judgment  for  the  defend- 
ant, the  plaintiff  having  unsuccessfully  moved  for  a  new 
trial. 

The  overruling  of  the  appellant's  motion  to  strike  out  the 
second  and  third  paragraphs  of  the  answer  is,  amongst  other 
things,  assigned  for  error.  Conceding  that  this  question  is 
in  the  record,  the  motion  was  properly  overruled,  because 
the  ground  on  which  it  was  made  is  not  tenable.  The  first 
and  fourth  paragraphs,  being  mere  denials,  did  not  "present 
the  whole  question."  Tlie  general  denial  does  not  put  in 
issue  the  existence  of  the  corporation.  Cicero  Hygiene^ 
Draining  Company  v.  Craighead,  28  Ind.  274.  and  author!* 
ties  cited.  Perhaps  the  paragraphs  were  in  abatement,  and 
should,  therefore,  have  been  sworn  to.  See  Heaston  v.  The- 
Cincinnati,  etc.^  Railroad  Co.^  16  Ind.  275.    But  no  question 
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was  made  in  this  respect,  nor  was  the  validity  of  the  para- 
graphs in  any  way  brought  in  question. 

We  may  properly  here  notice  another  proposition,  which^ 
though  not  perhaps  directly  involved,  is  in  some  measure 
connected  with  the  motion  for  a  new  trial.  We  are  of  opin- 
ion that  a  radical  error  was  committed  in  overruling  the 
demurrers  to  the  several  paragraphs  of  the  complaint.  The 
articles  of  association  signed  by  the  defendant,  including 
his  subscription  for  stock,  were  very  clearly  mere  prelimi- 
nary articles,  contemplating  a  future  perfection  of  the  organ- 
ization as  a  corporation.  The  defendant's  contract  did  not 
purport  to  be  with  an  existing  corporation,  but  with  one  to 
be  brought  into  existence  in  the  future.  The  averment  in 
the  complaint  that  the  plaintiff  was,  at  the  time  the  sub* 
scription  was  made,  an  existing  corporation,  cannot  change 
the  nature  and  legal  effect  of  the  defendant's  contract.  That 
contract  was,  in  legal  effect,  that  the  defendant  would  take  \ 
and  pay  for  thcstock  subscribed  for,  in  case  the  organization 
should  be  perfected  and  the  corporation  brought  into  legal 
existence,  and  not  otherwise.  Such  preliminary  subscrip- 1 
tions  seem  to  enure  to  the  benefit  of  the  corporation  when  1 
formed.     Heastan  v.  The  Cincinnati^  etc.^  Railroad  Ca,,  supra. 

But  unless  the  subsequent  step^,  necessary  to  bring  inta 
existence  the  corporation,  were  taken,  there  was  no  corpo- 
ration to  whose  benefit  the  contract  could  enure,  and  the 
defendant  could  not  be  liable;  and  it  should  have  beea 
averred  in  the  complaint  that  such  steps  had  been  taken- 
Wert  v.  The  Crawfordsville  and  Alamo  Turnpike  Co.,  19  Ind^ 
242 ;  Williams  v.  The  Franklin  Township  Academical  Asso* 
ciation,  26  Ind.  310. 

In  such  case,  the  estoppel  growing  out  of  a  contract  with 
a  party  as  an  existing  corporation  does  not  apply.  In  the 
case  last  cited,  the  court  say : 

"  This  rule  of  estoppel  does  not  apply  to  a  suit  brought 
on  a  subscription  made  with  a  view  to  the  organization  of  a 
corporation,  and  as  preliminary  thereto,  where  other  acts 
Vol.  XLVL— 10 
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are  required  by  the  law  as  a  condition  precedent  to  the  exer- 
cise of  corporate  power*?." 

The  first  and  second  sections  of  the  act  for  the  incorpora* 
tion  of  manufacturing  and  mining  companies  (i  G.  &  H. 
425),  under  which  the  appellant  claims  to  have  been  oi^an- 
izedj  are  as  follows : 

"Section  i.  Be  it  enacted,"  etc.,  "that  whoever  three 
or  more  persons  may  desire  to  form  a  company  to  carry  on 
any  kind  of  manufacturing,  mining,  mechanical,  or  chemical 
business,  they  shall  make,  sign,  and  acknowledge,  before 
some  officer  capable  to  take  the  acknowledgment  of  deeds, 
a  certificate  in  writing,  which  shall  state  the  corporate  name 
adopted  by  the  company,  the  objects  of  its  formation,  the 
amount  of  the  capital  stock,  the  term  of  its  existencCi  not, 
however,  to  exceed  fifty  years,  the  number  of  directors,  and 
their  names,  who  shall  manage  the  affairs  of  such  company 
for  the  first  year,  and  the  name  of  the  town  and  county  in 
which  its  operations  are  to  be  carried  on,  and  file  the  same 
in  the  office  of  the  recorder  of  such  county,  which  shall  be 
placed  upon  record,  and  a  duplicate  thereof  in  the  office  of 
the  secretary  of  state. 

"Sec.  2.  When  the  certificate  shall  have  been  filed  as 
aforesaid,  the  persons  who  shall  have  signed  and  acknowl- 
edged the  same,  and  their  successors,  shall  be  a  body  pol- 
itic and  corporate,  and  by  their  corporate  name  may  take,  hold 
and  convey  real  estate  necessary  to  cany  on  the  operations 
named  in  such  certificate." 

It  will  be  seen  by  these  provisions,  that  the  corporations 
contemplated  by  the  act  do  not  come  into  existence  until 
the  certificate  provided  for  shall  have  been  filed  in  the  office 
of  the  proper  recorder,  and  a  duplicate  thereof  in  the  office 
of  the  secretary  of  state. 
4^'  Now,  although  the  complaint  was  held,  good,  the  pleas  of 
Tzul  tiel  corporation  put  in  issue  the  existence  of  the  corpo- 
ration ;  and  we  think,  under  the  issues,  the  plaintiff  was 
bound  to  prove  such  existence  by  showing  a  compliance 
with  the  statutory  requisites.  The  burthen  was  on  the  plain- 
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tifi)  because  the  defendant  was  not  estopped  by  his  contract 
to  dispute  the  existence  of  the  corporation,  and  because  the 
perfection  of  the  organization  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover. 

We  now  proceed  to  consider  the  ground,  upon  which  it  is 
-claimed  that  a  new  trial  should  have  been  granted.  There 
"were  six  r^easons  assigned  for  a  new  trial.  The  first,  second, 
^nd  sixth  involve  nothing  but  the  question  whether  the 
finding  was  in  accordance  with  the  evidence. 

With  reference  to  these,  it  is  only  necessary  to  say  that 
they  are  without  foundation,  for  the  reason,  as  we  shall 
liereafter  see,  that  the  plaintiff  failed  to  prove  the  legal 
•organization  of  the  corporation. 

The  other  reasons  are  as  follows : 

"  3d.  The  court  erred  in  refusing  to  allow  the  plaintiff  to 
introduce  in  evidence  the  subscription  articles  and  list  signed 
"by  all  the  stockholders,  including  the  defendant  Herki- 
3fner. 

••4th.  The  court  erred  in  refusing  plaintiff  to  introduce  in 
•evidence  the  certificate  of  association  of  members  constitut- 
ing their  corporation,  which  was  filed  and  recorded  in  the 
recorder's  office  of  Clay  county,  Indiana,  July  loth,  1867. 

"  Sth.  The  court  erred  in  refusing  to  hear  the  testimony  of 
Horace  W.  Hibbard,  to  the  effect  that  defendant  told  him 
that  he  had  five  thousand  dollars  of  the  stock  of  said  com- 
pany, and  offered  to  trade  the  same  to  him." 

A  bill  of  exceptions  shows  that  the  evidence  specified  in 
the  reasons  set  out  was  offered  and  rejected. 

One  of  the  objections  made  to  the  introduction  of  the 
articles  of  association  containing  the  defendant's  subscrip- 
tion was,  that  the  plaintiff  had  offered  no  evidence  of  the 
filing  of  the  certificate  required  by  the  statute  above  quoted 
in  the  offices  of  the  recorders  of  Clay  and  Marion  counties, 
^nd  of  the  secretary  of  state.  The  ground  on  which  the 
<:ertificate  filed  in  the  office  of  the  recorder  of  Clay  counQr 
^vas  rejected  does  not  appear.  ^ 

We  have  not  examined  this  certificate  carefully,  in  order 
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to  ascertain  whether  it  meets  the  requirteients  of  the  stat- 
ute, but  it  shows,  like  the  articles  of  association,  that  the* 
operations  of  the  company  were  to  be  carried  on  in  the 
counties  of  Clay  and  Marion.  There  was  no  evidence  given 
or  offered  that  the  certificate  or  a  duplicate  thereof  had  ever 
been  filed,  either  in  the  office  of  the  recorder  of  Marion 
county  or  of  the  secretary  of  state. 

It  would  seem  that,  under  the  statute  quoted,  where  a 
company  purports  to  be  organized  to  carry  on  its  operations; 
in  several  counties,  the  certificate  should  be  filed  in  all  of 
them.  This,  however,  need  not  be  determined.  The  filing- 
of  the  certificate  in  the  office  of  the  secretary  of  state  is  ani 
indispensable  t)rerequisite  to  the  legal  existence  of  the  cor- 
poration. 

The  evidence  of  Hibbard  was  properly  rejected,  because 
such  recognition  by  the  defendant  of  the  existence  of  the- 
corporation  could  not  estop  him  to  controvert  the  fact ;  nor 
could  it  supply  the  omission  of  an  act  which  the  law  requires 
to  be  performed  before  the  corporation  can  be  called  into 
being. 

But  the  two  documents  offered  and  rejected  were  proper 
links  in  the  chain  of  the  plaintiff's  evidence.  It  does  not: 
appear  to  have  been  claimed  by  the  plaintiff,  however,  that 
she  had  the  right  to  marshal  her  evidence,  and  introduce  it  in 
such  order  as  might  suit  her  convenience.  There  was  no- 
offer  to  prove,  either  in  connection  with  the  rejected  evidence 
or  otherwise,  the  necessary  fact  that  the  certificate  had  been^ 
filed  in  the  office  of  the  secretary  of  state,  or  that  it  had 
been  filed  in  the  office  of  the  recorder  of  Marion  county. 

Suppose  all  the  evidence  offered  had  been  admitted,  stHt 
the  plaintiff  would  not  have  been  entitled  to  recover,  because 
of  the  failure  to  prove  a  fact  essential  to  the  existence  of  the- 
corporation.  Such  being  the  case,  it  is  difficult  to  see  that 
the  plaintiff  was  in  any  way  injured  by  the  rejection  of  the 
evidence.  A  party  cannot  complain  of  the  rejection  of  tes- 
timony, unless  the  record  show  that  he  was  injured  by  its. 
rejection.    LeU  v.  Homer,  5  Blackf.  296. 
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We  are  of  opinion,  therefore,  that  the  rejection  of  the  evi- 
«dence  was  not  such  an  error  as  entitles  the  appellant  to  a 
reversal  of  the  judgment. 

The  judgment  below  is  affirmed,  with  costs. 

November  terqi,  1873. 


ON  PETITION  FOR  A   REHEARING. 


-*t 


WoRDEN,  C.  J,— The  appellant  has  filed  a  petition  for  a 
rehearing  in  this  case,  claiming,  as  we  understand  the  argu- 
ment, that  as  it  was  shown  by  averment  and  proof,  that  the 
^defendant's  contract  was  made  with  an  existing  corporation, 
it  should  be  treated  as  such ;  and  therefore  it  was  unneces* 
sary  for  the  plaintiff  to  show  that  the  proper  steps  had  been 
taken  to  perfect  the  organization  of  the  corporation. 

In  the  original  opinion,  we  set  out  in  full  the  contract 
•entered  into  by  the  defendant.  That  contract  very  clearly 
was  not  with  an  existing  corporation.  It  contemplated  a 
future  organization  of  the  corporation,  to  which  he  was  to 
1>ecome  liable  on  his  subscription.  To  treat  him  as  having 
promised  to  pay  the  amount  of  his  subscription  to  a  corpo- 
iration  which  then  existed,  would  be  to  make  a  new  contract 
for  him  in  place  of  the  one  which  he  made  for  himself. 
There  may  have  been  a  corporation  of  the  same  name,  and 
organized  for  the  same  purpose,  in  existence  at  the  time  the 
^defendant  made  his  contract ;  but  if  so,  the  contract  set  out 
was  not  made  with  such  existing  corporation.  That  con- 
tract was  to  pay  a  corporation  to  be  thereafter  organized  and 
brought  into  existence.  The  ground  upon  which  a  party 
who  has  contracted  with  a  corporation  as  such  is  estopped 
to  deny  its  existence,  is,  that  by  his  contract  he  has  recog- 
nized the  existence  of  the  corporation. 

The  contract  in  question,  instead  of  purporting  to  be  made 
with  an  existing  corporation,  utterly  excludes  the  idea  of  its 
present  existence,  but  contemplates  the  future  organization 
of  the  corporation,  to  which  he  was  to  pay  the  amount  of 
his  subscription. 
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The  legal  effect  of  a  written   contract  cannot  be  thus 
changed  by  averment  or  parol  evidence. 
The  petition  for  a  rehearing  is  overruled. 


^p  m    Fulk   v.    The   Board    of    Commissioners    of    Monroe: 
187  68i'  County. 

IS  ISO) 

liLJ5?f  Constitutional  Law,— /3rtf  and  Salary  Aa  of  1871^— The  fee  and  salary- 
act  of  1 87 1,  Acts  1871,  p.  25,  is  not  unconstitutional  because  it  makes  the* 
salary  of  the  sherifF  payable  out  of  the  fund  denominated  therein  the  county^ 
officers'  fund,  or  because  the  amount  of  said  fund  may  be  less  than  the  amount 
of  salary  and  deputy  hire  on  account  of  the  deficiency  of  the  fund  or  of  the- 
amount  paid  in  by  the  sheriff;  but  said  act  violates  section  22,  of  article  4  of  the 
constitution,  by  making  the  salaries  of  sheriffs  ununiform.  Under  said  act^ 
therefore,  the  sheriff  is  not  a  salaried  officer. 
Same. — Payment  of  Fees  into  Treasury  by  Sheriff. — ^The  provision  of  the  fee* 
and  salary  act  of  187 1,  Acts  1871,  p.  25,  requiring  the  sheriff  to  pay  lus  fees- 
into  the  county  treasury  is  unconstitutiooaL  The  fees  when  collected  bj- 
the  sheriff  are  his  own. 

From  the  Monroe  Circuit  Court. 

Claypool&  Cliapin,  R.  A.  Fulk,  W.  A.  Poland^  Buskirk  Sr 
Norton,  and  y.  H.  Z^2^^/!f»,,  for  appellant 
E.  K.  Millen,  for  appellee. 

Osborn,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  to  recover  a  balance  claimed  to  be  due  him  for 
his  salary  and  deputy  hire  as  sheriff  of  Monroe  County,  under 
the  fee  and  salary  act  of  1871,  Acts  1871,  p.  25. 

The  averments  in  the  complaint  show  that  the  appellant 
was  sheriff  of  the  county  of  Monroe  from  November,  1870, 
until  November,  1872,  and  that  he  was  acting  under  the  act 
before  mentioned  from  the  time  it  took  effect  until  the 
expiration  of  his  term  of  ofHce ;  that  he  had  complied  with 
all  the  provisions  and  requirements  of  the  act  as  such  sher- 
iff;  that  the  population  of  the  county  was  fourteen  thousand;, 
that  he  had  kept  a  deputy,  at  the  rate  of  four  hundred  dol* 
lars  per  year^  and  that  the  whole  amount  due  him  for  his  sal* 
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ary  and  deputy  hire  during  that  period  was  three  thousand 
two  hundred  and  thirty-two  dollars  and  sixty-five  cents.  It 
also  appears  that  the  amount  of  fees  and  charges  collected 
by  him  and  paid  into  the  county  treasury,  after  deducting 
the  twenty  per  cent,  commission  allowed  by  the  act,  was 
one  thousand  seven  hundred  and  sixty-four  dollars  and  sev- 
enty-nine cents ;  that  the  county  commissioners  allowed  him 
the  sum  of  one  thousand  seven  hundred  and  sixty-four  dol- 
lars and  seventy- nine  cents,  and  refused  to  make  him  any  fur- 
ther allowance.  He  claims  the  sum  of  one  thousand  four 
hundred  and  sixty-seven  dollars  and  eighty-six  cents,  the  bal- 
ance of  his  salary  and  deputy  hire.  A  proper  demand  and 
refusal  are  averred  in  the  complaint. 

To  this  complaint  the  defendant  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained ;  the  appel- 
lant excepted,  refused  to  amend,  and  final  judment  was  ren- 
dered against  him.     This  ruling  is  the  only  error  assigned. 

The  act  fixed  the  amount  which  the  sheriff  was  entitled 
to  collect  as  fees  and  the  time  and  manner  of  collecting  such 
fees.  It  also  required  him  to  pay  all  fees  collected  by 
him  into  the  county  treasury.  It  provided  that  he  should 
be  allowed  the  sum  of  fifteen  hundred  dollars  annually  for 
his  services  as  such  sherifi)  and  when  the  population  of  his 
county  exceeded  ten  thousand,  the  sum  of  one  hundred  dol- 
lars for  each  one  thousand  inhabitants  or  fraction  thereof 
over  five  hundred,  over  ten  thousand,  and  in  addition  thereto 
a  commission  of  twenty  per  cent  of  all  his  own  costs  col- 
lected and  paid  to  the  treasurer,  as  in  the  act  provided.  The 
money  paid  into  the  treasury  was  required  to  be  kept  as  a 
distinct  fund,  with  other  moneys,  paid  for  the  same  purpose, 
to  be  known  as  the  county  officers'  fund.  By  section  30,  it 
was  provided  that  the  board  of  commissioners  should,  at  each 
of  their  regular  sessions,  allow  the  clerk,  sheriff)  auditor, 
and  treasurer  one-fourth  of  their  salary,  and  one-fourth  of 
the  deputy  hire,  payable  out  of  the  county  officers'  fund,  if 
the  same  should  be  sufficient  therefor.    But  it  was  also 
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expressly  provided  that  such  allowances  to  the  sheriff  and 
clerk  should  in  no  case  exceed  the  amount  paid  into  the 
treasury  by  such  clerk  and  sherif!)  with  certain  exceptions, 
which  are  not  material  to  this  case  and  need  not  be  noticed. 

It  is  claimed  by  the  appellant  that,  under  the  law,  the 
sherifTwas  entitled  to  the  full  amount  of  fifteen  hundred  dol- 
lars as  salary,  and  four  hundred  dollars  for  deputy  hire,  with- 
out regard  to  the  county  officers'  fund,  or  the  amount  contrib- 
uted to  that  fund  by  him,  and  that  so  much  of  the  act  as 
made  the  sum  payable  out  of  that  fund,  and  limited  the 
amount  to  which  he  was  entitled  to  the  amount  paid  in  by 
him,  is  unconstitutional. 

The  only  authority  which  the  county  commissioners  had 
for  making  any  allowance  was  derived  from  the  provisions 
of  the  law  in  question.  The  salary  is  allowed  and  the  com- 
missioners authorized  to  make  the  appropriation  to  pay  it 
out  of  the  county  officers'  fund,  under  the  conditions  and 
limitations  specified  in  the  act.  No  authority  is  given  to  the 
board  to  make  the  allowance  payable  out  of  the  county 
treasury  or  any  other  than  the  fund  mentioned.  The 
provision  of  the  law  is  not  unconstitutional  because  it 
makes  the  officers'  salary  payable  out  of  the  particular  fund, 
or  because  the  amount  may  be  less  than  the  full  amount  of 
his  salary  and  deputy  hire,  on  account  of  the  deficiency  of 
the  fund  or  the  amount  contributed  by  him. 

The  reasons  urged  might  have  some  weight  in  determin- 
ing the  constitutionality  of  so  much  of  the  act  as  required 
the  sheriff  to  pay  his  fees  into  the  county  treasury.  That 
question  was  before  this  court  in  Wallace  v.  The  Board  of 
Commissioners  of  Marion  County ,  37  Ind.  383.  The  mem- 
bers of  the  court,  as  it  was  then  constituted,  were  equally 
divided  on  that  question.  Downey  and  Buskirk,  JJ.,  hold- 
ing the  provision  constitutional,  whilst  Worden,  C.  J.,  and 
Pettit,  J.,  held  it  to  be  unconstitutional.  The  majority  of 
the  court  now  concur  in  the  opinion  of  Worden,  C.  J.,  in 
that  case,  and  hold  that  the  provision  of  the  law  requiring 
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the  sheriff  to  pay  his  fees  into  the  county  treasury  is  uncon- 
-stitutional. 

In  addition  to  the  reasons  given  in  that  opinion,  we  think 
it  may  be  urged,  that  whilst  the  act  purports  to  fix  the  sal- 
aries of  the  sheriffs,  it  fails  to  make  them  uniform  and  vio- 
lates section  22,  article  4,  of  the  constitution  of  the  State. 
The  amount  may  be  fifteen  hundred  dollars^  and  it  may  be 
less.  It  is  uncertain  what  it  will  be.  It  depends  entirely 
upon  the  amount  collected.  He  cannot  take  from  the  fund 
as  salary  more  than  he  pays  in  as  fees.  If  fees  are  not  col- 
lectedy  the  officer  gets  no  salary.  In  form,  he  is  paid  by  a 
rsalary,  but  in  reality  it  is  by  fees  only.  In  our  opinion^  the 
•act  fails  to  fix  a  salary  for  the  sheriff  within  the  meaning  of 
the  section  of  the  constitution  above  referred  to,  and  that  he 
is  not  a  salaried  officer.  The  fees  when  collected  are  his, 
and  he  is  not  bound  to  pay  them  into  the  county  treasury. 

In  the  case  under  consideration,  the  averments  in  the  com- 
plaint show  that  the  appellant  has  received  from  the  county 
all  that  he  had  paid  into  its  treasury. 

The  judgment  of  the  said  Monroe  Circuit  Court  is  affirmed, 
with  costs. 


Kernodlb  v.  Caldwell,  Administrator.  ~ir  » 

46    1A3 
Contract. — Promise  to  Pay  Board  of  Adult  Daughter, — ^A  father  is  liable  ^^   1" 

for  the  board  of  his  daughter  over  twenty-one  years  of  age,  if  furnished  at  '^^   {ge 

his  request,  though  no  promise  to  pay  such  board  be  made  in  writing. 

Same. — Nor  will  the  fact  that  the  daughter  in  such  case  may  have  taken  up  her 
home  with  the  party  furnishing  such  board,  and  rendered  services  for  such 
party  without  expectation  of  charging  for  the  same,  or  being  charged  for 
board,  relieve  the  father  from  his  liability,  if  the  board  was  furnished  at  his 
special  instance  and  request 

PKAcnCEw — Demurrer, — It  is  error  to  overrule  a  demurrer  to  a  special  para- 
graph of  a  reply,  if  the  facts  are  not  sufficient  to  bar  the  answer^  Uiough  proof 
«f  the  facts  might  be  admissible  mider  the  general  issue  pleaded* 
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Same. — Partial  Reply, — A  paragraph  of  reply  which  professes  to  reply  to  the- 
whole  answer,  but  which  is  a  reply  to  only  a  part  of  the  answer,  cannot  be- 
sostained. 

From  the  Boone  Common  Pleas. 

A,  y.  Boone,  R,    W,  Harrison^  and  O.  S.  Hamilton,  for 
appellant. 

y.  A,  Stein  and  Caldwell  &  Caldwell,  for  appellee. 

Downey,  C.  J. — ^This  case^was  once  before  in  this  courts 
the  parties  being  reversed.    34  Ind.  424.     The  action  was  by 
the  appellee,   as  administrator  of  the   estate  of  Zacheus* 
Tiberghein,  deceased,  against  the  appellant,  on  two  prom- 
issory notes,  and  there  was  judgment  for  the  plaintiff     The- 
defendant  pleaded  by  way  of  set-off,  that  the  plaintiff's  intes- 
tate was  indebted  to  him  in  the  sum  of  fifty  dollars,  for 
services    rendered   in  collecting  money  and  securing  and 
renewing  notes  for  him  at  his  special  instance  and  request ;: 
in  the  sum  of  eleven  hundred  dollars,  for  taking  care  of, 
boarding,  washing,  and  various  other  services  performed  at 
the  special  instance  of  the  deceased  and  his  family,  a  bill  of 
particulars  of  which  was  filed ;  which  he  asked  might  be 
allowed  as  a  set-off  against  the  notes,  and  for  judgment  for 
any  overplus.     In  the  bill  of  particulars,  the  items  are  set 
forth  as  follows : 
To  collecting  money,  loaning  the  same,  and  services 

performed  in  and  about  the  same,  -  -         JI25.OO 

To  taking  care  of  said  deceased  and  his  wife,  Mary 
Tiberghein,  boarding  and  washing  for  same,  from 
about  the  ist  of  November,  1853,  ^^^  continuing 
]  twenty-four  weeks,  at  three  dollars  each  per  week,   144.00 

To  keeping  and  feeding  two  horses  for  said  deceased 
from  the  24th  of  November,  1853,  and  continuing 
from  that  date  for  twenty-four  weeks,  at  two  dollars 
per  week,         -------  48.OO 

To  boarding,  washing,  mending  boots  and  shoes, 
making  clothes  and  mending  same,  of  deceased, 
and  feeding  and  caring  for  one  horse  beast,  for  six 
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months  and  eighteen  days,  commencing  in  Octo- 
ber,  1858,  and  continuing  until  May  28th,  at  two 
dollars  and  fifty  cents  per  week,        -        -        .        70.CO 

To  boarding,  washing,  mending  boots,  shoes,  and 
clothes,  and  taking  care  of  deceased,  and  feeding 
and  caring  for  one  horse  beast,  four  months  and 
five  days,  at  two  dollars  and  twenty-five  cents  per 
week,  from  November  ist,  1859,  ^^  April  28th, 
i860,         -        -        - 32.00 

To  same  kind  of  services  as  above,  from  November 
1st,  i860,  to  May  loth,  1861,  four  months  and 
twenty-four  days,  at  two  dollars  and  fifty  cents  per 
week, 68.0O- 

To  same  kind  of  services  as  above,  from  October, 
1 86 1,  to  May  5th«  1862,  being  four  months  and 
ten  days,  at  two  dollars  and  fifty  cents  per  week,     38.00- 

To  same  kind  of  services  as  above  set  out,  from  Octo- 
ber, 1862,  to  May  5  th,  1863,  for  five  months,  at 
two  dollars  and  fifty  cents  per  week,        -        -  4S.OO> 

To  same  kind  of  services  as  above  set  out,  from 
October,  1863,  to  May  ist,  1864,  three  months  and 
fourteen  days,  and  also  for  daughter  of  deceased, 
Mary  Tiberghein,  for  boarding  and  washing  for 
said  Mary,  at  the  special  instance  and  request  of 
the  deceased,  at  three  dollars  and  seventy-five  cents  * 

for  all, 56.25 

To  same  kind  of  services  for  deceased  and  horse,  as 
above  set  out,  from  June  13th,  1864,  to  June,  1865,- 
for  six  months,  at  two  dollars  per  week,        -  52.00- 

And,  at  special  instance  and  request  of  the  deceased, 
in  boarding,  nursing,  washing,  and  other  expenses 
during  the  last  sickness  of  said  Mary  Tiberghein, 
the  daughter,  from  June  ist,  1864,  to  October 
19th,  1864,  sixty  days,  at  one  dollar  per  day,  and 
eighty-one  days,  at  two  dollars  per  day,        -     -     222.00 

To  boarding  Mary  Tiberghein,  at  the  special  instance 
and  request  of  the  deceased,  at  different  times  in 
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i860y  i86i«  1862,  and  18631  *^^  ^  ^^  years  and  a 
half, 


400.0a 


^1200.25 
And  on  which  there  should  be  a  credit  for  Mary  for 

clothes,  etc.,  .  .  -  .  50.00 


Balance,  -  -  -  .  .         ^1150.25 

We  have  set  out  the  items  of  account  thus  at  length,  in 
order  that  it  may  be  seen  whether  the  fourth  paragraph  of 
the  reply  was  sufficient  or  not.  A  demurrer  to  that  para- 
graph was  filed  by  the  defendant  and  overruled  by  the  court. 
That  paragraph  of  the  reply  was  as  follows : 

"And  for  further  reply  to  the  answer  of  defendant,  the 
said  Caldwell  avers  that  the  said  decedent,  Zacheus  Tiberg- 
hein,  was  the  father-in-law  of  the  said  John  W.  Kernodle,  he 
having  married  the  daughter  of  said  deceased  long  before 
said  Tiberghein,  his  wife,  and  daughter  were  furnished  any 
of  the  board  or  care  and  attention  mentioned  in  said  Kerno- 
dle's  claim,  and  that  during  the  whole  period  of  the  furnishing 
of  said  board,  care,  and  attention  and  services,  said  Kernodle 
and  the  said  daughter  of  said  deceased  were  man  and  wife 
and  kept  house  themselves ;  that  at  such  time  as  the  decedent 
lived  at  the  house  of  said  Kernodle  and  received  board, 
washing,  mending,  and  clothes,  and  other  services  mentioned 
in  defendant's  answer^  he  lived  there  as  a  member  of  said 
defendant's  family,  being  invited  there  by  defendant,  and 
working  for  defendant,  neither  expecting  to  charge  said 
defendant  for  his  work  and  labor  nor  expecting  to  be  charged 
for  his  board,  cow,  or  horse,  nor  any  services  rendered  him 
at  such  times  by  defendant  or  his  family ;  and  that  at  all  of 
such  times  he  was  there  without  any  contract,  express  or 
implied,  to  pay  for  such  board  or  services  rendered,  but 
visited  and  lived  with  said  daughter  and  son-in-law  as  a 
member  of  the  said  family ;  that  at  the  time  the  wife  of  said 
decedent,  Mary  Tiberghein,  during  parts  of  1853  and  1854, 
iitopped  at  said  Kernodle's  house  and  was  furnished  boards 
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care,  and  attention  as  in  the  answer  mentioned,  she  had  gone 
there  on  a  visit  to  her  said  daughter  and  son-in-law  by  their 
request,  and  remained  with  them  as  a  member  of  said  fam- 
ily, and  without  any  contract,  express  or  implied,  to  pay  for 
said  board  or  services,  etc.,  in  fact,  said  Kemodle  never  expect- 
ing or  intending,  at  the  time,  to  charge  said  decedent'  for 
said  board,  services,  etc.,  but  simply  acting  the  part  of  an 
af!ectionate  son,  and  never  concluded  to  charge  for  the  same 
until  after  the  death  of  said  deceased ;  that  as  regards  that 
part  of  said  claim  relating  to  board,  care,  and  attention  ren- 
dered to  Mary  Tiberghein,  said  administrator  avers,  that  at 
the  time  said  care,  attention,  services,  etc.,  were  rendered 
by  said  Kernodle,  the  said  Mary,  daughter  of  said  deceased,, 
was  of  full  age,  that  is,  over  the  age  of  twenty-one  years ; 
that  said  decedent  never  signed  any  instrument  of  writing,. 
by  which  he  agreed  to  pay  the  said  indebtedness  of  said 
Mary,  if  any  indebtedness  existed ;  but  on  the  contrary  he 
avers,  that  for  a  long  time  before  the  said  last  illness  of  said 
Mary,  she  had  taken  up  her  home  with  said  Kernodle,  he 
being  her  brother-in-law,  and  worked  and  rendered  various, 
services  for  said  Kemodle  and  his  wife  about  housekeeping, 
cooking,  washing,  etc.,  and  never  expected  to  charge  for 
said  services  and  never  expected  to  be  charged  for  her 
board,  care,  sind  attention  bestowed  as  claimed ;  but  plaintiff 
avers  that  said  Mary  at  all  such  times  lived  with  said  Kerno- 
dle as  a  member  of  his  family  and  without  any  contract 
express  or  implied  to  pay  for  said  board ;  wherefore,"  etc. 

We  are  of  the  opinion  that  the  court  erred  in  overruling^ 
the  demurrer  to  this  paragraph  of  the  reply,  and  that  for 
this  reason  the  judgment  ought  to  be  reversed. 

Taking  the  bill  of  particulars  as  a  part  of  the  answer,  it 
will  be  seen  that  the  board,  etc.,  of  the  daughter  of  the 
deceased,  Mary  Tiberghein,  was  furnished  at  the  special 
instance  and  request  of  the  deceased.  It  is  replied  to  this, 
that  the  said  Mary  was  over  twenty-one  years  of  age,  and. 
that  said  deceased  never  signed  any  instrument  of  writing 
by  which  he  agreed  to  pay  the  said  indebtedness  of 
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Mary.  This  is  no  sufficient  reason  why  he  should  not  pay 
it,  if  the  board,  etc.,  were  furnished  at  his  special  instance 
and  request.  A  parent  may  be  liable  for  the  board,  etc.,  of 
a  daughter  over  twenty-one  years  of  age,  if  furnished  at  his 
request.  Nor  is  the  fact  that  said  Mary  had  taken  up  her 
home  with  said  Kernodle,  and  worked  and  rendered  various 
services  for  him  and  his  wife  and  never  expected  to  charge 
for  her  services  or  to  be  charged  for  her  board,  etc.,  lived  as 
a  member  of  his  family  and  without  having  made  any  con- 
tract to  pay  for  her  boarding,  etc.,  any  sufficient  reason. 

There  was  a  general  denial  of  the  answer,  in  the  reply, 
and  perhaps  the  fourth  paragraph  was  unnecessary,  and 
might  have  been  struck  out  on  motion.  In  fact,  the  defend- 
ant did  move  to  strike  it  out,  but  the  court  overruled  his 
motion.  Counsel  for  appellee  say,  with  reference  to  striking 
it  out :  '*  It  might  prejudice  the  ends  of  justice  to  strike  it 
out,  and  its  retention  can  certainly  notprejudiceaparty  who 
admits  that  all  its  matter  might  be  put  in  evidence  under  the 
general  denial." 

We  cannot  concede  the  correctness  of  this  position.  The 
matters  set  up  in  a  special  paragraph  of  a  reply  may  beadmis* 
sible  in  evidence  under  the  general  denial,  and  yet  such  mat- 
ters may  not  be  a  bar  to  the  answer.  It  is  not  necessary  to 
say  to  the  learned  counsel  in  this  case,  that  a  special  paragraph 
of  a  reply  which  professes  to  reply  to  the  whole  answer,  and  is 
a  reply  to  a  part  only,  cannot  be  sustained.  Such,  we  think, 
is  the  character  of  the  paragraph  in  question.  Conceding 
that  the  paragraph  sufficiently  meets  the  other  items  of  the 
account,  which  we  need  not  decide,  it  is  clear  that  it  does 
not  meet  that  part  of  the  account  for  the  board,  etc.,  of  the 
daughter  of  the  deceased.  It  ought  to  be  stated  that  the 
pleadings  in  this  case  are  those  of  two  actions  consolidated, 
and  for  this  reason  may  not  be  as  accurate  as  they  otherwise 
would  have  been; 

There  are  several  other  questions  discussed,  arising  under 
the  motion  for  a  new  trial  and  the  overruling  thereof,  but  as 
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a  new  trial  must  result  from  our  ruling  on  the  point  already 
<]ecided,  we  need  not  consider  them. 

The  judgment  is  reversed,  with   costs,  and  the  cause 
remanded. 

Opinion  filed  November  tenn,  1873  \  petition  for  a  rehearing  orermled  May 
<erm,  1874. 
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Statute  of  LnnrATiONS.— Cbif/r<z^. — Personal  Injury. — A  complaint  cbarg- 
ing  that  the  defendants,  in  consideration  of  a  certain  sum  paid  them,  as  sur- 
geons, undertook  to  attend  to,  care  for,  and  heal  a  broken  arm  of  the  plaintiff, 
and  that  they  so  negligently  and  unskilfully  conducted  themselves  that  the 
arm  was  rendered  worthless,  etc.,  is  a  complaint  upon  the  contract,  and  the 
action  is  not  barred  by  the  statutory  limitation  of  two  years  for  injury  to  the 
person,  but  the  statutory  limitation  of  six  years  is  applicable. 

From  the  Marion  Superior  Court 

D,  V.  Bums,  for  appellant 

A.  G.  Porter,  B.  Harrison^  and  C.  C.  Mines,  for  appellees. 

OsBORN,  J. — ^The  appellant  sued  the  appellees,  and  in  his 
complaint  alleged  that  they  were  partners,  engaged  in  the 
practice  of  physic  and  surgery,  in  the  city  of  Indianapolis ; 
that  he  employed  them  to  set  and  heal  his  arm,  which  was 
broken,  and  "  for  that  purpose  they  undertook  as  surgeons, 
for  the  sum  of  one  hundred  dollars  paid  them  by  the  plain- 
tiff! to  attend  and  care  for  him ;  that  they  so  negligently  and 
unskilfully  conducted  themselves  in  setting  and  attempting 
to  heal  and  cure  said  arm  as  to  impair  and  destroy  the  effi- 
ciency of  and  render  the  same  almost  worthless  to  plaintiff';" 
that  by  reason  of  such  unskilfulness  and  negligence,  the 
plaintiff*  was  made  sick  and  disabled  from  attending  to  his 
business,  and  put  to  great  expense,  etc.,  to  his  damage  in 
the  sum  of  ten  thousand  dollars. 
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The  appellees  filed  an  answer  of  two  paragraphs  : 

1.  The  general  denial. 

2.  That  the  cause  of  action  in  the  complaint  described  did 
not  accrue  within  two  years  next  before  the  commencement 
of  this  action. 

A  demurrer  was  filed  to  the  second  paragraph  of  the 
answer,  which  was  overruled,  and  an  exception  taken.  The 
appellant  refused  to  reply,  but  elected  to  stand  by  his  demur- 
rer, and  final  judgment  was  rendered  against  him,  and  for 
costs. 

The  error  assigned  in  general  term  of  the  superior  court 
was  in  overruling  the  demurrer  to  the  second  paragraph  of 
the  answer^  where  the  judgment  of  the  special  term  was. 
affirmed.  The  error  assigned  in  this  court  is  the  error  of  the 
court  below  in  general  term  in  affirming  the  judgment  of  the 
special  term. 

The  only  question  presented  for  our  consideration  is^ 
whether  the  statutory  limitation  of  two  years  applies  to  the 
cause  of  action  in  this  case. 

The  statute,  2  G.  &  H.  156,  sec.  210,  enacts,  that  actions, 
on  account  and  contracts  not  in  writing  shall  be  commenced 
within  six  years  after  the  cause  of  action  has  accrued,  and 
not  afterward;  by  sec.  211,  p.  158,  that  actions  for  injuries^ 
to  person  or  character,  etc.,  shall  be  brought  within  ^two- 
years  after  the  cause  of  action  has  accrued,  and  not  after- 
ward ;  and  by  sec.  212,  p.  160,  that  all  actions  not  limited! 
by  any  other  statute  shall  be  brought  within  fifteen  years. 

The  appellees  insist  that  the  action  is  for  a  personal  injury 
to  the  appellant,  resulting  from  the  alleged  unskilfulness  and. 
negligence  of  the  appellees.     The  opinion  of  the  court  below 
in  general  term  is  copied  into  the  transcript.     From  that  we 
learn  that  its  ruling  was  based  upon  the  theory  that  the 
gravamen  oi  tYiG  diCtiovi  vidiS  the  personal  injuries  resulting, 
to  the  appellant  from  the  omission  of  the  appellees  to  exer 
cise  the  care  and  use  the  skill  in  the  discharge  of  their  under- 
taking to  care  for  his  broken  arm,  which  the  law  required  of 
them  upon  the  facts  of  the  case,  and  not  on  a  contract  ta 
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properly  treat  the  arm  as  surgeons ;  and  that  the  employ- 
ment for  reward  was  set  out  in  the  complaint  as  matter  of 
inducement  only. 

Prior  to  the  adoption  of  the  code  and  the  abolition  of  the 
distinction  between  the  forms  of  actions,  it  frequently  became 
material  to  decide  whether  under  the  averments  in  a  decla- 
ration the  action  sounded  in  contract  or  tort. 

Dale  V.  Holly  i  Wilson,  281,  was  an  action  ag^ainst  a 
shipmaster,  or  keelman,  who  carried  goods  for  hire,  and  in 
the  declaration  it  was  averred  that  the  defendant,  at  the  spe- 
cial instance  and  request  of  the  plaintiff)  undertook  to  carry 
certain  goods  from  one  port  to  another,  and  that  in  consid- 
eration thereof  the  plaintiff  undertook  and  promised  to  pay 
him  therefor ;  that  the  goods  were  received  by  the  defend- 
ant on  his  keel,  but  that  they  were  so  negligently  kept  by 
him  that  they  were  spoiled,  to  plaintiff's  damage.  The  gen- 
eral issue  non  assumpsit  was  pleaded. 

It  was  insisted  that,  the  declaration  not  being  upon  the 
custom  of  the  realm,  but  upon  a  particulaur  contract,  and  the 
breach  being,  that  by  the  negligence  of  the*  defendant  the 
goods  were  lost,  the  gist  of  the  action  was  the  negli- 
gence. Lee,  C.  J.,  said :  "  This  is  a  nice  distinction.  *  ^ 
The  declaration  is,  that  the  defendant  undertook  for  hire  to- 
carry  and  deliver  the  goods  safe,  and  the  breach  assigned  is 
that  they  were  damaged  by  negligence ;  this  is  no  more  than, 
what  the  law  says,  everything  is  negligence  in  a  carrier  or 
hoyman  that  the  law  does  not  excuse,  *  *  and  a  prom- 
ise to  carry  safely,  is  a  promise  to  keep  safely."  Denison^ 
J.,  said,  that  the  law  is  very  clear  for  the  plcdntiff;  that  the 
promise  to  carry  safely  need  not  be  proved,  the  law  raises 
it,  and  the  breach  was  very  right,  that  he  did  not  deliver 
them  safely,  but  so  negligently  kept  them  that  they  were 
spoiled. 

Bretherton  v.  Wood^  3  Brod.  &  B.  54,  was  predicated 
upon  the  duty,  and  not  the  contract  of  the  defendants.  It 
was  averred  in  both  counts  of  the  declaration  that  the  defend^ 
Vol.  XLVL— II 
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ants  were  the  proprietors  of  a  stage-coach,  etc.,  and  as  such 
received  the  plaintiff  as  an  outside  passenger,  to  be  safely 
carried,  etc.,  and  that  by  the  carelessness  and  unskilfulness 
of  the  defendants  and  their  servants  the  coach  was  overset 
and  overturned,  and  the  plaintiff  thereby  greatly  injured,  etc. 
A  plea  of  not  guilty  was  filed.  Two  of  the  defendants  were 
proved  not  guilty,  and  the  rest  guilty.  On  error  it  was  held, 
that  judgment  was  properly  rendered  on  the  verdict ;  that 
the  action  was  in  tort  for  the  breach  of  duty  imposed  by  law, 
and  not  upon  contract  Dallas,  C.  J.,  says :  "  If  it  were 
true,  that  the  present  action  is  founded  on  a  contract,  so  that^  % 
to  support  it,  a  contract  between  the  parties  to  it  must  have 
been  proved,  the  objection  would  deserve  consideration.  But 
we  are  of  opinion,  that  this  action  is  not  so  founded,  and 
that,  on  the  trial,  it  could  not  have  been  necessary  to  show 
that  there  was  any  contract,  and  therefore  that  the  objection 
fails.  *  *  Nor  is  it  material,  whether  redress  might  or 
might  not  have  been  had  in  an  action  of  assumpsit** 

After  distinguishing  the  case  from  several  others,  where 
it  had  been  held  that  the  action  was  joint,  and  showing  that 
those  cases  were  founded  on  contract,  and  stating  that  if  the 
cases  became  opposed  to  each  other,  **  it  must  remain  to  be 
decided  hereafter  which  of  them  is  right,"  he  concludes :  ''  At 
present,  it  is  sufficient  to  say,  that  this  action  is  founded  on  a 
misfeasance,  and  that  the  declaration  is  framed  accordingly ; 
and  therefore,  that  the  verdict  and  judgment  given  against 
some  of  the  defendants  is  not  erroneous,  and  ought  to  be 
affirmed." 

It  will  be  observed,  that  there  was  no  averment  in  the 
declaration  of  any  contract  to  carry  the  plaintiff  by  the 
defendants.  The  averment  was,  that  being  the  proprietors  of 
a  stage-coach,  they  received  the  plaintiff  as  an  outside  passen- 
ger, to  be  safely  carried,  etc.  Having  received  him  as  a 
passenger,  they  were  bound  to  exercise  proper  care  and  skill 
in  transporting  him ;  and  if  by  reason  of  any  negligence  on 
their  part,  the  coach  was  overturned,  and  he  thereby  injured, 
they  would  be  liable  for  his  damage,  not  on  account  of  their 
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contract  to  carry  him  safely,  but  on  account  of  a  legal  obli- 
-gation  to  do  so. 

Mr.  Chitty,  in  speaking  of  actions  of  tort,  i  Chitty  PL 
384,  says,  that  in  a  declaration  against  a  surgeon,  etc.,  it  is 
sufficient  to  aver  that  he  was  employed  as  such  for  reward, 
to  treat  and  cure  the  plaintiff,  and  that  he  entered  upon  the 
treatment  without  showing  any  undertaking  by  defendant, 
^r  averring  in  words  that  it  was  defendant's  duty  to  act 
skilfully,  etc.,  and  adds  :  "  Care  must  be  taken  in  declaring 
in  case  in  actions  of  this  nature,  that  the  count  be  not 
framed  as  in  assumpsit,  laying  a  promise,"  etc.  And  the 
:8ame  author,  in  treating  of  the  joinder  of  actions,  in  the  same 
i^olume,  on  page  199,  says,  if  the  count  objected  to  be  for  a 
non-feasance  and  breach  of  contract,  and  is  substantially  in 
assumpsit,  though  it  omit  the  words  "  undertook  and  faith- 
fully promised,"  yet  it  will  be  considered  as  framed  in  assump- 
sit ;  and  if  it  be  joined  with  other  counts  for  torts,  the  mis- 
Joinder  will  invalidate  the  whole  declaration. 

In  Burnett  v.  Lynch,  5  B.  &  C.  589,  Littledale,  J.,  on  p. 
>€09,  says :  "  Assumpsit  lies  where  a  party  claims  damages 
in  consequence  of  a  breach  of  promise  not  under  seal.  That 
a  promise  may  either  be  express  or  it  may  be  implied  from  a 
legal  obligation  to  do  a  particular  act.  Where  there  is  an 
express  promise,  and  a  legal  obligation  results  from  it,  then  the 
plaintiff's  cause  of  action  is  most  accurately  described  in 
assumpsit,  in  which  the  promise  is  stated  as  the  gist  of  the 
action.  But  where  from  a  given  state  of  facts  the  law  raises  a 
legal  obligation  to  do  a  particular  act,  and  there  is  a  breach  of 
that  obligation,  and  a  consequential  damage,  there,  although 
assumpsit  may  be  maintainable  upon  a  promise  implied  by 
law  to  do  the  act,  still  an  action  on  the  case  founded  in  tort 
is  the  more  proper  form  of  action,  in  which  the  plaintifT  in 
his  declaration  states  the  facts  out  of  which  the  legal  obliga- 
tion arises,  the  legal  obligation  itself,  the  breach  of  it,  and 
the  damage  resulting  from  that  breach." 

Addison  on  Torts,  p.  13,  says:  "A  tort  may  be  depen- 
dent upon,  or  independent   of,  contract.     If   a  contract 


i64  SUPREME  COURT  OF  INDIANA. 

Staley  v.  Jameson  et  ai» 

imposes  a  legal  duty  upon  a  person,  the  neglect  of  that  dutjr 
is  a  tort  founded  on  contract ;  so  that  an  action  ex  contractu 
for  the  breach  of  contract,  or  an  action  ex  delicto  for  the 
breach  of  duty,  may  be  brought  at  the  option  of  the  plain- 
tiff." 

Mr.  Chitty,  in  his  work  on  pleading,  does  not  give  a  form 
for  a  declaration  against  a  surgeon,  but  he  gives  severaT 
against  an  attorney,  both  in  case  and  in  assumpsit,  and  the 
only  real  diilerence  between  them  is,  that  in  the  declaration 
in  assumpsit,  it  is  averred  that  the  defendant  undertook  and 
fiiithfully  promised,  etc.,  and  in  case,  it  is  averred  that  the- 
defendant  accepted  and  entered  upon  the  retainer  and 
employment,  and  it  became  and  was  his  duty,  etc. 

In  the  case  at  bar,  as  we  have  seen,  the  appellees  claim 
that  the  gist  of  the  action  of  the  appellant  was  the  misfea- 
sance of  the  appellees  in  the  discharge  of  a  duty  imposed 
upon  them  by  law,  and  not  for  a  nonfeasance  and  breach  of 
contract  to  treat  the  broken  arm  and'  care  for  the  appellant ;. 
and  we  are  referred  to  Sherman  v.  Western  Stage  Company ^ 
22  Iowa,  556,  as  a  case  directly  in  point,  to  sustain  their  posi- 
tion and  the  ruling  of  the  court  below.  In  the  statement  of 
that  case,  it  is  said  that  the  plaintiff's  wife  and  child  took  pas- 
sage in  the  defendant's  line  of  coaches  at  Des  Moines  for 
Fort  Dodge,  and  were  drowned  in  crossing  Boone  River,  in 
consequence  of  the  alleged  carelessness  of  the  driver  and 
employees  of  the  defendants,  and  the  insufficiency  of  their 
ferry-boat.  To  recover  damages  for  this  bereavement,  the 
action  was  commenced.  The  court  held  that  the  cause  of 
action,  as  it  was  declared  and  set  forth  in  the  petition  or  com- 
plaint, was  for  personal  injuries  to  the  wife  and  child  of  the- 
plaintiff)  resulting  in  their  death,  and  sounding  in  tort,  rather 
than  contract,  and  that  the  statute  of  limitations  applicable 
to  actions  for  injuries  to  the  person  governed. 

It  does  not  appear  by  the  statement  of  the  case,  that  there 
was  any  contract  by  the  defendant  to  carry  the  wife  and 
child  It  is  simply  that  they  took  passage  in  the  coach  at 
Des  Moines  for  Fort  Dodge.    It  is  very  much  like  the  case 
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•of  Bretherton  v.  Woody  3  Brod.  &  B,  54,  and  the  court 
in  its  opinion  admits  that  the  question  is  not  free  from 
^oubty  and  the  ruling  is  predicated  upon  the  fact  that  the 
'Cause  of  action,  as  it  is  declared  and  set  forth  in  the  com- 
plaint, sounds  in  tort  rather  than  contract. 

In  the  case  under  consideration,  it  is  averred  in  the  com- 
plaint that  the  appellant  employed  the  appellees  to  set  and 
heal  his  arm,  which  was  broken,  and,  for  that  purpose,  they 
undertook,  as  surgeons,  for  the  sum  of  one  hundred  dollars, 
paid  them  by  him,  to  attend  and  care  for  him,  and  that  they 
'SO  negligently  and  unskilfully  conducted  themselves  in  set- 
ting and  attempting  to  heal  the  arm  as  to  impair  and  destroy 
its  efficiency.  We  think  the  action  was  upon  the  contract. 
That  a  breach  of  the  contract  should  result  in  impairing  and 
^^destroying  the  efficiency  of  the  appellant's  arm,  does  not 
■show  that  the  gravamen  of  the  action  is  an  injury  to  his  per- 
son within  the  meaning  of  section  211,  2  G.  &  H.  158. 
Actions  on  contracts  not  in  writing  must  be  commenced 
within  six  years  next  after  the  cause  of  action  accrues. 
-Actions  for  injuries  to  the  person  within  two.  The  com- 
plaint in  this  case  sets  out  a  contract  between  the  appellant 
and  the  appellees,  by  which  they  undertook  to  set  and  treat  a 
broken  arm  for  him  for  hire,  and  a  breach  of  that  contract,  to 
.his  damage.  The  damage  sustained  by  him  by  reason  of  such 
breach  consisted  in  the  loss  of  the  use  of  his  arm.  To  hold 
that  an  action  in  such  a  case  is  for  injuries  to  his  person,  will 
be  equivalent  to  holding  that  no  action  can  be  maintained 
against  a  surgeon  on  his  contract  to  treat  a  broken  limb  or 
-perform  any  other  professional  service,  where  the  damage  for 
the  breach  of  such  contract  is  a  loss  of  the  use  of  the  limb 
'Or  other  injury  to  his  health;  that  in  all  such  cases  the  action 
unust  be  for  the  tort. 

The  language  used  in  the  complaint  is  substantially  that 
^which  was  formerly  used  in  a  declaration  in  assumpsit  It 
*is  averred  that  the  defendants,  in  consideration  of  one  hun- 
«dred  dollars  paid  to  them  by  him^  '^  undertook"  as  surgeons 
to  attend  and  care  for  him  and  set  and  treat  his  broken  arm. 
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In  our  opinion  such  language  indicates  a  purpose  to  sue  ow 
the  contract 

As  was  said  in  Da/f  v.  Ha//,  supra,  the  distinction  between^ 
actions  ex  contractu  and  ex  de/icto  were  often  very  nice,  and 
many  seeming  conflicting  decisions  on  the  subject  are  founds 
in  the  books.  We  think  the  court  realized  that  in  Bretker- 
ton  V.  Wood,  supra,  and  that  the  judge  felt  somewhat  embar- 
rassed by  it  in  writing  the  opinion.  The  conclusion  of  the 
court  in  that  case  was,  however,  that  it  was  for  the  plaintifT 
to  elect  whether  he  would  sue  on  the  contract,  or  in  tort 
founded  upon  it,  and  that  the  declaration  was  so  framed  as 
to  make  it  an  action  ex  de/icto,  and  not  ex  contractu  ;  and  the 
same  may  be  said  of  Sherman  v.  Western  Stage  Com- 
pany, 22  Iowa,  ^^6,  supra.  That  case,  like  Brethertonv.  Wood, 
was  determined  upon  the  language  of  the  complaint.  In* 
both,  it  was  held,  that  the  plaintiff  had  sued  for  the  tort ;  that 
the  action  was  in  form  ex  de/icto.  In  this  we  hold  that  the 
plaintiff  elected  to  sue  on  the  contract,  and  that  the  statutory 
limitation  of  six  years  is  applicable. 

The  judgment,  of  the  said  Superior  Court  is  reversed,  with 
costs;  the  cause  is  remanded,  with  instructions,  to  that  court 
in  general  term,  to  reverse  the  judgment  of  said  court  in 
special  term,  and  direct  the  said  court  in  special  term  to> 
sustain  the  demurrer  to  the  second  paragraph  of  the  answer^ 
and  for  further  proceedings,  etc. 

Petidoii  for  a  rehearing  overmled.' 


Buzzard  v.  Hays. 


186  6Qg  Evidence. — Malicious   Prosecution, — Defendant's  Knowledge  of  PlainHJpr 

Character, — In  an  action  for  malicioas  prosecution  of  the  plaintiffon  a  charge 
of  crime,  it  is  competent  for  the  plaintiff  to  introduce  evidence  to  show  that 
before  and  at  the  time  of  the  prosecution  complained  of,  he  was  a  man  of  good 
moral  character  and  reputation  in  the  community  in  which  he  lived,  and  that 
the  defendant  had  knowledge  of  ihis«  as  tending  to  show  a  want  of  prohable 
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Feactice. — £iO  of  Exceptions. — Objections  to  Evidence, — ^The  grounds  of  aa 
objection  to  the  admission  of  testimony  must  be  shown  by  the  bill  of  excep* 
tions.  It  is  not  enough  to  say  that  an  objection  was  made  and  the  ground 
pointed  out,  without  stating  what  the  ground  was. 

From  the  Cass  Circuit  Court 

3F.  Afplegate,  for  appellant. 
D,  Turpie,  for  appellee. 

DovvNEY,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  for  maliciously  prosecuting  him  upon  a  charge 
of  forgery.  The  complaint  is  in  two  paragraphs.  The 
defendant  answered  in  three  paragraphs ;  the  iirst  of  which 
was  a  general  denial,  and  the  others  set  up  facts  to  show 
that  there  was  probable  cause  for  the  prosecution.  The 
plaintiff  replied  to  the  second  and  third  paragraphs  by  gen- 
eral denial.  A  trial  by  jury  resulted  in  a  verdict  for  the 
plaintiff,  and  there  was  judgment  thereon.  Upon  appeal  to 
this  court,  the  judgment  was  reversed.  30  Ind.  457.  On  a 
second  trial  of  the  cause,  there  was  a  verdict  for  the  defend- 
ant, a  motion  for  a  new  trial  made  by  the  plaintiff  overruled^ 
and  judgment  for  the  defendant.  From  this  judgment,  the 
present  appeal  is  taken.  The  only  error  assigned  is  upon 
the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial 

One  of  the  reasons  urged  for  a  new  trial  by  the  plaintiff  was 
the  refusal  of  the  court  to  allow  him  to  introduce  evidence 
on  the  trial  to  show  that  he  was,  at  and  before  the  time  of 
the  prosecution  complained  of,  a  man  of  good  moral  char- 
acter and  reputation  in  the  community  in  which  he  then 
resided,  and  that  the  defendant  had  knowledge  of  this,  as 
tending  to  show  a  want  of  probable  cause  for  the  prosecution.. 

In  Sliannon  v.  Spencer ^  i  Blackf.  526,  the  court  say: 

"  Whether  the  plaintiff  was  at  liberty  to  give  evidence 
of  her  general  character,  is  a  question  not  very  clear.  Thet 
general  rule  that  the  plaintifTs  character  is  not  in  issue,  and 
that  it  is  presumed  to  be  good  until  impeached  by  testimony^ 
will  admit  of  considerable  modification,  and  many  excep- 
tions, when  applied  to  actions  of  malicious  prosecution.    In 
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the  case  of  Rodriguez  v.  Tadmire,  2  Esp.  Rep.  721,  the 
defendant  in  malicious  prosecution  was  permitted,  in  show- 
ing probable  cause,  to  inquire  if  the  plaintiff  was  not  a  man 
of  bad  character,  and  we  see  nothing  inconsistent  with  jus- 
tice in  permitting  this  rule  to  operate  in  favor  of  the  plain- 
tiff; that  she,  in  showing  the  want  of  probable  cause,  may 
show  her  general  character  to  be  good.  In  criminal  prose- 
cutions, the  defendant  is  permitted  to  prove  the  goodness 
of  his  general  character:  see  Commonwealth  v.  Hardy,  2 
Mass.  317 ;  and  if  he  has  given  such  testimony  on  the  trial, 
and  should  bring  an  action  for  malicious  prosecution,  he  may 
show  all  the  testimony  that  was  given  on  the  trial,  including 
(as  a  matter  of  course)  the  evidence  of  his  good  character ; 
and  it  seems,  under  the  same  rule,  that  he  might  introduce 
such  testimony,  when  he  had  not  found  it  necessary  to  make 
use  of  it  on  the  trial.  We  are  aware  of  no  reason  that 
would  restrain  him  in  showing  the  want  of  probable  cause, 
from  using  the  same  testimony  by  which  he  might  defend 
himself  against  the  prosecution.  In  malicious  prosecution 
there  seems  more  reason  for  the  admission  of  such  testimony 
than  in  other  cases.  They  generally  rest  on  the  question  of 
probable  cause,  which  is  frequently  made  up,  or  attempted 
to  be  made  up,  of  a  combination  of  circumstances,  among 
which,  character  will  always  have  considerable  weight  We 
therefore  see  no  good  reason  why  either  general  good  or  bad 
•character,  at  the  time  the  prosecution  was  commenced,  may 
not  be  proved  in  this  action,  when  brought  on  account  of 
criminal  prosecution.  But  the  doubt  thathangs  over  the  ques- 
tion may,  for  the  present,  be  permitted  to  remain,  as  it  does 
not  appear  absolutely  necessary  to  remove  it  in  this  case." 

The  question  seems  purposely  to  have  been  left  undecided 
in  this  case. 

In  Israel  v.  Brooks,  23  III.  575.  it  was  decided  that  pre- 
vious good  character  was  admissible  for  the  plaintiff  to  show 
that  the  defendant  had  not  probable  cause  for  the  prosecu- 
tion.   The  court  say : 


MAY  TERM,  1874.  169 

Blizzard  v.  Hays. 

"  The  onus  is  on  the  plaintiff  to  show  affirmatively,  by 
circumstances  or  othenvise,  that  the  defendant  had  no  ground 
ibr  the  prosecution — no  such  reasonable  ground  of  suspicion 
sufficiently  strong  in  itself,  as  to  warrant  a  cautious  man  in 
believing  that  the  person  arrested  is  guilty  of  the  offence 
with  which  he  is  charged,  yacksv.  Stimpson,  13  111.  701; 
Rickey  w.  McBean,  17  111.  63;  Hurd  \.  Shaw,  20  111.  356. 
What  these  circumstances  may  be,  cannot  be  specified,  but 
we  would  think,  among  them,  the  good  character  of  the 
party  accused  would  stand  out  prominently.  All  must 
admit  that  is,  and  must  be,  a  strong  fact,  if  known  to  the 
accuser,  to  ward  off  suspicion,  and  therefore,  for  this  pur- 
pose, it  is  entirely  competent  for  the  plaintiff  in  the  action, 
jn  his  opening  proofs,  to  show  that  his  character  was  good, 
and  known  to  be  so  by  the  defendant,  when  he  made  the 
accusation.  As  the  onus  of  proving  a  negative — the  absence 
of  probable  cause — is  thrown  upon  the  plaintlf!)  slight  evi- 
dence will  usually  suffice  for  such  purpose.  But  the  evi- 
dence of  an  uniform  good  character  up  to  the  time  of  the 
charge,  is  something  more  than  slight  evidence,  and  the 
plaintiff  should  have  the  benefit  of  it.  If  known  to  the 
prosecutor,  what  single  fact  is  better  calculated  to  weaken  a 
belief,  he  being  a  prudent  man,  in  the  guilt  of  the  suspected 
party  ?  On  the  other  hand,  his  bad  character  may  be  shown 
by  the  defence,  as  good  ground  for  augmenting  a  suspicion 
•against  him.  We  know,  in  no  actions  save  criminal  prose- 
cutions  and  actions  for  defamation,  can  the  character  of  the 
party,  as  a  general  rule,  be  inquired  into,  but  in  such  a  case 
as  this,  there  seems  to  be  great  propriety  in  permitting  it, 
ibr  the  reasons  here  given." 

Had  the  plaintiff  been  on  trial  upon  an  indictment  for  the 
crime  of  forgery,  it  is  well  settled  that  he  might  have  intro- 
duced evidence  of  his  good  character  as  a  circumstance 
tending  to  show  that  he  was  not  guilty.  Roscoe  Crim.  Ev.  94^ 
and  note  i.  It  is  held,  however,  in  such  cases,  that  the  char- 
acter of  the  prisoner  cannot  be  put  in  evidence  by  the  State, 
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unless  he  opens  the  door,  by  first  introducing  evidence  oF 
character  himself. , 

From  the  analogy  of  the  case,  it  would  seem  to  follow 
that  in  an  action  for  malicious  prosecution,  the  plaintiff  should 
be  allowed  to  give  evidence  of  his  good  character,  and  that  the 
same  was  known  to  the  defendant,  as  a  circumstance  tending- 
to  show  a  want  of  probable  cause  for  the  prosecution.  The 
defendant  might,  no  doubt,  meet  this  by  evidence  of  his 
bad  character.  We  are  not  called  upon  in  this  case  to 
decide  whether  the  defendant  could  or  could  not  give  evi- 
dence of  the  bad  character  of  the  plaintiff,  before  the  plain- 
tiff has  opened  the  door,  as  that  question  is  not  before  us- 
What  we  do  decide  on  this  branch  of  the  case  is,  that  the 
evidence  offered  by  the  plaintiff  of  his  good  character  at 
the  time  of  the  prosecution,  and  that  his  good  character  was. 
known  to  the  defendant,  should  have  been  admitted. 

Another  ground  of  the  motion  for  a  new  trial  is,  that  the 
court  allowed  the  defendant,  who  was  a  witness  for  himself 
on  the  trial  of  the  cause,  to  testify,  notwithstanding  the 
objection  of  the  plaintiff,  that  he  instituted  the  prosecution 
complained  of  in  no  spirit  of  malice,  and  that  his  intentions 
and  motives  in  instituting  the  prosecution,  and  in  prosecut- 
ing the  same,  were  good. 

Counsel  for  the  appellant  contends  that  if  the  defendant 
can,  by  merely  swearing  that  his  motives  were  pure  and 
upright,  exculpate  himself,  he  will  always  go  acquit ;  that 
it  may  be  impossible  to  impeach  or  contradict  him,  by  show- 
ing the  state  of  his  mind  or  feelings,  as  no  one  but  himself 
can  know,  except  from  his  acts  and  declarations,  what  his 
motives  and  feelings  were ;  and  that  intention  is  a  fact  to  be 
ascertained  by  the  jury  from  all  the  facts  and  circumstances 
disclosed  by  the  testimony,  and  not  by  the  mere  oath  of  the 
party.  Had  these  objections  been  made  in  the  circuit  court 
to  the  introduction  of  the  evidence,  they  might  have  pre- 
vailed with  the  court.  But  the  bill  of  exceptions,  while  it 
states  that  an  objection  was  made  and  the  ground  of  objec«> 
tion  pointed  out,  does  not  show  what  the  ground  of  objec-^ 
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tion  was.  We  think  the  practice  requires  that  the  objection 
made  to  the  evidence  and  the  ground  of  it  shall  be  shown 
by  the  bill  of  exceptions,  and  that  it  is  not  enough  to  state 
simply  that  an  objection  was  made  and  the  ground  pointed 
out,  without  stating  what  the  ground  of  it  was.  Otherwise, 
one  objection  might  be  made  in  the  circuit  court  and  another 
considered  in  this  court.  We  cannot  regard  this  point  as 
properly  before  us,  for  the  reason  stated. 

Having  decided  that  there  was  one  good  reason  why  the 
new  trial  should  have  been  granted,  we  do  not  deem  it  nec- 
essary, at  present,  to  decide  whether  the  other  grounds 
relied  upon  were  well  founded  or  not. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Shafer  et  al.  v.  Cravens. 

From  the  Tipton  Common  Pleas. 

C.  N.  Pollard,  N.  R.  Oveman,  N.  W.  Parker^  and  ^.  71 
Cox,  for  appellants. 

y.  Green  and  27.  Waugh,  for  appellee. 

Pettit,  J. — In  all  legal  respects,  this  case  is  the  same,  and 
involves  the  very  questions,  as  the  case  of  Sfiafer  v.  Moriarty^ 
ante,  p.  9 ;  and  on  the  authority  of  that,  this  is  reversed, 
at  the  costs  of  the  appellee,  with  the  same  instructions  to  the 
court  below. 
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150  8u: 

'Check. — Ffrm, —  Whtn  Payable, — A  written  instrument  reading  ^  follows  is 
a  check,  and  not  a  bill  of  exchange,  and  L»  payable  on  demand :  "  CoLUlC- 
BUS,  Ind.,  Jan.  17th,  1871.  First  National  Bank  of  Columbits,  Indiana,  paj 
to"  A*  "or  order,  fourteen  hundred  and  ten  dollars  and  twenty-six  cents,  as 
per  deposit  on  the  above  date."     (Signed)  B. 

SAME.—^Pro/es/  not  Necessary, — No  protest  of  a  check  is  necessary  in  case  of 
its  non-payment. 

Same. — Notice  of  Dishonor, — Damages  from  Failure  to  Give  Notice.'— Whtn 
demand  of  payment  of  a  check  has  been  made  and  refused,  it  is  the  duty  of 
the  holder  to  give  notice  of  the  dishonor  of  the  check,  but  a  failure  so  to  do 
will  not  discharge  the  drawer,  unless  damages  result  to  him  from  the  delay, 
and  then  only  to  the  extent  of  the  damages  sustained. 

^ME. — Action  on  Check. — Pleading, — Notice  of  Non-Payment. — In  an  action 
by  the  holder  of  a  check  against  the  drawer,  when  payment  has  been  refused, 
the  complaint  must  show  that  notice  was  given  of  the  non-payment  of  the 
check,  or  aver  a  legal  excuse  for  not  giving  notice. 

Pleading. — Complaint, — A  complaint  or  paragraph  of  a  complaint  must  show 
a  cause  of  action  in  favor  of  all  who  are  joined  as  plainti&. 

Same. — Complaint  on  Check. — Answer  of  Set- Off, — To  a  complaint  by  a  hus- 
band and  wife,  on  a  check  payable  to  A.  &  Co.,  wherein  it  is  alleged  that  the 
wife  is  in  business  with  other  parties,  under  the  firm  name  of  A.  &  Co.,  but 
that  the  check  is  her  individual  property,  in  which  the  other  members  of  the 
firm  have  no  interest,  and  that  it  was  drawn  payable  to  A.  &  Co.  by  mistake, 
an  answer  in  the  form  of  a  cross  bill,  alleging  that  the  check  was  given  for 
certain  notes  bought  of  A.  &  Co.,  and  represented  by  the  plaintiffs  to  be  the 
property  of  A.  &  Co.,  which  notes  were  indorsed  to  the  defendant  in  the 
name  of  A.  &  Co.,  and  claiming  to  set  ofif  the  amount  of  a  note  made  by  A. 
&  Co.,  aaidheld  by  the  defendant,  is  good* 

Practice. — yoint  Demurrer, — Where  a  demurrer  is  joint  to  all  the  paragraphs 
of  an  answer,  if  one  paragraph  is  good,  the  demurrer  should  be  overruled. 

From  the  Decatur  Common  Pleas. 

y.  Gavin  and  y,  D,  Miller,  for  appellant 
5.  A.  Bonner^  %  L.  Bracken,  and  S.  Stansifer,  for  appel- 
lees. 

Downey,  J. — ^This  was  an  action  by  Matilda  Kemp  and 
David  Kemp  against  Charles  Griffin,  Mathew  Wilson,  Joseph 
Garard,  and  Hiram  Solomon.  The  complaint  contained 
three  paragraphs,  to  each  of  which  there  was  a  demurrer  by 
ithe  defendant  Guffin ;  all  of  which  were  overruled  by  the 
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court.  Griffin  then  answered  the  general  denial  and  five 
special  paragraphs.  The  plaintiffs  demurred  to  the  second, 
third,  fourth,  fifth,  and  sixth  paragraphs  of  the  answer,  and< 
all  these  paragraphs  were  held  bad.  The  defendants,  other 
than  Griffin,  made  default.  He  withdrew  the  general  denial 
which  he  had  pleaded,  and  there  was  final  judgment  for  the 
plaintiffs.  The  errors  assigned  are  the  overruling  of  the 
demurrer  to  the  several  paragraphs  of  the  complaint,  and  the- 
sustaining  of  the  demurrer  to  the  second,  third,  fourth,  fifths 
and  sixth  paragraphs  of  the  answer. 

In  the  first  paragraph  of  the  complaint,  the  plaintiffs  alleget 
that  they  are  husband  and  wife;  that  on  the  17th  day  of 
January,  1871,  the  defendant  Griffin  made  his  draft  or  order 
in  writing,  as  follows : 

"Columbus,  Ind.,  Jan.  17th,  187J. 

''  First  National  Bank  of  Columbus,  Indiana,  pay  to  Matilda 
Kemp  &  Co.,  or  order,  fourteen  hundred  and  ten  dollars  and 
twenty-six  cents,  as  per  deposit  on  the  above  date. 

"Charles  Griffin." 

It  is  alleged  that  this  draft  or  order  was  afterward  pre- 
sented to  said  bank  for  payment;  that  the  bank  did  not  and 
would  not  pay  the  same  or  any  part  of  it,  but  wholly  neg- 
lected and  refused  so  to  do,  and  that  the  same  remains 
wholly  unpaid.  It  is  further  alleged,  that  said  Matilda  was 
at  the  time  of  making  said  paper  in  business  with  said. 
Mathew  Wilson,  Joseph  Garard,  and  Hiram  Solomon,  under 
the  name  of  Matilda  Kemp  &  Co.,  but  said  firm  had  no  inter- 
est in  the  consideration  of  said  check,  and  had  not  then,  and. 
have  not  now,  any  interest  in  said  check ;  that  the  same  was. 
when  it  was  made,  has  been  since,  and  still  is,  the  individual 
property  of  said  plaintiff"  Matilda  Kemp,  wife  of  said  David. 
Kemp ;  that  when  the  check  was  drawn  by  the  agent  of  the 
defendant,  the  same  was  inadvertently,  by  mistake,  or  wrong- 
fully and  fraudulently  drawn  payable  to  Matilda  Kemp  &. 
Company,  or  order,  when  the  same  should  have  been  made 
payable  to  said  Matilda  Kemp  individually.  Prayer  that  the 
check  be  reformed,  so  as  to  be  made  payable  to  said  Matilda. 
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Kemp,  instead  of  being  payable  as  it  is ;  that  said  Wilson, 
Garard,  and  Solomon  answer  as  to  their  interest  in  the  same ; 
and  that  the  said  Matilda  may  have  judgment  against  Grif- 
fin for  fifteen  hundred  dollars,  etc. 

Two  objections  are  urged  to  this  paragraph  of  the  com- 
plaint. First,  that  the  check  is  payable  on  a  day  certain, 
and  no  demand  at  the  bank  on  that  day  is  alleged.  And, 
second,  that  it  is  not  alleged  that  any  notice  was  given  to 
the  defendant  Griffin  of  the  dishonor  of  the  check. 

Considering  the  frequent  use  of  checks,  few  cases,  com- 
paratively, involving  the  doctrine  relating  to  them,  have 
been  decided  in  this  court.  A  check  is  defined  to  be  a  writ- 
ten order,  or  request,  addressed  to  a  bank,  or  to  persons  car- 
rying on  the  business  of  bankers,  by  a  party  having  money 
in  their  hands,  requesting  them  to  pay,  on  presentment,  to 
another  person,  or  to  him  or  bearer,  or  to  him  or  order,  a 
certain  sum  of  money  specified  in  the  instrument.  It  has 
been  said  that  checks  have  many  resemblances  to  bills  of 
exchange,  and  are,  in  many  respects,  governed  by  the  same 
rules  and  principles  as  the  latter.  But  nullum  simile  estidem^ 
and  their  nature,  obligation,  and  character  are  in  some 
respects  different  from  those  of  common  bills  of  exchange. 
The  circumstances  in  which  they  principally  differ  from  bills 
of  exchange,  or  at  least  from  bills  of  exchange  in  ordinary 
use  and  circulation,  are  :  ist  They  are  always  drawn  on  a 
bank,  or  on  bankers,  and  are  payable  on  presentment  with- 
out any  days  of  grace.  2d.  They  require  no  acceptance  as 
-distinct  from  prompt  payment.  3d.  They  are  always  supposed 
to  be  drawn  upon  a  previous  deposit  of  funds,  etc.  Story  Prom. 
Notes,  sec.  489 ;  Lester  v.  Given,  8  Bush,  357.  A  check  so  far 
•differs  from  a  bill  of  exchange  or  note,  that  its  payment  may 
be  countermanded  by  the  drawer  before  it  is  accepted  or 
paid  by  the  bank ;  and  so  the  death  or  insolvency  of  the 
drawer  is  in  the  nature  of  a  countermand  of  the  payment,  and 
the  bank  ought  not  to  pay ;  but  if  the  bank  pays  without 
notice  of  the  death,  it  is  said  to  be  a  good  payment.  Id.,  sec. 
49801;  Morse  on  Banks,   etc.,  278.     Although    there   are 
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•cases  to  the  contrary,  it  seems  clear  upon  principle  and  by 
the  great  weight  of  authority,  that  the  holder  of  a  check  can 
not  sue  the  bank  for  refusing  payment,  in  the  absence  of 
proof  that  the  check  was  accepted  by  the  bank,  or  the 
■amount  thereof  charged  against  the  drawer.  Bank  of  the 
Republic  \,  Millard,  lo  Wal.  152. 

There  has  been  considerable  discussion  upon  the  question 
whether  if  such  an  instrument  be  drawn  payable  so  many 
<lays  after  date,  or  at  a  fixed  day  in  the  future,  it  is  to  be 
regarded  as  a  check,  or  as  a  bill  of  exchange.  Morse  on 
Banks,  etc.,  241,  etseq. 

But  this  question  was  long  ago  settled  in  this  State.  In 
Clenn  v.  Noble ,  i  Blackf.  104,  the  check  was  drawn  on  the 
•cashier  of  a  bank,  payable  fifteen  days  after  date,  and  it  was 
said :  ''  This  check  must  be  received  as  an  inland  bill  of 
exchange.  It  has  every  feature  of  such  a  bill,  and  the  rules 
•of  decision  applicable  to  the  one  must  govern  the  other." 
Counsel  is  under  a  misapprehension  in  stating  that  the  check 
in  the  case  under  consideration  is  payable  on  a  day  certain, 
and  that  demand  at  the  bank  on  that  day  was  essential  to  ren- 
der the  drawer  liable.  Checks  are  generally  drawn  substan- 
tially in  the  form  used  in  this  instance.  But  whether  they  are 
•drawn  in  this  form,  or  on  demand,  they  are  equally  payable  on 
demand.  Judge  Story  says :  ''They  are  usually  in  England, 
-and  almost  invariably  in  America,  made  payable  without  the 
addition  of  the  words  '  on  demand ;'  and  then  they  are,  in 
contemplation  of  law,  .equally  payable  on  demand."  The 
instrument  in  this  case  is  a  check,  and  not  a  bill  of  exchange. 
There  is  an  important  difference  with  reference  to  the  conse- 
quences  of  a  failure  of  the  holder  of  a  bill  and  of  a  check  to 
present  the,  same  for  payment,  and  to  give  notice  of  their 
dishonor.  If  demand  of  payment  of  a  bill  be  not  made,  or 
if  notice  of  non-payment  thereof  be  not  given,  as  required 
by  the  rules  of  the  commercial  law,  the  drawer  is  discharged, 
whether  any  damage  resulted  to  him  from  such  failure  or 
not.  The  law  presumes  that  he  was  damaged,  and  no  evi- 
dence is  admissible  on  that  subject.    If  the  payee  or  other 
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holder  of  a  check  receives  it  immediately  from  the  drawer, 
in  the  same  town  or  city  where  it  is  pa}^ble,  he  is  bound  to 
present  it  for  payment  to  the  bank  or  bankers,  at  furthest,  onr 
the  next  succeedingsecular  day  after  it  is  received,  before  the 
close  of  the  usual  banking  hours.  He  may,  however, 
although  he  is  not  bound  so  to  do,  present  it  for  payment  oa 
the  same  day  on  which  it  is  drawn  or  delivered  to  him ;  but 
he  is  at  liberty  to  wait  until  the  next  succeeding  day.  Where 
he  receives  the  check  from  the  drawer  in  a  place  distant  from 
the  place  of  payment,  it  will  be  sufficient  for  him  to  forward 
it  by  the  post  to  some  person  at  the  latter  place  on  the  next 
secular  day  after  it  is  received ;  and  the  person  to  whom  it 
is  thus  forwarded  will  not  be  bound  to  present  it  for  pay- 
ment until  the  day  after  it  has  reached  him  by  the  course  of 
the  post.  If  payment  is  not  thus  regularly  demanded,  and 
the  bank  or  banker  should  fail  before  the  check  is  presented, 
the  loss  will  be  the  loss  of  the  holder,  who  will  have  made 
the  check  his  own,  and  at  his  sole  risk  by  his  laches.  But 
if  the  bank  or  banker  continue  solvent,  and  no  damage 
arises  from  the  delay  in  the  presentment,  the  drawer  con- 
tinues liable,  a  check  differing  in  this  respect  from  a  bill  of 
exchange.  If  the  drawer  has  no  funds  in  the  bank  or  with 
the  banker  on  which  or  whom  the  check  is  drawn,  na 
demand  is  necessary.  Story  Prom.  Notes,  sec.  493.  Himmel- 
mannv.  Holating,  j^o  Cdl.  iii;  Bell w,  Alexander,  21  Grat.  i.. 
No  protest  of  the  check  is  necessary  in  case  of  its  non-pay- 
ment.   Bank  of  Mobile  v.  Brozvn,  42  Ala.  108. 

When  demand  of  payment  of  a  check  has  been  made  and 
refused,  it  is  the  duty  of  the  holder  to  give  notice  of  the 
dishonor  of  the  check.  But  a  failure  in  this  will  not  dis- 
charge the  drawer  from  liability  unless  damage  shall  result 
to  him  from  the  delay  or  failure,  and  then  only  to  the  extent 
ofthe  damage  sustained.  Story  Prom.  Notes,  sec.  492;  Morse 
on  Banks,  etc.,  262,  263;  3  Kent  Com.  88;  Bank  of 
Mobile  v.  Brown,  supra.  Must  the  holder  of  a  check,  in  an 
action  against  the  drawer,  when  payment  of  the  check  has 
been  refused,  allege  in  his  complaint  that  he  gave  notice  of 
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the  non-payment  of  the  check,  or  aver  a  legal  excuse  for 
not  having  done  so?  We  think  he  must  This  question 
arose  in  Requa  v.  GuggenJieim^  3  Lansing,  51.  The  court 
said :  **  It  is  well  settled  that  a  drawer  of  a  check  is  not  lia- 
ble to  the  holder  in  case  of  non-payment  by  the  drawee^ 
unless  he  has  had  notice  of  demand  and  refusal  to  pay. 
Marker  V.  Anderson^  21  Wend.  372,  and  cases  cited.  It  was 
material,  therefore,  to  aver  notice  to  the  defendant,  or  a  most 
material  element  of  a  cause  of  action  was  wanting.  Such 
was  the  rule  at  common  law."  Accordingly,  upon  examina- 
tion, we  find  the  averment  in  the  approved  forms  of  declara- 
tions on  checks  at  common  law.  2  Chitty  PI.  143^ 
144.  We  conclude  that  the  first  paragraph  of  the  complaint 
was  bad  for  the  want  of  an  averment  of  notice  of  non-pay- 
ment of  the  check  or  an  excuse  for  not  giving  it 

The  second  paragraph  of  the  complaint  alleges  that 
Matilda  Kemp  was  the  owner  of  two  promissory  notes  exe- 
cuted by  Robert  Spaugh,  payable  to  her;  that  she  sold  the 
same  to  Griffin  and  delivered  the  same  to  him,  for  which  he 
promised  to  pay  her  fourteen  hundred  and  ten  dollars  and 
twenty-six  cents,  which  he  has  wholly  failed  to  do ;  that  the 
notes  were  intended  to  have  been  sold  for  cash,  and  there 
had  been  an  unreasonable  delay  of  payment,  and  that  the 
notes  and  purchase-money  therefor  belong  exclusively  ta 
her ;  that  the  other  defendants  claim  some  interest  in  the 
transaction.  She  asks  that  they  may  be  made  defendants 
to  answer  as  to  their  interest,  and  for  judgment  against 
Griffin  for  fifteen  hundred  dollars,  etc. 

It  is  objected  to  this  paragraph  that  it  shows  no  right  of 
action  in  which  David  Kemp  has  any  interest,  nor  does  it 
allege  that  the  plaintiffs  are  husband  and  wife.  We  think 
this  objection  to  the  second  paragraph  is  well  taken.  A 
complaint  or  paragraph  of  complaint  must  show  a  cause  of 
action  in  favor  of  all  those  who  are  joined  as  plaintiffs.. 
Idpperdv.  Edwards^  39lnd.  165.  The  statute  provides  that 
husband  and  wife  may  join  in  all  causes  of  action  arising  front 
Vol.  XLVI.— 12 
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injuries  to  the  person  or  character  of  either  and  both  of  them, 
or  from  injuries  to  the  property  of  either  and  both  of  them, 
or  arising  out  of  any  contract  in  favor  of  either  and  both  of 
them.  2  G.  &  H.  334,  sec.  794.  The  first  and  third  para- 
graphs show  the  relation  of  husband  and  wife  between  the 
plaintiffs.     This  one  does  not. 

In  the  third  paragraph  of  the  complaint,  it  is  alleged  that 
the  defendant  Charles  Griffin  is  indebted  to  said  plaintiff 
Matilda  Kemp,  wife  of  said  David  Kemp,  in  the  sum  of  six- 
teen hundred  dollars  for  personal  property  sold  and  delivered 
to  him,  a  bill  of  particulars  of  which  is  filed,  and  that  the 
other  defendants  claim  some  interest  in  said  property.  She 
asks  that  they  may  be  made  defendants  to  answer  as  to  their 
interest  therein,  and  for  judgment  against  Griffin  for  two 
thousand  dollars,  etc.  No  particular  objection  is  urged 
against  this  paragraph.  Whatever  objections  the  other 
defendants  might  have  urged  against  it,  we  think  it  is  good 
as  against  Griffin,  the  only  party  demurring  to  it 

The  second  paragraph  of  the  answer  assumes  the  form  of  a 
cross  complaint  against  Matilda  Kemp  and  the  defendants  in 
the  original  complaint  other  than  Griffin,  and  alleges,  in  sub- 
stance, that  the  several  causes  of  action  in  the  paragraphs  of 
the  complaint  are  one  and  the  same,  and  grew  out  of  the 
same  transaction  mentioned  in  the  first  paragraph  of  the 
complaint ;  that  at  the  time  of  drawing  the  check,  the  son 
and  agent  of  the  plaintiffs  represented  that  the  firm  of 
Matilda  Kemp  &  Co.  had  two  notes  on  Spaugh,  which  they 
desired  to  sell ;  that  at  that  time  the  defendant  had  in  con- 
templation the  purchase  of  an  outstanding  note  given  by 
said  firm  of  Matilda  Kemp  &  Co.,  hereafter  more  particu- 
larly described ;  that  the  notes  of  Spaugh,  when  produced, 
were  found  to  be  payable  to  Matilda  Kemp,  and  the  son  and 
agent  of  said  Matilda  being  in  possession  of  said  notes  of 
Spaugh  endorsed  them  in  the  name  of  said  Matilda  Kemp, 
and  offered  them  to  the  defendant,  but  he,  having  in  view 
the  purchase  of  said  outstanding  paper  of  Matilda  Kemp  & 
Co.,  refused  to  purchase  the  same ;  that  thereupon  the 
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son  and  agent  of  plaintiffs  represented  to  the  defendants  that 
it  was  all  the  same^  and  that  said  notes  were  the  property  of 
said  Matilda  Kemp  &  Co.,  and  thereupon  indorsed  said  notes 
in  the  following  style,  to  wit,  Matilda  Kemp  &  Co.,  and 
•delivered  the  same  to  him,  and  received  the  said  check  there- 
for, with  full  knowledge  and  consent  of  the  firm  to  which 
the  same  was  payable,  viz.,  Matilda  Kemp  &  Co. ;  that  there- 
upon said  defendant  in  good  faith,  and  in  full  confidence  of 
the  truth  of  said  representations  of  said  agent,  that  the  said 
note  was  the  property  of  the  firm  of  Matilda  Kemp  &  Co., 
at  great  trouble  and  expense,  purchased  for  a  valuable  con- 
sideration said  note  executed  by  said  firm,  of  Matilda  Kemp 
&  Co.,  January  22d,  1871,  for  one  thousand  three  hundred 
and  sixty-seven  dollars  and  fifty-three  cents,  payable  one  day 
after  date,  at  the  office  of  the  Indiana  Banking  Company,  to 
C.  Dickson  &  Co.,  a  copy  of  which  is  filed  herewith;  where- 
fore he  says  said  Matilda  Kemp  is  estopped  to  deny  that  the 
note  so  sold  and  assigned  was  the  property  of  said  firm  of 
Matilda  Kemp  &  Co.,  and  that  the  check  sued  on  was,  and 
is,  the  property  of  said  firm  of  Matilda  Kemp  &  Co.;  and  the 
defendant  by  way  of  set-off  says  that  when  this  action  was 
commenced,  the  plaintiffs  were,  and  now  are,  indebted  to  him 
in  the  sum  of  sixteen  hundred  dollars  upon  said  note,  which 
is  due  and  unpaid,  and  which  he  offers  to  set  off)  etc. 

We  are  of  the  opinion  that  this  paragraph  of  the  answer 
is  good.  The  cause  of  action  of  the  plaintiffs  upon  its  face 
is  in  favor  of  Matilda  Kemp  &  Co.  They  attempt  by  aver- 
ments of  mistake,  etc.,  to  make  it  a  cause  of  action  in  favor 
of  Matilda  Kemp  alone.  The  defendant  pleads  as  a  set-off  a 
demand  in  his  favor  against  Matilda  Kemp  &  Co.,  alleging 
that  the  causes  of  action  mentioned  in  the  complaint  are  one 
and  the  same,  all  growing  out  of  the  purchase  of  the  Spaugh 
notes  and  the  giving  of  the  check,  and  that  the  causes  of 
action  in  the  complaint  are  the  causes  of  action  of  Matilda 
Kemp  &  Co.,  and  not  of  Matilda  Kemp  alone.  The  parties 
interested  being  all  before  the  court,  we  do  not  see  any  objec- 
tion to  setting  off  one  demand  against  the  other.    The  fact 
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that  David  Kemp  is  a  plaintiff  can  make  no  difference.  He 
is  a  mere  supernumerary — a  mere  nominal  party — so  far  as  he 
appears  as  a  plaintiff  in*  the  first  and  third  paragraphs  of  the 
complaint. 

The  deniurrer  to  the  answer  was  a  joint  demurrer  to  all 
the  parag^phs  except  the  first,  assigning  causes  of  demurrer 
separately,  however.  But  it  must  be  treated  as  a  joint 
demurrer,  and  the  rule  must  be  applied  to  it,  that  if  any  one 
of  the  paragraphs  was  good,  it  should  have  been  overruled 
by  the  court.  We  shall  not  examine  the  other  paragraphs 
of  the  answer,  as  what  has  already  been  determined  may 
enable  the  court  and  the  parties  to  dispose  of  the  case  satis- 
factorily upon  the  new  issues  to  be  formed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
first  and  second  paragraphs  of  the  com^^laint,  and  allow  the 
parties  to  amend. 


Thb  Jbffbrsonviixe,  Madison,  and  Indianapolis  Railroai> 

Company  v.  Irvin  bt  al. 

Practice. — Waiver  cf  Repl^.—VTbect  the  record  shows  the  filing  of  a  demnirer 
to  certain  paragraphs  of  an  answer,  but  does  not  show  any  niling  of  the  comt 
thereon,  or  that  any  reply  was  filed,  no  question  arises  as  to  the  sufficiency 
of  the  answer,  and  the  presumption  is  that  the  defendant  waived  a  reply. 

Bnx  OF  LADiNa — Assignment  of. — The  delivery  of  a  bill  of  lading  transfeis 
the  title  to  the  property.    A  fonnal  assignment  is  not  necessary. 

Same. — Pleading, — Immaterial  Averments, — ^In  a  complaint  upon  a  bill  of 
lading  given  to  the  consignor,  which  contains,  in  addition  to  the  usual  provisions^ 
a  clause  providing  that  the  goods  shall  be  delivered  on  '<  presentation  of  dupli- 
cate hereof,"  it  is  unnecessary  to  aver  the  reasons  that  influenced,  and  pur- 
poses that  controlled,  the  shippers  or  the  carrier  in  inserting  the  clause,  and 
such  averments  do  not  add  anything  to  the  legal  effect  of  the  bill  of  lading. 

SkUE^-^Effeet  of  Bill  cf  Lading  Containing  Provision  for  Delivery  of  Goods 
on  Presentation  of  Duplicate, — ^A  bill  of  lading  containing  a  provision  that  the- 
goods  axe  to  be  delivered  on  **  presentation  of  duplicate  hereof,"  estaUxshes- 
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fhe  fact  tliat  the  consignor  is  the  owner  of  the  goods,  and  if  the  carrier  delir- 
ers  the  goods  to  the  consignee  without  the  presentation  of  any  bill  of  lading, 
the  carrier  becomes  liable  to  the  consignor. 
iSame. — If  such  condition  had  not  been  in  the  bill  of  lading,  the  title  to  the 
goods  would  have  vested  in  the  consignee  on  their  delivery  to  the  carrier,  but 
being  there,  the  property  remained  in  the  consignor  until  the  goods  were  paid 
for  by  the  consignee. 

From  the.  Bartholomew  Common  Pleas. 

5.  Stansifer,  for  appellant 

R,  Hill  and  G.  W.  Ricltardson^  for  appellees. 

BusKiRK,  J. — When  this  case  was  in  this  court  before,  the 
judgment  of  the  court  below  was  reversed,  because  a  demur- 
rer had  been  sustained  to  the  complaint.     When  the  cause 
was  remanded,  one  of  the  plaintiffs,  Benjamin  F.  Jones,  hav- 
ing disposed  of  his  interest  in  the  claim  to  Thomas  and 
James  W.  Gaff,  and  the  other  plaintif)^  William  McEwen, 
having  been  adjudged  a  bankrupt,  his  assignees  and  the  said 
'Gaffs  were  substituted  as  plaintiffs,  and  in  all  other  respects 
the  complaint  remains  the  same  as  it  originally  stood.     A 
demurrer  to  the  complaint  was  overruled,  and  the  appellant 
^excepted.     An  answer,  consisting  of  four  paragraphs,  was 
filed;  one  paragraph,  being  in  denial  of  the  instrument  sued 
on,  was  sworn  to.    The  record  shows  that  a  demurrer  was 
filed  to  the  third  and  fourth  paragraphs,  but  it  does  not  show 
.any  ruling  of  the  court  thereon,  nor  does  it  show  that  any 
reply  was  filed.     No  question  arises  as  to  the  sufficiency' of 
the  answer,  and  the  presumption  is  that  the  appellant  waived 
•a  reply  to  the  answer. 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  for  the  appellees.  New  trfal  refused,  and  judg- 
ment on  finding. 

The  sufficiency  of  the  complaint  and  of  the  evidence  to 
sustain  the  finding  are  the  only  questions  presented  for  our 
decision. 

The  complaint  is  as  follows :  '*  On  the  20th  day  of  August, 
1867,  H.  W.  Comstock  &  Co.,  of  the  city  of  Indianapolis, 
entered  into  a  contract  with  B.  F.  Jones  &  Co.  for  the  pur- 
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chase  of  eight  hundred  barrels  of  flour^  known  as  B.  F.  Jones 
&  Co.'s  XXXX,  at  eleven  dollars  per  barrel;  the  flour  to  be 
delivered  on  cars  at  Columbus,  in  Bartholomew  county,  Indi- 
ana, and  to  be  paid  for  on  receipt  of  the  bills  of  lading;  that 
under  and  pursuant  to  said  contract  and  agreement  between 
said  parties,  said  B.  F.  Jones  &  Co.  delivered  to  defend- 
ant, who  is  a  common  carrier  for  hire,  and  whose  line  and 
route  extends  and  runs  from  Jeflersonville,  in  said  State,  via 
Columbus,  to  the  city  of  Indianapolis,  two  hundred  barrels- 
of  their  said  flour,  at  the  said  city  of  Columbus,  which  was 
placed  on  the  cars  of  the  defendant  to  be  carried  and  ship- 
ped for  said  B.  F.  Jones  &  Co.,  the  shippers  and  owners 
thereof,  to  said  city  of  Indianapolis ;  that  said  H.  W.  Com- 
stock  &  Co.  had  no  interest  in,  or  right  to,  said  flour  until 
the  purchase-money  therefor  was  paid ;  that  at  the  time  of 
placing  said  flour  on  defendant's  cars,  to  be  shipped  as  afore- 
said, said  Arm  of  H.  W.  Comstock  &  Co.  was  wholly  and 
notoriously  insolvent ;  and  said  B.  F.  Jones  &  Co.,  as  such 
owners  and  shippers  of  said  flour,  to  retain  and  hold  the 
custody  and  control  until  the  purchase-money  therefor  should 
be  fully  paid,  at  the  time  they  delivered  said  flour  to  defend- 
ant, as  aforesaid,  requested  the  station  agent  of  said  defend-' 
ant,  at  said  city  of  Columbus,  to  make  and  execute  a  bill  of 
lading  therefor,  containing,  among  the  usual  clauses,  that  the 
said  flour  should  be  delivered  on  presentation  of  the  dupli- 
cate ;  and  on  the  delivery  of  said  flour  to  defendant  as  afore- 
said, its  said  agent,  under  and  in  pursuance  of  the  request  of 
said  B.  F.  Jones  &  Co.  as  aforesaid,  with  intention  to  secure 
the  control  and  possession  of  said  flour  in  said  B.  F.  Jones  & 
Co.  as  aforesaid,  until  the  purchase-money  for  said  flour  should 
be  paid,  made  and  delivered  a  bill  of  lading  therefor  to  said 
B.  F.  Jones  &  Co.  as  the  owners  and  shippers  thereof,  hav- 
ing the  control  and  custody  of  the  same  as  aforesaid,  wherein, 
defendant  agreed  to  deliver  the  said  flour  without  unneces- 
sary delay,  in  like  good  order  to  H.  W.  Comstock  &  Co.,  at 
Indianapolis,  in  said  State,  on  payment  of  freight,  as  pen 
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tariff  of  said  company,  and  presentation  of  duplicate  thereof, 
which  bill  of  lading  is  as  follows  : 

"  *  Columbus,  August  24th,  1867. 
'"Received  of  B.  F.  Jones  &  Co.,  in  apparent  good  order, 
except  as  below  specified,  to  be  transported  on  the  J.,  M.  & 
I.  Railroad,  the  under  named  articles,  marked  as  per  margin, 
which  we  agree  to  deliver,  without  unnecessary  delay,  in  like 
good  order,  to  H.  W.  Comstock  &  Co.,  at  the  regular  sta- 
tion at  Indianapolis,  on  payment  of  freight  as  per  tariff  of 
said  company,  and  presentation  of  duplicate  hereof. 


MARKS. 

B.  F.  Jones  &  Co., 


City  Mills. 


WEIGHT* 


ARTICLES. 

200  barrels  of  flour. 

On  cars 

No.  3,017 — 672. 

"'J.    R.   WOODFILL.' 

''And  said  defendant,  by  its  said  agent,  made  and  deliv- 
ered to  said  B.  F.  Jones  &  Co.  its  second  bill  of  lading,  which 
its  $aid  officer  marked  in  writing  across  the  face  of  the  same^ 
'  duplicate,'  but  which,  in  fact,  was  not  a  duplicate,  inasmuch 
as  the  clause,  '  and  presentation  of  duplicate  hereof/  is  left 
out  by  mistake  of  said  agent,  which  will  be  seen  by  reference 
to  said  original  bill  of  lading  and  said  second  bill  of  lading, 
marked  duplicate,  a  copy  of  which  is  filed,  marked  '  B,'  said 
defendant  intending  by  said  clause,  *and  presentation  of 
duplicate  hereof,'  in  said  original  bill  of  lading,  to  require 
and  bind  said  defendant  to  hold  said  flour  until  said  Com- 
stock &  Co.,  or  other  person,  should  lawfully  and  properly 
present  said  duplicate  bill  of  lading  therefor,  and  not  other- 
wise deliver  the  said  flour  to  said  Comstock  &  Co.,  or  any 
other  person ;  and  on  said  24th  day  of  August,  1867,  before 
the  delivery  of  said  flour  at  said  city  of  I/idianapolis,  said  B^ 
F.  Jones  &  Co.  made  and  drew  their  draft  on  said  H.  W.. 
Comstock  &  Co.,  of  Indianapolis,  for  the  sum  of  two  thou- 
sand two  hundred  dollars,  the  amount  of  said  flour  consigned 
as  aforesaid,  and  on  account  thereof,  payable  at  Indiana 
Banking  Company^s  Bank,  at  said  city  of  Indianapolis,  and 
immediately  produced  their  said  draft,  with  said  intended 
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duplicate  bill  of  lading  for  said  flour  attached  thereto,  at  the 
banking  house  of  plaintifTs,  who  were  doing  a  banking  busi- 
ness as  aforesaid,  for  the  purpose  of  negotiating  the  same,  who 
then  and  there,  in  good  faith,  discounted  the  same  and  paid 
value  therefor  to  said  B.  F.  Jones  &  Co.,  on  the  faith  of  said 
bill  of  lading,  the  plaintiffs  knowing  the  form,  character,  and 
contents  of  said  original  bill  of  lading,  which  was  then  and 
there,  as  part  of  said  transaction,  endorsed  and  delivered  by 
said  B.  F.  Jones  &  Co.  to  plaintiffs,  as  collateral  security  for 
the  payment  thereof,  and  on  the  24th  day  of  August,  1867, 
said  draft,  with  said -duplicate  bill  of  lading  attached,  was 
placed  at  said  Indiana  Banking  Company's  Bank,  at  the  city 
of  Indianapolis,  for  collection,  who,  by  their  agent  W.  W. 
Woolen,  cashier,  presented  said  draft  with  said  duplicate 
attached,  on  same  day,  to  said  H.  W.  Comstock  &  Co.,  who, 
on  the  24th  day  of  August,  1867,  accepted  it  by  endorse- 
ment across  the  face  thereof,  but  failed  and  refused  to  pay 
the  same,  or  any  part  thereof;  and  the  same  was  duly  pro- 
tested for  non-payment  on  the  27th  of  August,  1867 ;  that 
said  H.  W.  Comstock  &  Co.  were  at  the  time  of  said  ship- 
ment wholly  insolvent,  and  have  been  continuously  since, 
and  are  now  wholly  unable  to  pay  said  draft,  or  any  portion 
thereof,  and  the  same  is  wholly  unpaid.  Plaintiffs  aver  that 
in  a  reasonable  time,  to  wit,  on  the  28th  day  of  August,  1867, 
plaintiffs  produced  their  said  original  and  duplicate  bills  of 
lading  for  said  flour  at  the  office  of  defendant,  at  the  said 
city  of  Indianapolis,  and  demanded  said  flour  on  the  same, 
but  defendant  failed  and  refused  to  deliver  the  same  to  plain- 
tiffs, or  any  part  thereof;  that  defendant  prior  thereto,  to  wit, 
on  the  26th  of  August,  1867,  surrendered  and  delivered  all 
of  said  flour  to  said  H.  W.  Comstock  &  Co.,  without  pre- 
sentation of  said  duplicate  or  original  bill  of  lading,  or  other 
authority,  and  in  violation  of  said  bill  of  lading,  who  on  the 
same  day  forwarded  the  same  beyond  the  limits  of  the  State 
of  Indiana ;  that  said  Comstock  &  Co.  did  not  produce  to 
defendant  the  original  or  duplicate  bill  of  lading,  or  other 
authority  to   obtain    said  flour,  and  never  had  possession 
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thereof;  but  without  the  production  thereof,  said  defendant 
<lelivered  and  surrendered  said  flour  to  said  Comstock  &  Co. 
without  any  authority  whatever ;  that  said  Comstock  &  Co. 
were  not  the  owners  of  the  flour,  or  entitled  to  the  posses- 
sion thereof;  that  it  was  of  the  value  of  three  thousand  two 
hundred  dollars.  Judgment  demanded  for  four  thousand 
•dollars,  with  other  proper  relief" 

When  this  case  was  here  before,  it  received  a  very  full  and 
•careful  consideration.  See  McEwen  v.  The  yeffcrsonville,  etc.^ 
R,  R.  Co,,  33  Ind.  368.  The  only  question  then  involved 
was,  whether  the  complaint  was  sufficient,  and  it  was  held  to 
be  good.  The  complaint  in  the  present  action  is  the  same, 
•except  a  change  of  plaintiffs,  rendered  necessary  by  the 
.assignment  on  the  part  of  one  of  the  original  plaintiffs  and 
the  bankruptcy  of  the  other.  We  are  asked  to  overrule  the 
former  ruling  of  this  court.  We  have  given  the  subject  very 
thoughtful  consideration,  and  are  entirely  satisfied  with  the 
ruling  of  the  court  upon  the  clause  of  the  bill  of  lading  which 
provides  for  the  delivery  "on  presentation  of  duplicate 
hereof."  And  in  support  of  that  ruling  we  refer  to  the  fol- 
lowing additional  authorities :  Angell  on  Carriers,  sec.  324 ; 
McEnteev.  The  New  y^rsey  Steamboat  Co,,  45  N.  Y.  34 ;  Claflin 
-v.  B,  &  L.  R.  R,  Co.,  7  Allen,  341 ;  Conardv.  The  Atlantic  Ins. 
Co.,  I  Pet.  446;  The  Cayuga  Co.  National  Bank  w.  Daniels,  47 
N.  Y.  631  ;  Bailey  V.  Hudson  River  R.  R,  Co.,  49  N.  Y.  70. 
The  three  New  York  cases  have  been  decided  since  the  for- 
mer decision  in  this  cause,  and  fully  sustain  the  former  ruling 
of  this  court. 

In  the  former  opinion  of  this  court,  something  is  said  in 
reference  to  the  legal  effect  of  the  clause  in  the  bill  of  lading 
providing  for  the  payment  of  freight.  Inasmuch  as  no  ques- 
tion in  reference  to  the  payment  of  freight  arises  in  the 
record,  we  do  not  feel  called  upon  to  express  any  opinion, 
either  of  approval  or  disapproval  of  that  portion  of  the 
opinion. 

In  our  opinion,  the  court  committed  no  error  in  overruling 
4he  demurrer  to  the  complaint. 
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We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

In  support  of  the  motion  for  a  new  trial,  and  to  show  that 
the  court  erred  in  overruling  it,  it  is  insisted  that  there  is  na 
evidence  tending  to  show  a  transfer  of  the  bill  of  lading  to 
McEwen  &  Jones.  They  had  possession  of  it,  and  the  draft 
which  was  drawn  against  it,  and  these  facts  made  at  least  a 
prima  facie  case  for  the  plaintiffs.  See  authorities  above  cited. 
Also,  Gibson  v.  Stevens,  8  How.  384,  400.  In  The  Bank  of 
Rochester  v.  jfones,  4  N.  Y.  505,  referring  to  Natliansy,  Gi/es, 

5  Taunt.  558,  it  is  said:  "The  property  in  a  cargo  for 
which  the  master  of  a  ship  has  signed  bills  of  lading,  may 
be  transferred  by  delivery,  without  endorsement  of  the  bill 
of  lading.''     See,  also.  Alien  v.   Williams,  12  Pick.  297. 

The  case  in  8  How.  and  the  cases  in  47  and  49  N.  Y.,  supra,. 
fully  establish  the  proposition  that  the  delivery  of  the  bill  of 
lading  transfers  the  title  to  the  property.  A  formal  assign- 
ment is  not  necessary.  In  the  case  in  47  N.  Y.,  supra,  it  was 
held,  that  the  delivery  of  a  bill  of  lading  to  a  bank,  for  the 
purpose  of  securing  the  payment  of  drafts  drawn  by  the  con- 
signor upon  the  consignee,  and  discounted  by  the  bank,  \s 
sufficient  to  transfer  the  title  to  the  property  covered  by  the 
bill  of  lading,  subject  to  be  divested  by  the  acceptance  and 
payment  of  the  drafts.  In  our  judgment,  the  delivery  of  the 
bill  of  lading  to,  and  the  payment  of  the  draft  by,  McEwen 

6  Jones  vested  in  them  the  title  to  the  flour ;  and  it  was  not 
divested  by  the  acceptance  of  the  draft  by  Comstock  &  Co., 
they  not  having  paid  the  same. 

Finally,  it  is  insisted  that  there  was  no  evidence  to  sustain 
the  averments  of  the  complaint  touching  the  reasons  that 
influenced,  and  purposes  that  controlled,  the  shippers  or  the 
carrier  in  inserting  in  the  bill  of  lading  the  clause,  ''  upon 
presentation  of  the  duplicate  hereof* 

In  our  opinion,  such  averments  were  unnecessary,  and  the 
appellees  were  not  bound  to  prove  them.  They  did  not  add 
anything  to  the  legal  effect  of  the  bill  of  lading.    The  bill  of 
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lading  fixes  and  determines  the  liability  of  the  appellant. 
The  agreement  on  her  part  to  deliver  the  flour  to  the  con- 
signee, "  upon  presentation  of  the  duplicate  hereof,"  estab- 
lished the  fact  that  the  consignors  were  the  owners  of  the 
flour;  and  when  she  delivered  the  flour  without  the  pre- 
sentation of  an}»bill  of  lading,  she  became  liable  to  the  con- 
signors, without  reference  to  the  reasons  which  induced  the 
consignors  to  have  such  clause  inserted.  If  such  condition 
bad  not  been  in  the  bill  of  lading,  the  title  to  the  flour  would 
have  vested  in  Comstock  &  Co.  on  the*  delivery  to  the  car- 
rier; but  being  there,  the  property  remained  in  the  consign- 
ors until  the  flour  was  paid  for  by  the  consignee. 

We  think  there  was  no  error  in  overruling  the  motion  for 
a  nev/  trial. 

The  judgment  is  af&rmed,  with  costs. 


Hopkins  et  al.  v.  The  Greensburg,  Knightstown,   and 
Clarksburg  Turnpike  Company  et  al. 
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IVrnfiks. — Assessment  of  Omitted  Lands, — Assessors  appointed  under  the  act 
of  1867  to  make  assessments  for  the  construction  of  a  turnpike  may  correct 
an  assessment  by  adding  or  including  omitted  lands. 

Same. — An  objection  to  such  corrected  assessment,  that  it  is  a  full  list  of  all 
the  lands,  and  not  of  the  omitted  lands  only,  is  not  valid. 

Same. — Assessment  Corrected  After  Construction  of  JRoad. — An  assessment  of 
benefits  for  the  construction  of  a  turnpike  can  be  corrected  and  collected  after 
the  road  has  been  completed  or  partly  completed. 

Same. — ^Whether  such  assessment  is  collected  to  construct  the  road,  or  to  pay  a 
debt  created  for  its  construction,  can  make  no  substantial  difference  to  those 
who  are  to  pay  the  assessments. 

Same. — Action  to  Enjoin  Collection  of  Assessment. — In  an  action  to  enjoin 
the  collection  of  a  turnpike  assessment,  it  b  no  ground  for  objecting  to  the 
assessment,  that  the  lands  of  persons  other  than  die  plaintiBs  are  incorrectly 
described. 

Sams. — Pleading, — Departure,^ln  an  action  to  enjoin  the  collection  of  assess- 
ments for  the  construction  of  a  turnpike,  on  the  ground  that  lands  liable  t^ 
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assessment  have  been  omitted,  if  an  answer  is  filed  setting  up  a  corrected 
assessment,  it  is  a  departure  to  reply  that  lands  of  the  plaintiff  and  other 
lands  within  the  taxing  limits  are  improperly  described. 

'Trial  by  Jury. — Restraining^  Order  or  Temporary  Injunction. — In  an  appli- 
cation for  a  restraining  order  or  temporary  injunction,  no  jury  trial  is  contem- 
plated. 

Same. — Perpetual  Injunction. — On  the  trial  of  an  action  for  a  perpetual  injunc- 
tion, where  issues  of  fact  are  joined,  the  parties,  or  either  of  them,  are  entitled 
to  a  trial  by  jury. 

Evidence. — Bill  of  Exceptions, — Evidence  cannot  be  made  a  part  of  a  bill  of 
exceptions  by  reference  to  a  certain  page  of  the  record  where  it  may  be 
found. 

Motion  for  New  Trial. — Statements  in  Motion, — Statements  in  a  motion  for 
a  new  trial  cannot  be  taken  as  true,  like  those  in  a  bill  of  exceptions. 

Turnpike. — Assessments. — Names  of  Owners  of  Lands. — It  is  proper  to  give 
the  names  of  the  owners  in  the  list  of  lands  assessed  for  the  construction  of 
a  turnpike,  but  the  statute  does  not  require  it. 

From  the  Decatur  Circuit  Court. 

y,  D.  Miller^  X  S,  Scoiey,  and  O,  B,  Scobey,  for  appellants. 
S.  A.  Bonner^  %  L,  Bracken^  B,  W.  Wilson^  C.  Ewing,  and 
y.  K.  Ewing^  for  appellees. 

Downey,  J. — ^This  is  the  second  appearance  of  this  case 
in  this  court.  Its  decision  when  it  was  here  before  may  be 
found  in  40lnd.  44.  The  object  of  the  action  was,  as*  may 
be  seen,  to  enjoin  the  collection  of  certain  assessments 
against  the  lands  of  the  appellants  for  the  construction  of 
the  road  of  said  company,  on  the  ground  that  the  assessors 
of  benefits  had  failed  to  list  all  the  lands  within  the  taxing 
limits. 

The  appellee  had  pleaded  certain  facts  by  way  of  estoppel, 
etc.,  which  were  held  sufficient  in  the  court  below,  but  which 
were  held  insufficient  by  this  court. 

On  the  return  of  the  cause  to  the  circuit  court,  the  defend- 
ant, the  turnpike  company,  pleaded  by  way  of  amended 
answer,  in  bar  of  the  action,  except  as  to  costs,  that  there 
were  no  lands  benefited  purposely  omitted  by  the  assessors, 
or  partiality  or  favor  shown  in  the  assessment;  that  the 
assessment  was  made  by  the  assessors  as  the  officers  appoint- 
ed by  the  board  of  commissioners,  and  not  as  the  agents  or 
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employees  of  such  company ;  and  that  the  company  in  no 
way  connived  at,  consented  to,  or  procured  the  assessors  to 
omit  any  lands,  etc.  It  is  further  alleged  that  afterward,  oa 
the  17th  day  of  February,  1873,  the  board  of  commission- 
ers, upon  the  petition  of  the  defendant,  ordered  said  assess- 
ors to  proceed  on  the  24th  day  of  February,  1873,  to  view, 
list,  and  assess  all  lands,  if  any,  omitted  from  the  former 
assessment  report ;  that  said  assessors  did,  on  the  23d  day 
of  April,  1873,  proceed  to  view,  list,  and  assess  all  the  lands 
at  the  Greensburg  terminus  of  said  road,  and  all  other 
lands  so  omitted,  and  afterward,  on  the  23d  day  of  April, 
1873*  reported  the  same  with  their  affidavit  thereto  attached 
as  a  nunc  pro  tunc  assessment  as  of  the  date  of  their  for- 
mer assessment  and  as  a  part  thereof;  that  it  will 
require  all  the  resources  of  said  company,  including  alt 
of  the  assessments,  to  pay  off  and  discharge  the  said  indebt- 
edness contracted  in  the  construction  of  said  road  as  afore- 
said ;  that  the  auditor  of  said  count}'  has  placed  said  cor- 
rected assessment  on  the  duplicate  of  said  county  as  of  the 
date  of  the  former;  that  in  said  subsequent  assessment  the 
omitted  lands  mentioned  in  the  complaint  were  included, 
and  thereby  said  assessment  was  so  corrected  and  amended 
as  to  include  a  list  of  the  lands  within  one  and  one-half  miles 
of  such  road  and  a  like  distance  of  either  end  thereof;  that 
said  assessors  have  viewed  all  of  such  lands  and  assessed 
the  benefits  to  each  tract  benefited,  as  shown  by  their 
report ;  and  as  to  the  residue  of  the  complaint  they  deny^ 
each  allegation  thereof. 

The  plaintiffs  demurred  to  the  amended  answer,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a. 
cause  of  action,  and  the  demurrer  was  overruled. 

The  plaintififs  then  replied  as  follows : 

1.  The  general  denial. 

2.  That  the  assessment  mentioned  in  the  complaint  was 
made  by  Robert  Armstrong,  Marsh  W.  Baker,  and  Thomas 
Kitchen,  on  the  4th  day  of  October,  1868,  by  filing  on  that 
day  their  report  and  affidavit  with  the  auditor  of  said  county; 
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that  said  assessors  were  appointed  under  the  law  of  1867,  to 
make  said  assessment^  and  for  no  other  purpose ;  that  on 
filing  said  report  they  were  fully  discharged  from  the  duties 
of  said  appointment,  and  became  from  and  after  that  time 
Junctus  officio;  that  they  were  never  called  together  or 
required  to  make  any  additional  or  supplemental  assessment 
until  long  after  the  repeal  of  the  law  under  which  said  orig- 
inal assessment  was  made,  to  wit,  in  March,  1873,  when 
they  were  required  to  make  the  pretended  assessment  in  the 
amended  answer  mentioned. 

3.  That  the  supplemental  assessment  mentioned  in  the 
answer  was  filed  in  1873  ;  that  the  same  is  not  only  an  assess- 
ment of  the  lands  omitted  in  the  former  assessment  and 
report,  but  is  a  full  list  and  assessment  of  all  lands  within 
one  and  one-half  miles  of  said  road,  on  either  side  thereof,  and 
a  like  distance  of  either  terminus;  that  said  pretended 
assessors.  Marsh  W.  Walker  and  Thomas  Kitchen,  have 
never  been  appointed  by  the  board  of  commissioners  of  said 
county  assessors  under  and  pursuant  to  the  act  of  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  entitled  an  act  author- 
izing the  assessment  of  lands  for  plank,  macadamized,  and 
gravel  road  purposes,  prescribing  the  manner  of  assessing 
and  collecting  the  same,  and  repealing  the  law  on  that  sub- 
ject, approved  March  nth,  1867,  approved  May  14th,  1869, 
but  made  said  pretended  assessment  under  and  pursuant  to 
their  appointment  under  the  act  approved  March  i  ith,  1867^ 
therein  repealed. 

4*  That  the  supplemental  assessment  is  a  new  and  com- 
plete assessment  of  all  lands  within  one  and  one-half  miles, 
etc.;  that  the  same  was  filed  in  1873 ;  that  the  entire  line 
of  said  turnpike  road  was  contracted  and  built  in  the  year 
1869,  long  before  the  mailing  of  said  assessment,  in  the 
answer  set  forth ;  and  that  the  only  object,  use,  or  purpose 
of  collecting  such  assessment  is  to  pay  off  and  discharge 
debts  contracted  by  said  company  in  the  building  and  con- 
struction of  said  road  long  prior  to  the  time  of  making  such 
assessment 
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5.  That  the  original  assessment  was  made  by  filing  the 
report  of  assessors  on  the  14th  day  of  October,  1868 ;  that 
the  grading  and  building  of  said  road  had  been  contracted 
for  prior  to  said  time,  and  a  large  portion  of  said  work 
done ;  that  the  only  use  and  purpose  of  collecting  said  assess- 
ments, in  said  amended  answer  mentioned,  is  to  pay  the  out- 
standing obligations  of  said  company  contracted  and  entered 
into  prior  to  the  making  of  said  assessment. 

6.  That  the  lands  of  the  plaintiffs  in  said  supplemental 
assessment  mentioned,  and  a  large  portion  of  the  lands 
within  one  and  one-half  miles  of  said  road  on  either  side 
thereof,  are  so  indefinitely  and  insufHciently  described  as 
that  the  location  and  description  of  the  same  cannot  be 
determined  or  said  land  identified,  the  same  being  described 
by  prefixing  the  word  "of"  to  section,  quarter,  eighty,  or 
forty-acre  tracts  in  which  said  lands  are  situated,  and  giv- 
ing the  number  of  acres  thereof,  without  other  or  more 
definite  description;  that  the  listing  of  one  hundred  acres 
situate  within  the  corporate  limits  of  the  city  of  Greens- 
burg  is  wholly  insufficient  and  indefinite,  said  lots  being 
only  described  by  giving  the  number  of  the  lots  and  blocks  of 
said  city  and  the  various  additions  therein,  without  giving 
the  name  of  the  owner  or  owners  of  any  lot  or  portion  there- 
of or  other  more  definite  description. 

The  defendants  demurred  to  the  second,  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  reply,  on  the  ground  that  they 
did  not  state  facts  sufficient  to  constitute  a  reply,  and  the 
-demurrer  was  sustained  to  all  the  paragraphs.  This  left  no 
reply  but  the  general  denial,  and  as  the  record  before  us 
shows,  no  answer  but  the  amended  answer. 

The  plaintiffs  demanded  atrial  by  jury,  which  was  denied 
l>y  the  court.  A  trial  by  the  court  resulted  in  a  finding  for 
the  defendants. 

A  motion  for  a  new  trial  was  made  by  the  plaintiffs,  which 
was  overruled  by  the  court,  and  there  was  final  judgment  for 
the  defendants. 

The  errors  assigned  in  this  court  are  as  follows : 
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1.  Overruling  the  plaintiflfs'  demurrer  to  the  amended 
answer. 

2.  Sustaining  the  demurrer  to  the  second,  third,  fourth, 
fifth,  and  sixth  paragraphs  of  the  reply. 

3.  Overruling  the  plaintiffs'  motion  for  a  new  trial. 

The  ruling  of  the  court  on  the  demurrer  to  the  amended 
answer  was  in  accordance  with  the  law  as  decided  by  thia 
court  in  the  case  of  The  Sand  Creek  Turnpike  Co.  v.  Rabbins, 
41  Ind.  79. 

The  second  and  third  paragraphs  of  the  complaint  present 
the  same  question  as  that  relating  to  the  amended  answer^ 
The  ground  is  assumed  that  the  assessors,  who  were  appointed 
and  made  the  assessments  under  the  act  of  1867,  could  not 
correct  the  assessment  by  adding  or  including  the  omitted 
land.  It  was  decided  in  the  case  to  which  we  have  referred 
that  they  could  do  so.  The  objection  that  the  corrected 
assessment  is  a  full  list  of  all  the  lands,  and  not  of  the  omit- 
ted lands  only,  is  no  valid  objection.  If  it  was  shown  that 
any  change  had  been  made  in  the  assessment  of  the  lands 
previously  assessed,  in  the  amount,  or  in  any  other  material 
respect,  the  question  would  demand  attention.  But  this  is 
not  alleged.  We  presume  from  the  absence  of  such  allega- 
tion that  no  such  change  was  made,  and  that  the  assessors 
merely  recopied  that  part  of  the  original  assessment,  and 
added  to  it  the  omitted  lands. 

The  fourth  and  fifth  paragraphs  of  the  reply  raise  the 
question  whether  the  assessment  can  be  corrected  and  col- 
lected after  the  road  has  been  completed,  or  partially  com* 
pleted,  for  the  purpose  of  raising  means  to  discharge  debts 
incurred  for  the  building  or  completion  of  the  road.  The 
company  might  borrow  money  to  complete  and  extend  its 
road.  I  G.  &  H.  479,  sec.  21.  It  had  power  and  authority 
to  issue  bonds  and  other  evidences  of  debt  for  the  purpose 
of  raising  money  for  such  purposes,  i  G.  &  H.  479,  sec. 
22.  If  the  company  thought  fit  to  anticipate  the  collection 
of  the  assessment  by  borrowing  money  or  incurring  debts 
for  the  construction  of  its  road,  we  find  nothing  in  the  stat* 
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utes  on  the  subject  prohibiting  them  from  so  doing.  It 
might  be  greatly  to  the  advantage  of  the  company  and  those 
in  need  of  the  road  and  entitled  to  use  it,  to  construct  the 
road  at  once,  trusting  to  the  subsequent  collection  of  the 
assessment  for  the  means  to  enable  them  to  pay  off  the 
debt  incurred  for  that  purpose.  Whether  the  assessment  is 
collected  to  construct  the  road  or  to  pay  a  debt  created  for 
its  construction,  can  make  no  substantial  difference  to  those 
who  are  to  pay  the  assessments. 

The  objection  to  the  assessment  mentioned  and  relied  upon 
in  the  sixth  paragraph  of  the  reply  is,  that  the  lands  of  the 
plaintifls  and  other  lands  within  the  taxing  limits  are  imper** 
fectly  described.  This  objection  is  not  urged  in  the  complaint. 
So  far  as  it  relates  to  defects  in  the  description  of  the  lands 
of  persons  other  than  the  plaintiffs,  it  seems  to  us  that  it  can 
not  be  allowed.  If  they  do  not  raise  the  question,  but  pay 
the  amount  assessed,  it  is  not  for  the  plaintiffs  to  raise  the 
objection  for  them.  Although  the  sixth  paragrapli  of  the 
reply  speaks  of  the  lands  of  the  plaintiffs  in  the  supplemen- 
tal assessment,  it  must  be  understood  that  these  are  the 
lands  of  the  plaintiffs  mentioned  in  the  complaint,  and  which 
are  in  the  original  assessment  list  as  well  as  in  the  corrected 
list.  This  objection  to  the  assessment,  having  been  appar- 
ent in  the  original  as  well  as  in  the  corrected  assessment, 
should  have  been  made  in  the  complaint,  if  the  plaintiffs 
intended  to  rely  upon  it.  It  is  an  objection  which,  if  it 
existed  at  all,  existed  when  the  complaint  was  filed.  The 
complaint  opposed  the  collection  of  the  assessments  on  the 
ground  that  part  of  the  lands  within  the  taxing  limits  had 
been  omitted  from  the  list.  The  reply  abandons  the  ground 
on  which  the  case  was  put  in  the  complaint,  and  attempts  to 
put  it  on  anew  ground.  This  is  a  departure  in  pleading,  and 
cannot  be  allowed.  Whether  the  departure  be  in  point  of 
fact  or  of  law,  it  is  equally  fatal  to  the  reply,  and  the  objec- 
tion to  the  pleading  is  properly  presented  or  taken  by  demur- 
rer. McAroy  v.  Wright,  2$  Ind.  22.  For  these  reasons,  we 
Vol.  XLVL— 13 
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think  there  was  no  error  in  sustaining  the  demurrer  to  the 
sixth  paragraph  of  the  reply. 

It  is  insisted  that  the  court  erred  in  refusing  a  trial  by  jury- 
on  the  motion  of  tlie  plaintiffs.  Counsel  for  appellees  justify 
the  ruling  of  the  court  on  the  ground  that  this  was  an  appli- 
cation for  an  injunction,  and  that  such  applications  are  to  be 
decided  by  the  court  without  a  jury.  They  say  they  think 
it  has  been  almost  uniformly  understood  by  the  profession, 
and  by  the  courts  of  the  State,  that,  in  applications  for  injunc- 
tions, a  jury  trial  is  not  contemplated  by  our  statute.  They 
refer  us  to  cases  decided  in  New  York,  under  the  code  of 
that  state,  as  authority.  But  upon  an  examination  of  the 
code  of  that  state,  we  iind  it  so  different  from  ours  on  this 
subject,  that  no  case  decided  by  the  courts  of  that  state 
could  be  any  authority  here.  Our  present  constitution  pro- 
vides^ that, ''  in  all  civil  cases,  the  right  of  trial  by  jury  shall 
remain  inviolate."  Art.  i,  sec.  20.  This  clause,  it  has  been 
held,  secures  the  right  to  a  trial  by  jury  in  all  civil  cases  which 
were  regarded  as  such  when  the  constitution  was  adopted. 
The  Lake  Erie,  etc.,  R.  R.  Co.  v.  Heathy  9  Ind.  558.  But  it  has 
been  held  that  the  legislature  may  extend  that  mode  of  trial 
to  cases  which  were  not,  at  the  adoption  of  the  constitution, 
regarded  as  civil  cases,  although  they  cannot  take  it  away 
from  cases  contemplated  by  that  clause  of  the  constitution. 
Tlte  Lake  Erie,  etc..  Railroad  Co.  v.  Heathy  supra.  There  can 
be  no  doubt  but  that  the  legislature  has  extended  the 
trial  by  jury  to  cases  in  which  it  was  not  used  before  the 
enactment  of  the  code.  Then  it  was  not  used  in  chan- 
cery cases,  except  at  the  option  of  the  chancellor.  Now 
it  is  provided,  that  "issues  of  fact  must  be  tried  by  a 
jur>%  unless  a  jury  trial  is  waived."  2  G.  &  H.  196,  sec. 
320.  If  there  is  an  issue  of  fact  to  be  tried,  whether  the 
action  be  one  which  would  formerly  have  been  at  law  or  in 
equity,  the  trial  must  be  by  jury,  unless  a  jury  be  waived. 
In  our  opinion,  the  issue  formed  by  the  traverse  of  the 
amended  answer  in  this  case  was  an  issue  of,  fact,  and 
should  therefore  have  been  tried  by  a  jury,  unless  a  trial 
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by  jury  was  waived.  No  waiver  of  the  right  to  a  jury 
appears.  On  the  contrary,  a  demand  for  a  trial  by  jury 
was  made  at  the  proper  time,  the  ruling  of  the  court  in 
refusing  it  was  made  a  ground  of  the  motion  for  a  new  trial, 
and  the  refusal  to  grant  the  new  trial  is  assigned  as  error. 
Counsel  for  the  appellant  are  no  doubt  so  far  correct  in  their 
position  that  upon  an  application  for  a  restraining  order  or 
a  temporary  injunction,  no  jury  trial  is  contemplated.  There 
is  in  such  cases,  properly,  no  issue  to  be  tried,  and  grant- 
ing or  refusing  the  restraining  order  or  injunction  is  a  mat- 
ter for  the  court  or  judge  to  decide.  But  this  cannot  be  the 
rule  in  cases  where  a  perpetual  injunction  is  the  remedy 
sought,  as  in  this  case.  We  conclude  that  the  court  erred 
in  denying  a  trial  of  the  issue  by  a  jury. 

The  next  question  relates  to  the  disqualification  of  Kitch- 
en, one  of  the  assessors  of  benefits,  who  acted  in  the  mak- 
ing of  the  original  as  well  as  the  supplemental  assessment, 
in  consequence  of  being  an  owner  of  property  which  was 
within  the  taxing  limits.  Assuming  that  this  question  could 
be  raised  under  the  general  denial,  without  replying  the 
same,  still  we  think  it  is  not  in  the  record.  The  bill  of 
exceptions  says : 

"  Thomas  Kitchen,  a  competent  witness,  being  upon  the 
witness  stand,  the  plaintiff  proposed  to  prove  by  the  said 
Kitchen  the  following  facts,  to  wit." 

The  facts  which  it  was  proposed  to  prove  are  not  stated, 
tut  the  clerk  says,  "see  page  41  of  this  record.*'  Page  41 
ive  find  to  be  occupied  by  a  part  of  the  motion  for  a  new 
trial.  The  motion  for  a  new  trial  is  properly  part  of  the 
record,  but  its  statements  cannot  supply  the  facts  which 
should  appear  in  the  bill  of  exceptions.  Its  statements  can 
not  be  taken  as  true,  like  those  of  the  bill  of  exceptions. 
The  motion  is  the  language  of  counsel,  while  the  bill  of 
-exceptions  is  the  language  of  the  court.  The  bill  of  excep- 
tions imports  the  truth,  while  the  statements  in  the  motion 
must  be  shown  to  be  true  by  some  appropriate  evidence. 
We  cannot  regard  this  objection  as  shown  by  the  record."^ 
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The  last  point  made  is,  that  the  supplemental  assessment 
is  invalid,  because  the  description  of  some  of  the  tracts  of 
land  is  indefinite,  and  in  some  cases  the  name  of  the  owner 
is  not  given.  Upon  examination  of  the  list,  we  find  a  few 
tracts  of  land  which  are  probably  not  well  described,  and  in 
most  of  the  assessments  of  lots  in  Greensburg  the  name 
of  the  owner  is  omitted.  Nothing  is  assessed  against  these 
lots. 

As  we  have  already  stated,  we  think  these  appellants  can- 
not sustain  their  action  by  showing  a  defect  in  the  descrip- 
tion of  lands  of  other  parties.  These  other  parties  may 
not  make  the  objection,  but  may  pay  the  assessments  against 
their  lands.  The  appellants  cannot  object  for  them.  Sev- 
eral tracts  are  described  thus:  "Of  n.  e.  J^  35,  11,  10, 
40/'  with  tlie  words  at  the  head  of  the  columns  to  denote 
section,  township,  range,  and  acres.  This  may  not  be  aiv 
indefinite  description,  if  the  line  running  parallel  with  the 
turnpike,  one  and  a  half  miles  from  it,  is  taken  as  one  of  the 
boundaries.  The  description  would  then  indicate  that  the 
forty  acres  were  so  much  of  the  quarter  section  as  lies 
within  the  prescribed  limit.  While  we  regard  it  as  highly 
proper  to  name  the  owner  of  the  property  in  the  list,  we  do* 
not  find  any  thing  in  either  the  law  of  1867  or  that  of  1869 
which  requires  it.  The  first  named  statute  says  the  assessors 
shall  "  make  a  list  of  all  the  lands  within  such  bounds,  and 
assess  the  amount  of  ^benefit  that  will  result  from  the  proper 
construction  and  maintenance  of  such  proposed  road.  Acts 
1867,  p.  167,  sec.  2.  That  of  1869  says  they  shall  "make 
a  list  of  said  lands  and  assess  the  amount  of  benefit  that  will 
result  to  each  tract  from  the  proper  construction,"  etc.,  "and 
report,"  etc.,  "in  writing,  and  append  thereto  their  affidavit/* 
etc.    Acts  1869,  p.  74,  sec.  3. 

It  may  be  well  to  remark  in  this  connection,  that  in  the 
case  of  Tlte  Sand  Creek  Turnpike  Co.  v.  Robbins^  supra,  while 
an  additional  or  amended  assessment  was  sustained,  which 
had  been  made  by  the  assessors  first  appointed  under  the 
act  of  1867;  it  was  not  decided  that  the  omitted  lands  could 
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not  be  listed  and  assessed  by  other  appraisers  appointed 
tinder  the  act  of  1869,  nor  was  it  decided  that  the  additional 
assessment  related  back  to  the  time  when  the  original  assess- 
ment was  made. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  grant  a  new  trial. 


Etter  et  al.  t/.  Armstrong  et  al. 

VViA!CTVCE,^~MotUn  to  Strike  Out, — Questions  arising  upon  a  motion  to  strike 
oat  a  part  of  a  pleading  must  be  presented  by  a  bill  of  exceptions. 

Cux  OF  Exceptions. — It  must  appear  that  a  bill  of  exceptions  was  filed  witbin 
the  proper  time,  or  it  cannot  be  regarded  as  in  the  record. 

Will. — Contest  of. — Demurrer, — Assuming,  without  deciding,  that  a  party  may 
demur  to  one  or  more  of  the  several  grounds  of  contest  of  a  will,  if  a 
demurrer  be  joint,  and  any  one  of  the  grounds  be  good,  the  demurrer  should 
be  overruled. 

Same. —  Unsound  Mind, — ^That  a  testator  was  of  unsound  mind  at  the  time  of 
making  his  will,  is  a  good  ground  of  contest. 

Bill  o?  Exceptions. — Evidence, — Where  evidence  is  copied  into  the  record 
without  any  indication  to  distinguish  it  from  ordinary  entries  of  the  clerk,  it 
cannot  be  regarded  as  legally  in  a  bill  of  exceptions. 

Instructions. — Instructions  Given  Made  Part  of  Record, — Instructions  given 
by  the  court  cannot  be  made  a  part  of  the  record,  or  any  question 
thereon  be  presented,  by  merely  indorsing  thereon,  "  given  and  excepted  to,'* 
signed  by  the  attorneys,  when  such  instructions  are  not  also  signed  by  the 
judge. 

.Same. — Instructions  Refused  Made  Part  of  Record, — ^When  instructions  asked 
are  signed  by  the  party  or  his  attorney,  refused  by  the  court,  and  noted 
as  refused  and  excepted  to,  signed  by  the  party  or  his  attorney,  they  become 
a  part  of  the  record,  without  the  signature  of  the  judge. 

From  the  Morgan  Common  Pleas. 

G,  M,  Overstreet,  A.  B.  Hunter,  W.  R.  Harrison^  and  W. 
S.  Shirley,  for  appellants. 

5.  Claypool,  C.  R  McNutt,  G.  W.  Grubbs,  and  F,  P.  A. 
Fhelps,  for  appellees. 
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Downey,  C.  J. — ^This  was  a  proceeding  by  the  appellees^ 
part  of  the  heirs  of  Daniel  Etter,  deceased,  against  the 
appellants,  the  widow  and  other  heirs  and  devisees  of  said 
deceased,  instituted  to  set  aside  the  will  of  said  deceased. 
The  causes  alleged  why  the  will  should  be  set  aside  are  t 

I  St.  That  the  testator  was  of  unsound  mind. 

2d.  That  the  pretended  will  was  unduly  executed,  in  this^ 
that  at  the  time  when  it  was  made  tlie  testator  was  under 
the  improper  restraint  and  influence  of  the  defendants  and 
certain  of  the  defendants,  and  that  the  said  will  was  made  ia 
pursuance  of  the  desire  of  the  defendants  and*  certain  of 
them,  and  not  in  pursuance  of  any  desire  or  judgment  of  the- 
testator. 

3.  That  the  execution  of  said  will  was  procured  through 
the  deceit;  falsehood,  and  wrong  of  certain  of  the  defendants 
and  others. 

4th.  That  the  making  of  the  will  was  procured  by  the 
undue  and  improper  influence  and  conduct  of  certain  of  the 
defendants,  in  this,  that  they  instigated  the  testator  against 
the  plaintiffs,  and  thereby  fraudulently  induced  him  to  make 
the  will  contrary  to  his  wishes. 

5.  That  the  making  of  the  will  was  procured  by  the  undue 
influence  and  improper  conduct  of  certain  of  the  defendants, 
to  wit,  Levi  Etter  and  Ephraim  Etter,  in  this,  tliat  they 
falsely  and  fraudulently,  and  by  making  fabe  and  fraudulent 
statements  to  the  testator  concerning  the  said  defendant 
[plaintiff]  Daniel  and  others  of  the  plaintiffs,  prejudiced  the 
mind  of  the  said  testator,  who  was  then  so  feeble  in  body 
and  weak  in  mind,  against  the  said  Daniel  and  others  of  the 
plaintifis,  and  that  while  said  testator  was  under  the  preju- 
dice and  passion  so  induced  by  them,  they  procured  him  to 
execute  said  will,  contrary  to  any  deliberate  purpose  or  wish 
of  said  testator,  thereby  in  manner  aforesaid,  by  reason  of 
the  influence  aforesaid,  he  unequally,  unjustly,  and  wrong- 
fully, divided  and  apportioned  his  said  estate  as  when  dying 
he  declared. 

6.  That  after  the  execution  of  said  will^  the  testator  revoked 
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the  same  by  the  sale  and  conveyance  of  certain  of  the  lands 
therein  described,  amounting  to  five  thousand  dollars  in  value. 

A  motion  was  made  by  the  defendants  to  strike  out  cer- 
tain portions  of  the  complaint,  which  the  court  overruled, 
except  as  to  the  cause  numbered  six,  relating  to  the  revoca- 
tion of  the  will,  which  part  the  court  struck  out.  The 
defendants  then  demurred  jointly  to  the  first,  second,  third, 
and  fourth  causes  of  contest,  on  the  ground  that  the  same, 
nor  either  of  them,  stated  facts  sufficient  to  constitute  a 
valid  cause  of  action  or  contest.  This  demurrer  was  over- 
ruled, and  the  defendants  excepted.  The  defendants  then 
answered  by  filing  a  general  denial,  and  there  was  an  agree* 
ment  that  the  parties  might  give  in  evidence  all  matters  of 
defence  or  reply  under  the  issue  thus  formed. 

The  issue  was  tried  by  a  jury,  and  there  was  a  verdict  for 
the  plaintiffs.  A  motion  by  the  defendants  for  a  new  trial 
was  overruled,  the  defendants  excepted,  and  were  given  sixty 
days  in  which  to  file  their  bill  of  exceptions.  Final  judg- 
ment was  rendered  for  the  plaintiffs,  setting  aside  the  will 
and  the  probate  thereof. 

The  errors  properly  assigned  are  the  following :  i.  Over- 
ruling the  motion  to  strike  out  parts  of  the  complaint  2. 
Overruling  the  demurrer  to  the  complaint.  3.  Refusing  to 
grant  a  new  trial. 

There  are  several  other  assignments  of  error,  but  they 
are  such  as  should  be  embraced  in  the  third,  being  reasons 
for  which  a  new  trial  might  have  been  granted,  if  they  are  at 
all  available. 

When  the  motion  to  strike  out  part  of  the  complaint 
was  overruled,  the  clerk's  entry  says  the  defendants  excepted. 
This  was  at  the  October  term,  1871,  and  on  the  third  day  of 
the  term.  No  time  was  then  given  in  which  to  file  a  bill  of 
exceptions.  A  bill  of  exceptions  is  found  in  a  subsequent 
part  of  the  record,  without  anything  to  show  when  it  was. 
filed,  or  that  it  was  ever  filed,  except  that  it  is  found  in  the 
record.  '*  The  party  objecting  to  the  decision  must  except 
at  the  time  the  decision  is  made,  but  time  may  be  given  to 
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reduce  the  exception  to  writing,"  etc.  2  G.  &  H.  229,  sec. 
343.  We  can  not  regard  this  bill  of  exceptions  as  properly 
in  the  record.  The  question  is  not  presented  witliout  a  bill 
of  exceptions. 

The  demurrer  to  the  complaint,  as  we  have  already 
said,  was  a  joint  demurrer  to  the  first,  second,  third,  and 
fourth  causes  assigned  for  contesting  the  will.  Assuming, 
without  deciding,  that  a  party  in  such  a  case  may  demur  to 
one  or  more  of  the  grounds  of  contest,  where  there  are  sev- 
eral of  them,  still  this  is  not  such  a  demurrer.  But  as  the 
demurrer  is  to  the  four  specifications,  if  any  one  or  more 
of  them  be  good,  the  demurrerwas  properly  overruled.  With- 
out further  examination,  we  think  there  can  be  no  question 
that  the  first  ground  of  contest,  that  is,  that  the  testator 
was  of  unsound  mind,  was  sufficient.  It  follows  that  the 
court  did  not  err  in  overruling  the  demurrer. 

The  reasons  alleged  why  a  new  trial  should  have  been 
granted  are  the  following,  viz.:  ist.  The  verdict  is  not  sus- 
tained by  sufficient  evidence.  2d.  It  is  contrary  to  law. 
3d.  Admitting  evidence  to  go  to  the  jury  over  the  objection 
of  the  defendants,  to  which  the  defendants  excepted  at  the 
time,  because  inadmissible,  irrelevant,  and  improper,  and  as 
shown  by  exceptions.  4th.  Refusing  to  admit  evidence  to 
the  jury  offered  by  the  defendants  on  objections  of  the  plain- 
tiffs, to  which  the  defendants  excepted,  as  shown  by  excep- 
tions. 5th.  The  court  misdirected  the  jury  in  matters  of  law 
in  the  final  instructions  to  the  jury,  as  shown  by  exceptions 
of  defendants  thereto.  6th.  Refusing  to  instruct  the  jury  as 
asked  by  the  defendants,  as  shown  by  exceptions.  7th. 
Refusing  to  strike  out  parts  of  plaintifTs*  complaint.  8th. 
Overruling  the  defendants'  demurrer  to  the  complaint. 

If  there  is  a  bill  of  exceptions  in  the  record  containing  the 
evidence  given  on  the  trial,  we  can  not  see  what  part  of  the 
record  it  embraces  and  what  it  does  not  embrace.  There  is 
no  formal  or  any  other  commencement  to  it  that  we  can  dis- 
cover. The  evidence  which  is  in  the  record  gets  in  in  this 
form :  On  the  30th  day  of  January,  1872,  being  the  i8th  day 
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of  the  term,  this  entry  is  made  by  the  clerk :  *'  Come  ag^in 
the  parties  by  their  attorneys  aforesaid,  and  the  jury  afore- 
said also  comes,  and  the  hearing  of  this  cause  being  resumed, 
and  the  evidence  being  heard,  the  jury,  under  the  instruc- 
tions of  the  court,  are  permitted  to  separate  until  eight 
o'clock  to-morrow  morning.  The  plaintiffs  gave  to  sustain 
issues  in  their  behalf  the  following  evidence."  Then  follows 
the  evidence  which  is  Copied  into  the  record,  without  any 
indication  that  this  is  the  commencement  of  a  bill  of  excep- 
tions, or  anything  to  distinguish  it  from  the  ordinary  entries 
of  the  clerk.  This  entry  is  on  page  1 3  of  the  transcript.  On 
page  79,  it  is  stated  "  and  this  was  all  the  evidence  in  the 
case,"  and  then  follow  the  signature  and  seal  of  the  judge. 
We  can  not  regard  this  as  a  proper,  sufficient,  or  legal  bill 
•of  exceptions.  T/ie  Columbus,  etc.,  Railway  Co,  v.  Griffin^ 
45  Ind.  369.  When  the  motion  for  a  new  trial  was  overruled, 
which  was  on  the  17th  day  of  the  term,  sixty  days  were 
given  in  which  to  prepare,  tender,  and  file  the  bill  of  excep- 
tions. It  appears  to  have  been  signed  by  the  judge  on  the 
3d  day  of  February,  1872,  but  when  it  was  filed  is  not  shown 
by  the  transcript.  The  bill  of  exceptions  attempting  to 
reserve  the  questions  regarding  the  improper  admission  and 
rejection  of  evidence,  was  signed  by  the  judge,  as  appears 
at  the  bottom  thereof,  on  the  2d  day  of  February,  1872. 
But  the  date  when  it  was  filed  does  not  appear.  We  have 
several  times  decided  that,  under  the  circumstances  stated, 
the  bill  of  exceptions  can  not  be  regarded  as  in  the  record. 
The  rule  is  generally  expressed  by  saying  that  when  time 
is  given  beyond  the  term  in  which  to  file  a  bill  of  exceptions, 
the  record  must  show  that  it  was  filed  within  the  time.  We 
think,  under  this  rule,  we  can  not  hold  that  either  of  these 
bills  of  exception  is  properly  in  the  record,  or  any  part  of 
them.  It  follows,  therefore,  that  the  first,  second,  third,  and 
fourth  reasons  for  a  new  trial  cannot  be  considered. 

The  fifth  reason  relates  to  the  instructions  given  by  the 
•court.  These  instructions  occupy  twenty-one  pages  in  the 
transcript    They  are  not  embraced  in  any  bill  of  excep- 
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tions,  nor  are  they  signed  by  the  judge.  On  several  of  tlie 
pages  are  written  the  words  "  given  and  excepted  to,"  signed 
by  the  attorneys  of  the  defendants.  The  statute  expressly 
requires  that  "  all  instructions  given  by  the  court  must  be 
signed  by  the  judge,  and  filed,  together  with  those  asked  for 
by  the  parties,  as  a  part  of  the  record."  2  G.  &  H.  198,  sec. 
324.  It  was  with  a  view  to  this  requirement,  no  doubt,  that 
it  v/as  provided  by  sec.  325,  on  the  same  page,  that  an  excep- 
tion might  be  taken  to  charges  given  by  writing  at  the  close 
of  each  instruction  the  words  *'  given  and  excepted  to,"  the 
party  or  his  attorney  signing  the  same.     The  requirement  " 

that  the  instructions  given  by  the  court  shall  be  signed, 
if  complied  with,  identifies  the  instructions  as  those  actually 
given  by  the  court.  The  other  mode  of  saving  an  excep- 
tion to  instructions  given,  which  is  by  a  bill  of  exceptions, 
was  formerly  the  only  mode.  In  that  mode  the  instructions 
are  identified  by  being  in  the  bill  of  exceptions  which  is 
signed  by  the  judge.  In  the  new  mode  allowed  by  the  code 
of  practice,  the  signature  of  the  judge  to  the  instructions 
serves  to  identify  them,  as  the  signature  to  the  bill  of  excep- 
tions serves  to  identify  them  when  they  are  set  out  in  it. 
We  think  the  instructions  copied  into  the  transcript  as  those 
which  were  given  by  the  court,  for  the  reason  that  they  are 
not  signed  by  the  judge,  cannot  be  regarded  as  properly  ia 
the  record,  or  as  presenting  any  question  for  our  decision. 
Hersleb  v.  Moss^  28  Ind.  354;  Wingate  v.  McNamar^  28  Ind. 
481  ;  Newbyv.  Warreji,  24  Ind.  161 ;  Allen  v.  Davison,  16  Ind.. 
416;  Tlie  yeffersonville,  etc.y  R.  R.  Co.  v.  Cox,  37  Ind.  325. 

The  instructions  asked  and  refused  stand  on  a  different 
ground.  According  to  the  case  of  The  yeffersonville,  etc,,. 
Railroad  Co.  v.  Cox,  supra,  it  is  not  necessary  that  instruc- 
tions asked  and  refused  shall  be  authenticated  by  the  sig- 
nature of  the  judge.  But  when  they  are  signed  by  the 
party  or  his  attorney,  refused  by  the  court,  and  noted 
as  •*  refused  and  excepted  to,"  signed  by  the  party  or  his 
attorney,  they  become  a  part  of  the  record  without  the  sig- 
nature of  the  judge.     The  instructions  asked  by  the  defend- 
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ants  in  this  case  are  signed  by  the  attorneys  of  the  defend- 
ants, and  some  of  them  have  on  the  margin  the  words 
"refused  and  excepted  to/'  and  the  signature  of  the  attor- 
neys for  the  defendants.  There  are  also  words  written  on 
the  margin  of  some  of  them  to  the  effect  that  they  were 
"refused  because  given  in  substance  in  other  charges,"  but 
these  memoranda  are  not  signed  by  any  one.  Perhaps  we 
can  give  no  efTect  to  such  memoranda  on  this  account.  We 
are  at  liberty  to  presume,  however,  that  the  instructions 
asked  were  not  applicable  to  the  facts  of  the  case,  as  dis- 
closed by  the  evidence,  as  that  is  not  in  the  record,  and  that 
they  were  refused  for  that  reason,  or  that  they  were  refused 
for  any  other  reason,  which  under  any  supposable  state  of 
the  case  rendered  their  refusal  proper ;  for  we  are  to  presume 
that  the  court  did  right  in  refusing  the  instructions,  and  the 
party  complaining  of  the  action  of  the  court  must  show  the 
existence  of  the  error,  of  which  they  complain.  Governed 
by  this  rule,  we  can  not  say  that  there  was  any  error  in  refus- 
ing the  instructions.  The  Columbus^  etc,.  Railway  Co.  v. 
Powell,  40  Ind.  37,  and  cases  cited;  and  Tlie  yeffersonville^ 
etc.,  R.  R.  Co.  v.  Cox,  37  Ind.  325. 
The  judgment  is  affirmed,  with  costs. 

Opinion  filed  November  term,  1873 »  petition  for  a  rehearing  ovemiled  Biaj 
tenn,  1874. 
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Office  and  Officer,,— Offldai  Bond. — Surety. — County  Clerk. — Guardian 
and  Ward. — As  it  is  not  a  duty  imposed  by  statute  upon  a  county  clerk  to  ~46^  ^ 

receive  money  belonging  to  a  ward  from  a  guardian,  the  sureties  on  the  ^161   5d2 

official  bond  of  the  clerk  are  not  liable  for  such  money  received  by  the  clerk, 
though  received  pursuant  to  an  order  of  the  court  of  common  pleas  directing 
the  goardian,  upon  resigning  his  tms^  to  deposit  with  the  derk  the  bfll«nc» 
in  his  hands  due  to  his  ward. 


I 
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From  the  Crawford  Common  Pleas. 

H.  Woodberry,  W.  H.  Peckinpaugh^  L.  Q.  DeBruIer,  and 
C.  A,  DeBruIer^  for  appellants. 
S.  K.  Wolfi\  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  upon  the  official  bond  of 
James  M.  Lemonds,  clerk  of  Crawford  county.  The  action 
was  commenced  against  Lemonds  and  the  appellants,  and 
there  being  a  return  of  not  found  as  to  Lemonds,  the  action 
was  as  to  him  dismissed. 

The  appellants  demurred  to  the  complaint  for  the  want 
of  sufficient  facts.  The  demurrer  was  overruled,  and  they 
refusing  to  plead  further,  final  judgment  was  rendered  for 
the  appellees. 

The  only  error  assigned  is  based  upon  the  action  of  the 
•court  in  overruling  the  demurrer  to  the  complaint. 

The  complaint  alleged,  in  substance,  the  election  of 
Lemonds  and  the  execution  of  his  official  bond;  that  Allen 
T.  Fleming  was  the  guardian  of  the  relatrix,  Lucinda; 
that  on  the  24th  day  of  May,  1865,  the  said  guardian  sub- 
mitted his  report  and  resigned  his  trust,  and  under  and  in 
pursuance  of  an  order  then  made  by  the  common  pleas 
court,  he  paid  to  the  said  Lemonds  as  such  clerk,  the  sum 
of  one  hundred  and  sixty-eight  dollars  and  sixty-five  cents^ 
the  amount  then  due  to  his  said  ward;  that  the  said  Lemonds 
received  said  money  in  obedience  to  such  order;  that  the 
said  Lemonds  never  accounted  for  said  money,  but  vacated 
his  office,  fied  from  the  State,  and  converted  the  same  to  his 
own  use.  There  is  no  formal  objection  urged  to  the  com- 
plaint. The  only  question  argued  by  counsel  is,  whether 
the  appellants,  as  the  sureties  of  Lemonds,  are  liable  for  the 
money  paid  to  him  by  said  guardian,  under  the  order  of  the 
court.  It  is  conceded  by  counsel  for  appellees  that  there  is 
no  statute  law  of  the  State  which  authorized  the  guardian 
to  pay  the  mone)''  belonging  to  his  ward  to  the  clerk,  or 
which  made  it  the  duty  of  the  clerk  to  receive  it,  but  that  the 
court  of  common  pleas  possessed  full  chancery  powers,  and 
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had  full  power  and  authority  to  make  the  Order  requiring 
the  guardian  to  pay  and  the  clerk  to  receive  such  money, 
and  that  such  order  had  the  force  and  effect  of  a  statute 
making  the  clerk  the  custodian  of  said  money. 

It  is,  on  the  other  hand,  contended  by  counsel  for  appel- 
lants, that  the  contract  of  the  sureties  of  Lemonds  is  strict- 
issimi  juris;  that  their  liability  is  not  to  be  extended  by 
implication  beyond  the  terms  of  the  original  obligation ;  that 
when  they  signed  the  bond  of  the  clerk,  they  agreed  to  be 
responsible  for  the  faithful  discharge  of  his  official  duties — 
that  is  to  say,  that  they  would  be  responsible  for  the  faithful 
discharge  of  such  duties  as  were  then  or  might  thereafter  be 
imposed  upon  him  by  the  legislature ;  that  this  was  the  exact 
limit  and  measure  of  their  responsibility ;  that  as  no  law  of 
the  State  imposed  upon  Lemonds  the  duty,  as  clerk,  of 
receiving  this  money  from  the  guardian,  he  did  not  become 
liable  officially  to  pay  it  over  to  the  person  entitled  to- 
receive  it,  and  that  the  appellants  cannot  be  made  to  respond 
in  the  character  of  sureties,  in  damages,  for  his  failure  so 
to  do,  and  that  the  court  possessed  no  power,  by  its  order^ 
to  extend  the  liability  of  the  sureties  by  imposing  upon  the 
clerk  a  duty  not  imposed  by  law. 

The  precise  question  involved  here  was  decided  by  this 
court  in  yenkins  v.  Lemonds,  29  Ind.  294.  That  was  an 
action  upon  the  official  bond  of  the  same  clerk  for  a  failure 
to  pay  over  money  paid  to  him  by  an  administrator  under 
the  order  of  the  court.  This  court  say:  "The  liability  of 
the  sureties  upon  the  bond  is  not  to  be  extended  by  impli- 
cation beyond  the  terms  of  the  contract.  The  United  States 
v.  Boyd,  1 5  Peters,  1 87 ;  Miller  v.  Stewart,  9  Wheat.  680. 
They  were  only  liable  for  the  failure  of  the  clerk  to  discharge 
his  official  duties.  It  was  not  his  duty,  nor  could  he,  as 
clerk;  receive  the  money  belonging  to  an  estate  from  the 
hands  of  an  administrator.''  See  Smith  v.  United  States,  2- 
Wallace,  219;  Crews  w,  Ross,  44  Ind.  481. 

The  question  involved  here  was  recently  decided  adversely 
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to  the  liability  of  the  sureties,  in  the  case  of  The  State,  ex 
reL  Arnold^  v.  Givan,  45  Ind.  267. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint 


The  State,  ex  rel,  Roberts  et  ux.,  v.  Fleming  et  al. 

CUARDIAN  AND  Wajld. — Surety, — County  Clerk. — ^The  statute  not  having  made 
it  one  of  the  duties  of  the  county  clerk  to  receive  money  due  a  ward  from 
a  guardian,  upon  the  settlement  of  the  guardianship,  though  deposited  with  the 
clerk  by  order  of  the  court,  the  guardian  and  the  surety  on  his  bond  are  lia- 
ble to  the  ward,  if  the  clerk  converts  to  his  own  use  money  so  deposited. 

From  the  Crawford  Common  Pleas. 

5.  K,   Wolfe,  for  appellants. 

W.  N.  Tracewell  and  E.  M.  Tracewell,  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  upon  a  guardian's  bond. 
The  complaint  shows  that  the  appellee  Fleming  was  the 
guardian  of  the  relatrix,  Lucinda  Roberts;  that  as  such 
guardian  he  filed  the  bond  in  suit  with  Cole  as  his  surety  ; 
that  said  guardian  has  in  his  hands  the  sum  of  five  hundred 
dollars  belonging  to  his  ward  ;  that  his  ward  was  married  in 
1869,  and  arrived  at  full  age  of  twenty -one  years  before  the 
commencement  of  the  action ;  that  said  guardian  has  never 
accounted ;  that  on  the  24th  day  of  May,  1865,  said  guardian 
resigned  his  trust  and  wrongfully  and  without  authority  of 
law,  and  in  violation  of  his  duty,  deposited  said  money  with 
one  James  M.  Lemonds,  clerk,  who  had  no  authority  to 
receive  the  same,  and  who  has  failed  to  pay  the  same  to  the 
relatrix. 

The  cause  was  tried  by  the  court  upon  an  agreed  state- 
ment of  iacts^  and  resulted  in  a  finding  for  the  appellee. 
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The  agreed  statement  of  facts  is  in  the  record  by  a  bill 
of  exceptions  and  fully  sustains  the  material  averments 
of  facts  in  the  complaint^  leaving  the  simple  question  of  law 
to  be  decided  by  the  court,  as  follows  : 

'*  It  is  further  agreed  by  the  parties  that  if  said  order  of 
the  court  and  the  payment  and  deposit  by  said  guardian 
under  it  are  valid  and  sufficient  to  discharge  said  guardian 
from  liability  on  said  bond,  then  the  finding  of  the  court  and 
judgment  shall  be  for  the  defendants,  otherwise,  to  be  for  the 
plaintiff;  the  amount  shall  be  the  amount  so  paid  to  and 
deposited  with  the  said  clerk  and  six  per  cent,  interest  on 
the  same  to  date,  and  ten  per  cent,  damages  on  said  princi- 
pal and  interest." 

This  action  was  brought  to  recover  from  the  guardian  the 
same  money  for  which  the  action  in  the  name  of  the  State, 
on  the  relation  of  the  same  parties,  against  Scott  and  Archi- 
bald {ante^  p.  203,)  was  brought  In  that  case,  we  held  that 
the  sureties  of  the  clerk  were  not  responsible  for  the 
money  paid  by  Fleming,  the  guardian,  to  such  clerk,  under 
the  order  of  the  court.  It  necessarily  results  that  the  guar- 
•dian  is  responsible  for  such  money.  This  is  a  very  great 
hardship  upon  the  guardian,  who  acted  in  good  faith  and  with 
the  best  of  motives.  The  responsibility  does  not  rest  with 
the  courts,  but  the  legislature,  whose  attention  has  time  and 
again  been  called  to  the  question  and  the  necessity  for  leg- 
islation urged  upon  their  consideration,  but  it  has  all  been 
in  vain. 

The  amount  paid  by  the  guardian  to  the  clerk  on  the  24th 
day  of  May,  1865,  as  shown  by  the  agreement,  was  one 
hundred  and  sixty-eight  dollars  and  sixty-five  cents.  The 
plaintiff  is  entitled  to  recover  that  sum  with  six  per  cent, 
interest  and  ten  per  cent,  damages.  There  is  no  necessity 
for  a  new  trial,  the  facts  all  being  agreed  upon. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  render  a 
judgment  for  the  plaintiff  for  one  hundred  and  sixty-eight 
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dollars  and  sixty-five  cents,  with  six  per  cent,  interest  from, 
the  24th  day  of  May,  1865,  with  ten  per  cent,  damages  oa 
the  aggregate  of  principal  and  interest. 


Gordon  et  al.  tf.  Swift. 

Pleading. — RtpresentoHons. —  Warra$Uy, — ^If  property  be  sold  to  sereial  per* 
sons  under  representation  and  warranty  that  it  b  of  a  certain  quality  and 
value,  and  a  part  only  of  the  purchasers  give  a  note  for  the  price  of  the  prop- 
erty, the  latter,  when  sued  upon  the  note,  may  set  up,  by  way  of  answer,  that 
the  property  for  which  the  note  was  given  was  not  of  the  quality  or  value - 
represented  and  warranted. 

Same. — Set-Off, — MuiuaiUy. — ^Two  of  three  defendants  in  an  action  on  a  prom- 
issory note  pleaded  a  set-oC 

Held,  that  the  answer  was'  bad. 

From  the  Floyd  Circuit  Court 

G.  V.  Hawk  and  W.  W.  Tu/ey,  for  appellants. 
D.  C,  Anthony y  for  appellee. 

Pettit,  J. — ^The  appellee,  Alexander  Swift,  brought  thiy 
suit  against  the  appellants,  John  Gordon,  Sr.,  John  Gordon, 
Jr.,  Helen  L.  Gordon,  and  Joseph  J.  Terstegge,  on  a  note- 
given  by  the  three  Gordons  to  the  appellee.  Swift,  and  to^ 
foreclose  a  mortgage  given  to  secure  the  same  by  John 
Gordon,  Jr.,  and  Helen  L.  Gordon.  Terstegge  was  made  a 
party  because  he  had  purchased  the  real  estate  mortgaged 
after  the  mortgage  was  made  and  recorded. 

All  the  defendants  joined  in  two  paragraphs  of  the  answer,, 
setting  up  a  partial  failure  of  the  consideration  of  the  note 
and  mortgage,  and  the  substance  of  these  paragraphs  is,  that 
the  note  and  mortgage  were  given  to  secure  the  payment  of 
certain  personal  property  sold  arid  delivered  by  Swift  to  a 
firm  of  Gordons  &  Martin  (of  which  John  Gordon,  Sr.,  and 
John  Gordon,  Jr.,  were  members),  and  that  Swift  agreed^ 
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promised^  represented,  and  warranted  that  the  property  so 
sold  to  the  firm  of  Gordons  &  Martin  was  of  a  certain  qual- 
ity and  value,  when  in  fact  it  was  not  of  such  quality  and 
value,  but  of  greatly  less  quality  and  value,  and  averring  a 
partial  failure  of  the  consideration  of  the  note  and  mortgage^ 
and  asking  a  deduction  accordingly. 

To  each  of  these  paragraphs  a  demurrer  for  want  of  suffi- 
cient facts  was  sustained. 

We  hold  that  this  ruling  was  error,  for  which  the 
judgment  must  be  reversed.     2  G.  &  H.  io6,  sec.  8i. 

If  property  is  sold  to  four  persons  under  representations 
and  warranty  that  it  is  of  a  certain  quality  and  value,  and 
two  of  the  four  give  a  note  for  the  property,  when  sued  on 
the  note,  the  two  giving  it  may  set  up,  by  way  of  answer^ 
that  the  property  for  which  it  was  given  was  not  of  the 
quality  and  value  represented  and  warranted.  See  Ball  v. 
The  Citizen^  National  Bank,  39  Ind.  364. 

The  third  paragraph  of  the  answer  is  by  7oJ^^  Gordon^ 
Sr.,  and  John  Gordon,  Jr.,  alone,  and  sets  up  substantially  the 
same  facts  as'  the  first  and  second  paragraphs  of  the  answer 
and  many  other  facts  and  averments,  and  claims  a  set-off 
against  the  note  and  mortgage. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
this  paragraph  of  the  answer.  There  was  no  error  in  this 
ruling.  The  set-off  was  not  mutual,  or  between  the  parties 
to  the  suit.  2  G.  &  H.  88,  sec.  57;  Johnson  v.  Kent^ 
9  Ind.  252 ;  Blankenship  v.  Rogers,  10  Ind.  333  ;  Knour  v. 
Dick,  14  Ind.  20. 

A  set-off  and  want  or  failure  of  consideration  are  differ- 
ent questions. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  overrule  the  demur- 
rers to  the  first  and  second  paragraphs  of  the  answer. 

Petition  for  a  rehearizig  OTemiled. 
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Criminal  "LA.Vf.-^Circuil  Court, — Criminal  Causes  Commenced  by  Affidavit 
and  Information, — Section  79  of  the  act  abolishing  courts  of  common  pleas, 
etc.,  Acts  1873,  p.  87,  does  not  confer  upon  the  circuit  court  the  power  to  hear 
and  determine  a  criminal  cause  commenced  in  that  court  by  affidavit  and 
information. 

From  the  Randolph  Circuit  Court. 

y.  C.  Denny,  Attorney  General,  and  y.  W.  Ryan^  Prosecut- 
ing Attorney,  for  the  State. 

y,  N,  Templer  and  R.  5.  Gregory,  for  appellee. 

Downey,  J. — ^This  was  a  prosecution  against  the  appellee, 
in  the  circuit  court  of  Delaware  county,  for  burglary,  com- 
menced by  affidavit  and  information.  It  is  4lleged  in  the 
information,  in  addition  to  the  allegations  charging  the  crime 
in  the  usual  form,  that  the  defendant  was  then  in  the  cus- 
tody of  the  sheriff  of  Delaware  county,  Indiana,  on  a  charge 
of  the  aforesaid  felony,  for  which  and  of  which  he  had  not 
been  prior  thereto  indicted  by  any  grand  jury  of  that  county. 
The  venue  was  changed  to  the  circuit  court  of  Randolph 
county.  On  motion  of  the  defendant,  the  affidavit  and  infor- 
mation were  quashed,  and  the  State  excepted.  This  ruling 
of  the  court  is  assigned  as  error. 

By  the  act  of  March  5th,  1859,  Acts  1859,  P-  94*  ^*  ^'^^^  P**^ 
vided,  that  the  common  pleas  should  have  original  jurisdiction 
of  felonies  not  punishable  with  death,  concurrent  with  the  cir- 
cuit couil,  in  certain  cases.  One  of  which  cases  was :  **  When 
a  person  is  in  custody  on  a  charge  of  felony  before  indict- 
ment by  the  grand  'jury." 

The  act  of  March  6th,  1873,  to  divide  the  State  into  cir- 
cuits, etc.,  abolishing  the  courts  of  common  pleas,  and  trans- 
ferring the  business  thereof  to  the  circuit  courts,  etc..  Acts 
1873,  p.  96,  sec.  79,  provides,  that  "such  circuit  courts,  in 
addition  to  the  jurisdiction  heretofore  exercised  by  them, 
shall  also  have  the  same  jurisdiction  that  has  heretofore  been 
exercised  by  the  court  of  common  pleas,  and  all  laws  and 
parts  of  laws  concerning  said  courts  of  common  pleas,  shall  be 
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lereafter  construed  to  mean  and  apply  to  said  circuit  courts, 
so  far  as  the  same  may  be  applicable,  and  the  offices  of 
common  pleas  judge  and  district  attorney  are  hereby  abol- 
ished." 

The  position  assumed  by  counsel  for  the  State  is,  that 
tinder  these  statutes  prosecutions  for  felony  in  the  circuit  court 
may,  under  the  circumstances  disclosed  in  this  case,  be  by 
affidavit  and  information. 

We  are  of  the  opinion  that  there  was  no  error  in  quashing 
the  affidavit  and  information.  No  doubt  the  main  object  of 
section  79,  above  set  forth,  was  to  confer  upon  the  circuit 
court  jurisdiction  of  those  causes  and  .matters  of  which  the 
common  pleas  had  jurisdiction,  and  of  which  the  circuit 
court  had  no  jurisdiction,  such  as  the  settlement  of  decedents' 
estates,  guardianships,  etc.  The  circuit  court  already  had 
jurisdiction  of  felonies,  and  no  act  was  necessary  to  transfer 
or  confer  the  same.  The  section,  in  order  to  accomplish 
what  is  contended  for  by  the  State,  must  not  only  transfer 
to  the  circuit  court  the  jurisdiction,  but  must  also  introduce 
In  the  circuit  court  the  mode  of  proceeding  in  such  cases, 
"which  prevailed  in  the  common  pleas,  that  is,  by  affidavit 
and  information.     This  the  statute  does  not  attempt  to  do. 

If  a  party  in  custody,  before  indictment,  can  be  tried  in 
the  circuit  court  on  an  affidavit  and  information,  it  would  be 
almost,  if  not  entirely,  at  the  pleasure  of  the  prosecuting 
attorney,  whether  he  would  in  any  such  case  allow  the  mat- 
ter to  go  before  the  grand  jury  or  not. 

We  are  of  the  opinion  that  the  act  of  1859,  conferring  a 
limited  jurisdiction  upon  the  common  pleas  in  prosecutions 
for  felony  upon  affidavit  and  information,  cannot  and  does 
not  confer  upon  the  circuit  court  the  power  to  try  cases  of 
ielony  in  that  way. 

The  judgment  is  affirmed* 
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Heddens  v.  Younglove,  Masses  &  Ca 

46~2li|  FltlNClPAL  AMD  AGENT. — Dftnoftd, — ^In  a  complaint  by  a  principal  against  his 

IW  WW  agent  to  recover  money  collected  by  the  latter  and  not  paid  over,  it  is  essen- 

14!  1^  tial  to  aver  a  demand  of  payment  before  suit 

Saxz,— Arrest  of  ^tu^^mfn/.^WitD,  in  a  snit  by  the  principal  against  his 

agent  for  not  paying  over  money  collected,  the  complaint  fails  to  allege  a 

demand  before  suit,  and  there  is  a  verdict  for  the  plaintiff,  judgment  should 

be  arrested. 
AlCENDiCENT. — After  Verdia, — ^A  bad  complaint  cannot  be  made  good  by  aa 

amendment  after  verdict    Such  amendment  is  not  properly  a  part  of  ther 

record. 

From  the  Cass  Circuit  Court. 
H.  C.  TkoTfUan,  for  appellant 

BusRiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  for  certain  moneys  by  him  collected 
as  the  agent  of  the  appellee. 

There  was  issue,  trial  by  jury,  and  a  general  verdict  in' 
favor  of  the  appellee.  The  jury,  in  answer  to  a  special  inter- 
rogatory, found  that  the  appellee  had  made  a  demand  of  the 
appellant  for  said  sums  of  money  before  the  commencement 
of  the  action.  The  court  overruled  motions  for  a  new  trial 
and  in  arrest  of  judgment,  and  the  errors  assigned  are  based 
on  these  rulings. 

Having  reached  the  conclusion  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment,  we  shall  not  , 
pass  upon  the  motion  for  a  new  trial. 

The  complaint  alleged  that  the  appellant,  as  the  agent  of 
the  appellee,  had  collected  certain  sums  of  money,  which  had 
not  been  paid  over,  but  there  was  no  averment  of  any  demand 
for  the  payment  of  such  moneys.  This  omission  made  the 
complaint  defective.  In  Armstrong  v.  Smith,  i  Blackf.  251, 
this  court  said :  **  This  appears  to  us  to  be  a  plain  case.  The 
declaration  shows  that  the  defendant  collected  the  money,  for 
which  the  suit  was  brought,  as  the  agent  of  the  plaintiff.  To 
entitle  a  party,  under  such  circumstances,  to  recover,  he 
should  aver  and  prove  a  demand  of  the  money  previously  to 
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the  commencement  of  the  suit.  It  would  be  unjust,  and  con- 
trary  to  the  implied  contract  between  the  parties,  in  cases  like 
the  present,  to  subject  the  agent  to  a  suit  for  tiie  nloney  col- 
lected by  him  for  his  principal,  without  a  previous  demand." 

The  ruling  in  the  above  case  has  been  followed  in  the  fol- 
lowing cases:  jFicdah  v.  DyoU^  3  Blackf.  324;  Hannum  v. 
Curtis^  13  Ind.  206 ;  English  v.  Devarro,  5  Blackf.  588 ;  Jones 
V.  Gregg,  17  Ind.  84;  Black  v.  Herself^  18  Ind.  342  ;  Catterlin 
V.  Somerville,  22  Ind.  482 ;  Bougher  v.  Scobey,  23  Ind.  583 ; 
Underwood  \.  Tatham,  i  Ind.  276;  Conner  \.  Comstock,  17 
Ind.  90 ;  Nutzenholsterv,  The  State,  exrel.  Sumner,  37  Ind.  457. 

It  appears  from  a  bill  of  exceptions  that  some  twenty  days 
after  the  verdict  of  the  jury  had  been  returned,  and  while  the 
motion  for  a  new  trial  was  pending,  the  appellee  asked  and 
obtained  leave  of  the  court  to  amend  the  complaint,  and  that 
it  was  amended  by  averring  a  demand  before  the  commence- 
ment of  the  action.-  The  court  possessed  no  power  to  permit 
such  an  amendment  to  be  made  after  the  trial.  The  question 
was  fully  considered,  and  the  authorities  reviewed,  in  the  case 
of  Maxwell  v.  Day,  45  Ind.  509.  We  cannot  regard  the 
amendment  as  constituting  a  part  of  the  complaint.  Without 
an  averment  of  demand,  the  complaint  was  fatally  defective, 
and  the  motion  in  arrest  of  judgment  should  have  been  sus- 
tained. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  arrest  the 
judgment. 


Hamilton  v.  Elkins. 

40  21s 

TfEW  Trial. — ^Neither  a  ruling  on  a  demurrer  to  a  pleading  nor  a  ruling  on  a        

motion  to  strike  out  sucH  pleading  can  be  a  ground  for  a  new  trial. 
^AME. — Instructions, — If  in  any  case  it  would  be  an  available  error  tbat  the 

court  did  not  fully  instruct  the  jury  when  not  requested  to  do  so,  that  point 

does  not  arise  where  the  lecrad  fails  to  show  that  the  court  did  not  full^ 

instmct  them. 
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From  the  Morgan  Common  Pleas. 

C.  R  McNutt  and  G.  W.  Grubbs,  for  appellant 
W.  R.  Harrison  and  W.  S,  Shirley^  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against  the 
appellant  for  the  recovery  of  the  price  and  value  of  certain 
goods,  wares,  and  merchandise  sold  and  delivered,  a  bill  of 
particulars  of  which  was  filed  with  the  complaint. 

The  defendant  answered:  ist.  A  general  denial.  2d» 
Payment.  3d.  Payment  of  a  part  of  the  amount  in  differ- 
ent sums  and  at  different  times,  and  the  execution  of  a  note 
for  the  residue,  which,  it  is  alleged,  the  plaintiff  accepted  in 
full  discharge  of  the  same ;  that  he  afterward  paid  off  said 
note,  except  as  to  one  hundred  and  twenty-three  dollars,  for 
which  he  gave  the  plaintiff  his  note,  on  which  the  plaintiff 
obtained  judgment,  which  he  now  holds;  wherefore,  etc. 
Reply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer.  The  cause  was  tried  by  a  jury,  and  there  was  a 
verdict  for  the  plaintiff.  A  motion  by  the  defendant  for  a 
new  trial  was  overruled,  and  final  judgment  was  rendered  on 
the  verdict.  The  overruling  of  the  motion  for  a  new  trial  is 
the  only  error  properly  assigned. 

The  first  reason  for  a  new  trial  was,  that  the  verdict  was 
contrary  to  law,  and  the  second  was,  that  it  was  contrary 
to  the  evidence.  These  reasons  for  a  new  trial  are  not 
seriously  urged  here.  The  third  reason  was  the  refusal 
of  the  court  to  strike  out  the  third  paragraph  of  the  reply, 
and  the  fourth  was  overruling  the  defendant's  demurrer  to  the 
third  paragraph  of  the  reply.  These  are  not  reasons  for  a 
new  trial,  and  the  record  fails  to  show  any  such  action  of  tiie 
court.  The  fifth  reason  is  the  refusal  of  the  court  to  instruct 
the  jury,  as  shown  by  bill  of  exceptions.  There  is  no 
ground  for  this  objection  in  the  record.  No  bill  of  excep- 
tions shows  any  refusal  of  the  court  to  give  any  instructions. 
The  sixth  reason  is,  that  the  court  erred  in  failing  to  instruct 
the  jury  as  to  the  whole  law  of  the  case ;  and  the  seventh  is, 
that  the  court,  in  instructing  the  jury,  omitted  and  failed  to 
instruct  them  as  to  the  legal  effect  of  the  notes  given  in  evi* 
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dence.  There  is  an  instruction  in  the  record^  but  not  in  any 
bill  of  exceptions,  and  it  does  not  appear  whether  it  was  the 
only  instruction  given  or  not  If,  in  any  case,  it  would  be 
an  available  error  that  the  court  did  not  fully  instruct  the 
jury,  when  not  requested  to  do  so,  that  point  does  not  arise 
upon  this  record,  because  it  does  not  appear  that  the  court 
did  not  fully  instruct  them.  There  is  really  no  question 
which  we  can  decide. 

The  judgment  is  affirmed^  with  costs  and  five  per  cent, 
damages. 


The  Ohio  and  Mississippi  Railway  Co.  r.  Milles« 

Railroad. — Complaint  for  Killing  Live-Slock, — ^A  complaint  before  a  jostioe 
of  the  peace  against  a  railroad  company  for  killing  a  cow  belonging  to  the 
plaintiff  charged  that  the  animal  was  killed  by  a  locomotive  of  the  defendant^ 
at  a  point  where  the  railroad  was  by  law  required  to  be  fenced,  and  where 
the  same  was  not  fenced. 

Held^  that  the  complaint  was  sufficient.  It  was  not  necessary  to  aver  that  the 
animal  went  upon  the  track  at  a  place  where  the  road  was  not  fenced ;  the 
reasonable  inference  from  the  averments  of  the  complaint  being  that  the  road 
was  not  securely  fenced  at  the  place  where  it  went  upon  the  track  and  was 
killed. 

From  the  Vanderburgh  Circuit  Court. 

T.  Gazlay,  W.  H.  DeWolf,  %  M  Shackelford,  and  R. 
D.  Ricfiardson,  for  appellant. 

G,  G.  Reily  and   W,  C.  yohfison,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  commenced  before  a  justice  of  the  peace  in 
Knox  county. 

It  is  alleged  in  the  complaint  that  in  October,  1872,  the 
plaintiff  was  the  owner  of  a  red  cow  of  the  value  of  fifty 
dollars ;  that  the  defendant,  at  that  time,  owned,  used,  and 
operated  a  railroad  in  and  through  the  county,  and  that  said 
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defendant  then  and  there,  by  a  locomotive  being  so  used  and 
operated  on  said  railway,  at  a  point  where  the  same  was 
required  by  law  to  be  fenced,  and  where  the  same  was  not 
fenced,  ran  against  and  over  the  plaintifTs  said  cow  and 
thereby  bruised  and  wounded  her  so  that  she  could  not  be 
cured,  and  was  therefore  killed  by  a  servant  of  the  defend- 
ant ;  wherefore,  etc. 

Before  the  justice  of  the  peace,  there  was  judgment  for  the 
defendant,  and  the  plaintiff  appealed  to  the  circuit  court. 

On  application  of  the  defendant,  the  venue  was  changed 
to  the  Vanderburgh  Circuit  Court.  In  that  court  a  demur- 
rer to  the  complaint  which  had  been  filed  before  the  justice 
of  the  peace,  alleging  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  was  overruled  by 
the  court,  and  to  this  ruling  the  defendant  excepted.  The 
cause  was  thereupon  submitted  to  the  court  for  trial,  without 
the  intervention  of  a  jury,  and  the  court  found  for  the  plain- 
tiff, assessing  the  damages  at  forty  dollars.  The  defendant 
moved  the  court  for  a  new  trial,  alleging  that  the  finding,  of 
the  court  was  contrary  to  the  law  and  evidence. 

This  motion  was  overruled  and  final  judgment  rendered 
for  the  plaintiff. 

Two  errors  are  properly  assigned : 

1.  Overruling  the  demurrer  to  the  complaint ;  and, 

2.  Refusing  to  grant  a  new  trial. 

The  objection  urged  against  the  complaint  is,  that  it  does 
not  aver  that  the  road  of  appellant  was  not  securely  fenced 
at  the  point  where  the  animal  entered  upon  the  road. 

We  are  referred  by  counsel  for  the  appellant  to  the  case 
of  The  Belief antaine  Railway  Company  v.  Suman,  29  Ind.  40, 
as  authority  for  their  position.  There  is  no  doubt  but  that 
the  material  question  in  all  such  cases  is,  whether  or  not  the 
road  was  fenced  at  the  point  where  the  animal  went  upon 
it,  and  so  far  as  we  have  been  able  to  see,  in  every  case 
where  the  point  has  been  made,  it  has  been  so  decided.  The 
Toledo,  Wabash^  and  Western  Railway  Co.  v.  Howell^  38  Ind. 
447 ;  The  yeffersonvUle^  Madison^  and  Indianapolis  Railroad 
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Co,  V.  Avery,  3 1  Ind.  277 ;  The  Indianapolis  and  Cincinnati 
Railroad  Co,  v.  Adkins,  23  Ind.  340.  There  are  several  cases, 
however,  where  the  attention  of  the  court  seems  not  to  have 
been  particularly  called  to  this  point,  in  which  the  language 
might  seem  to  justify  the  inference  that  the  question  is, 
whether  the  road  was  fenced  at  the  point  where  the  animal 
was  killed.  As  liable  to  this  remark,  reference  may  be  made 
to  The  Bellefimtaine  Railway  Company  v.  Reed,  33  Ind.  476 ; 
The  Ohio  and  Mississippi  Railroad  Co.  v.  Hays^  35  Ind.  173; 
and  there  are,  doubtless,  other  cases. 

It  is  probable  that  in  most  of  such  cases  the  place  where 
the  animal  is  killed  is  at  or  near  that  where  it  came  upon 
the  road. 

In  actions  for  animals  killed  on  railroads,  commenced 
before  a  justice  of  the  peace,  considerable  liberality  seems  to 
have  been  indulged  in  deciding  upon  the  sufficiency  of  the 
complaint.  In  The  Indianapolis  and  Cincinnati  Railroad  Co. 
V.  Adkins^  supra,  the  language  of  the  complaint  was,  that 
*'at  the  place  and  time  where  said"  animal  "was  killed  by  the 
defendant's  locomotive  and  cars,  the  same  was  not  securely 
fenced,"  etc.  The  court  say :  "  We  think  this  averment 
is  sufficient.  We  cannot  presume  that  the  animals,  after  going 
on  the  track,  had  travelled  along  it,  for  any  very  considerable 
distance  before  they  were  killed,  in  the  absence  of  an  averment 
of  that  fact.  The  reasonable  inference  to  be  drawn  from  the^ 
averment,  we  think,  is  that  the  road  was  not  securely  fenced 
at  the  place  where  the  animals  went  upon  the  track,  and  were 
there  killed.  If  the  fact  was  otherwise,  it  could  be  shown 
on  the  trial,  and  no  prejudice  could  result  to  the  defendant." 
We  think  the  complaint  was  sufficient. 

The  remaining  question  relates  to  the  sufficiency  of  the 
evidence  to  justify  the  finding  of  the  court.  It  is  urged  that 
it  does  not  show  that  the  cow  was  killed  in  Knox  county. 
We  have  carefully  read  the  evidence  as  set  out  in  the  bill 
of  exceptions,  and  think  it  shows  this  fact  with  reasonable 
certainty. 

The  judgment  is  affirmed,  with  costs. 


-f. 
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Hill  et  al.  t^.  Marsh  et  al. 

Partnership.— /'tff/fffj.— Where  a  demand  exists  in  favor  of  a  partnership,  and 
one  of  the  partners  refuses  to  join  in  an  action  for  its  enforcement,  he  may  be 
made  a  defendant  with  the  partnership  debtor,  in  a  suit  brought  by  his- 
co-partner. 

Same. — Measure  cf  Relief  j^-yudgment, — ^In  such^ase,  where  the  defendant-part- 
ner 61ed  an  answer  alleging  that  he  had  no  knowledge  of  a  claim  by  the- 
partnership  against  his  co-defendant,  but  avening  that  if  it  existed  he  waa 
entitled  to  one-half  thereof,  and  praying  that  judgment  for  his  half  might  not 
be  rendered  in  plaintiff's  favor,  it  was  error  to  render  judgment  in  his  favor 
against  his  co-defendant  for  one-half  the  sum  found  due  to  the  partnership. 
To  entitle  himself  to  such  judgment,  he  must  have  filed  a  cross  complaint  ask- 
ing affirmative  relief.  The  answer  made  no  issue  between  him  and  the  other 
defendant 

Appeal. — Evidence. — ^Wherethe  evidence  is  conflicting,  the  Supreme  Cooit  will 
not  reverse  a  judgment  on  the  weight  of  evidence. 

Pleading. — Defect  of  Parties.-^A.  demurrer  for  defect  of  parties  defendants 
lies  only  where  a  necessary  party  is  not  made  a  defendant,  not  because  there 
are  too  many  defendants. 

From  the  Floyd  Circuit  Court. 

G.  V.  Howk  and  W.  Wi  Tuley^  for  appellants. 
D.  C.  AntJumy^  for  appellees. 

BusKiRR,  J. — In  the  court  below,  the  appellee  Samuel  S. 
Marsh  was  the  plaintiff,  and  the  appellants  and  the  appel* 
lee  Jeremiah  W.  Malinee  were  the  defendants. 

The  complaint  alleged,  in  substance,  that  on  the  14th  of 
February,  1865,  said  Marsh  and  Malinee  owned  two-thirds 
of  all  the  machinery,  real  estate,  personal  property,  rights,, 
credits,  and  interests  belonging  to  the  concern  then  owned 
by  them  and  Hicks  King,  doing  business  under  the  firm 
name  of  S.  S.  Marsh  &  Co.,  known  as  the  "  Hoosier  Rolling- 
Mill ;''  that  on  said  day  Marsh  and  Malinee  agreed  with 
appellants  to  sell  them  one-third  of  their  two-thirds  in  said 
rolling  mill  property  for  ten  thousand  dollars  and  ten  per 
cent  advancement  on  seven  thousand  six  hundred  and  sixty- 
one  dollars  and  forty-six  cents,  the  estimated  value  of  the 
one-third  of  the  two-thirds  interest  so  held  by  said  Marsh 
and  Malinee,  the  said  ten  per  cent,  advance  amounting  to 
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the  sum  of  seven  hundred  and  sixty-six  dollars,  which  sum 
of  ten  thousand  dollars  and  advance  of  seven  hundred  and 
sixty-six  dollars  the  appellants  agreed  to  pay ;  that  said  Marsh 
and  Malinee,  at  the  time  of  the  sale,  transferred  to  appellants 
one-third  of  their  interest  in  said  property,  and  put  them  in 
possession,  and  fully  performed  their  said  agreement ;  but  that 
appellants  failed  to  perform  their  said  agreement,  in  this^ 
that  they  failed  and  refused  to  pay  said  Marsh  and  Malinee 
said  sum  of  seven  hundred  and  sixty-six  dollars,  and  still 
refuse  to  pay  the  same ;  that  the  said  Malinee  utterly  refused 
to  permit  said  Marsh  to  join  him  as  a  co-plaintiff  in  this 
action;  and  said  Marsh  asked  that  said  Malinee  be  made  a 
defendant  to  answer  to  his  interests,  and  for  judgment  for 
seven  hundred  and  sixty-six  dollars,  and  all  other  proper 
relief. 

The  appellants  filed  their  demurrer  to  the  complaint^ 
assigning  two  grounds  of  objection : 

1.  That  said  Malinee  was  a  necessary  plaintiff  to  the 
action* 

2.  That  said  Malinee  was  not  a  necessary  or  proper 
defendant  to  the  action. 

The  demurrer  was  overruled,  and  appellants  excepted. 

This  ruling  is  assigned  for  error,  and  presents  the  first 
question  arising  in  the  record  for  our  decision. 

Upon  the  first  cause  of  demurrer,  appellants'  counsel  con- 
cede that,  under  the  averments  of  the  complaint,  the  objec- 
tion is  not  well  taken.  Because  if  the  said  Malinee  was  a 
necessary  party  plaintiff  in  this  action,  and  if,  as  alleged  in 
said  complaint,  said  Malinee  utterly  refused  to  be  made  a 
plaintiff  in  this  action,  then,  under  the  nineteenth  section  of 
the  code,  2  G.  &  H.  47,  Marsh  had  the  right  to  make  him  a 
defendant. 

But  it  is  insisted  by  counsel  for  appellants,  that  if  the  said 
Marsh  and  Malinee  were  not  so  united  in  interest  as  to  make 
Malinee  a  necessary  party  plaintiff,  then  he  was  not  a  neces- 
sary or  proper  party  defendant,  and  the  demurrer  should 
have  been  sustained  upon  the  second  ground. 


22D  SUPREME  COURT  OF  INDIANA. 

r 

Hill  ei  a/,  v,  Mazsh  et  ah 

The  demurrer  was  on  the  part  of  the  appellants,  assigning 
for  cause  that  their  co-<lefendant  was  not  a  necessary  or 
proper  party  defendant.  This  did  not  constitute  a  ground 
of  demurrer.  It  is  settled  by  repeated  decisions  of  this  court, 
that  a  defect  of  parties,  as  a  cause  of  demurrer  under  the  code, 
means  too  few,  and  not  too  many  parties.  Bennett  v.  Pres- 
ton,  17  Ind.  291 ;  Berkshire  v.  Slmltz,  2$  Ind.  523. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  appellants  then  answered  in  denial. 

The  appellee  Malinee  also  filed  a  separate  answer  to  said 
complaint,  alleging,  in  substance,  that  on  February  14th, 
1868,  he  was  an  equal  partner  of  the  said  Marsh  in  the  inter- 
est then  held  by  him  in  his  own  name  in  said  Hoosier  Roll- 
ing Mill  described  in  the  complaint ;  that  he  and  said  Marsh 
agreed  to  sell  to  said  appellants  one-third  of  their  interest  in 
5aid  property  for  ten  thousand  dollars ;  that  said  Marsh  made 
said  sale  for  himself  and  said  Malinee ;  that  said  Marsh  told 
him.  Malinee,  that  he  had  made  said  sale  to  appellants  for 
ten  thousand  dollars,  but  did  not  then  or  afterward  tell  said 
Malinee  that  appellants  were  to  pay  ten  per  cent,  advance 
on  said  purchase-money,  or  any  part  thereof;  but  on  the 
contrary,  said  Marsh  concealed  from  said  Malinee  any  agree- 
ment by  appellants  to  pay  any  advance  on  said  purchase- 
money,  or  any  part  thereof,  or  anything  more  than  said  ten 
thousand  dollars  ;  that  said  Malinee  never  heard  of  any  such 
agreement  until  after  the  commencement  of  this  action. 
And  the  said  Malinee  averred  that  if  said  agreement  was 
made  by  said  appellants  to  pay  said  ten  per  cent,  advance, 
as  alleged  by  Marsh  in  his  complaint,  of  which  said  Malinee 
has  no  knowledge,  the  one  equal  half  of  such  advance 
belonged  to  him ;  and  he  prayed  the  court  to  so  determine, 
and  not  to  render  judgment  in  favor  of  said  Marsh  for  any 
money  due  said  Malinee,  and  for  all  other  proper  relief. 

Marsh  filed  a  reply  in  denial  of  the  answer  of  Malinee. 

There  was  a  trial  by  the  court,  and  a  finding  in  favor  of 
Marsh  against  appellants  for  three  hundred  and  eighty-three 
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dollars  and  seven  cents,  and  in  favor  of  said  Malinee  against 
appellants  for  three  hundred  and  eighty-three  dollars  and 
seven  cents. 

The  appellants  moved  the  court  for  a  new  trial,  for  the 
reasons  that  the  finding  was  contrary  to  law  and  not  sup- 
ported by  sufficient  evidence.  The  motion  was  overruled^ 
and  appellants  again  excepted;  and  this  ruling  is  assigned 
for  error. 

We  are  asked  by  counsel  for  appellants  to  reverse  the 
judgment,  because  the  finding  is  not  supported  by  suffi- 
cient evidence.  This  we  cannot  do.  Marsh  and  his  book- 
keeper, Lake,  swore  positively  that  appellants  agreed  to  pay 
ten  per  cent,  advance  on  the  purchase-money .  Hill  testified 
just  as  positively  that  no  such  contract  was  made.  No  other 
person  was  present  at  the  time  of  the  purchase  but  the  three 
persons  named.  Payne  and  Malinee  testified  that  they  knew 
nothing  of  such  agreement,  and  had  never  heard  of  it  until 
after  the  commencement  of  this  action.  There  was  some 
evidence  ofiered  tending  to  contradict  Malinee  on  this  point. 
There  were,  however,  other  facts  and  circumstances  detailed 
in  the  evidence^  which  tended  very  strongly  to  corroborate 
and  sustain  the  evidence  of  Hill ;  but  this  was  for  the  court 
to  weigh  and  consider.  There  was  a  direct  conflict  upon 
the  most  material  point.  In  such  case  we  cannot  disturb- 
the  finding.  The  Madison^  etc.^  R.  R.  Co.  v.  Taffe,  37  Ind. 
361.  It  is  also  contended  by  counsel  for  appellant,  that  the 
finding  and  judgment  in  favor  of  Malinee  cannot  be  sus- 
tained, because  there  was  no  issue  between  him  and  appel- 
lants. This  objection  is  well  taken.  Malinee  filed  an  answer 
to  the  complaint,  but  he  did  not  even  ask  for  a  judgment  ift 
that.  He  only  asked  that  the  court  would  not  render  a 
judgment  in  favor  of  Marsh  for  any  money  that  might  be 
found  due  him.  If  he  desired  a  judgment  against  appellants,, 
he  should  have  filed  a  cross  complaint,  and  asked  for  affirma- 
tive relief.  This  he  did  not  do.  There  was  no  issue  upoa 
which  there  could  have  been  a  finding  and  judgment  in  his 
favor.     He  simply  asked  the  court  to  protect  his  rights  as 
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against  Marsh,  and  thiawas  done  when  the  court  only  found 
for  Marsh  in  only  one-half  the  sum  due. 

The  judgtnent  in  favor  of  Marsh  is  affirmed,  with  costs; 
and  the  judgment  in  favor  of  Malinee  is  reversed,  with  costs ; 
and  as  to  him  the  cause  is  remanded  for  further  proceedings, 
in  accordance  with  this  opinion. 


Reid  et  al.  v»  Hawkins. 

Circuit  Court. — Siaiuie  Fixing  Time  of  Holding  Court, — By  section  9  of 
the  act  approved  March  6th,  1873,  ^^  counties  of  Decatur,  Rush,  and  Fay- 
ette were  constituted  the  Eighth  Judicial  Circuit.  Section  47  fixed  the  times 
of  holding  the  circuit  court  in  Decatur  county  on  the  first  Monday  of  Februaiy, 
to  continue  four  weeks ;  in  Rush  county  on  the  Monday  succeeding  the  couit 
in  the  county  of  Decatur,  to  continue  four  weeks ;  and  in  the  county  of  Fay- 
ette on  the  Monday  succeeding  the  court  in  the  county  of  Rush.  The  times 
for  holding  the  courts  in  Decatur  and  Rush  counties  had  passed  when  the 
act  took  effect,  but  it  was  in  force  at  the  time  fixed  for  holding  the  court  in 
Fayette,  and  it  was  so  held.  This  was  right.  The  term  was  not  invalidated 
by  the  circumstance  that  the  act  was  not  in  force  in  season  for  holding  courts 
at  the  time  prescribed  in  Decatur  and  Rush. 

Evidence. — Failure  to  Except. — An  objection  to  the  admissibility  of  evidence 
cannot  be  made  for  the  first  time  in  the  Supreme  Court.  If  admitted  on  the 
trial  in  the  court  below  without  objection,  it  must  be  held  to  have  been 
admitted  by  the  consent  of  the  party  afiected  by  it. 

From  the  Fayette  Circuit  Court 

y.  S.  Rdd,  W.  Morrow,  and  N.  Trusler,  for  appellants. 
y.  C.  Mcintosh,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee,  upon  a 
note  executed  by  John  S.  Reid  and  John  Caldwell.  The 
complaint  alleged  the  death  of  John  Caldwell  and  the 
appointment  of  William  and  James  Caldwell  as  his  adminis- 
trators. The  action  was  commenced  against  Reid  and  the 
administrators  of  John  Caldwell,  but  James  Caldwell  did  not 
answer,  nor  was  he  defaulted. 
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There  was  issue,  trial  by  the  court,  and  finding  for  the 
appellee,  and,  over  motion  for  a  new  trial,  judgment  on  the 
finding. 

The  appellants  have  assigned  for  error  the  sustaining  of 
the  demurrer  to  the  first  paragraph  of  the  answer  and  over- 
ruling the  motion  for  a  new  trial. 

The  answer  was  as  follows:  ''Now  comes  the  defendant 
John  S.  Reid,  and  for  answer  in  his  o^yn  behalf  and  that  of 
William  Caldwell,  one  of  the  administrators  of  John  Cald- 
well, says  that  the  said  court,  at  the  present  term  thereof,  has 
no  jurisdiction  of  the  aforesaid  complaint  and  cause  of  action. 
Because  he  says  that  the  regular  March  term  of  said  court, 
according  to  the  act  of  the  General  Assembly  of  the  State  of 
Indiana,  approved  22d  day  of  April,  1869  (p.  45),  should 
have  been  held  on  the  third  Monday  of  March,  1873,  in  said 
county,  and  not  on  the  fifth  Monday  of  said  month,  as  is 
now  held ;  and  avers  that  at  the  last  session  of  the  General 
Assembly  of  the  State  of  Indiana,  by  an  act  approved  the 
€th  day  of  March,  1873,  ^^  said  legislature  so  changed  and 
altered  the  number  of  the  circuit,  of  which  your  Honor  was 
•elected  in  and  to  the  same,  being  the  Fourth  Judicial  Circuit, 
to  that  of  the  Eighth  Judicial  Circuit,  and  changed  the  time 
of  holding  the  courts  in  said  circuit.  Viz.,  in  the  county  of 
Fayette  from  the  second  Mondays  in  March  and  September 
to  the  first  Mondays  succeeding  the  holding  of  the  circuit 
court  in  the  county  of  Rush,  and  that  by  said  act,  the  com- 
mencement of  the  circuit  courts  in  said  new  circuit  was  to 
begin  on  the  first  Monday  of  February,  in-  the  county  of 
Decatur,  which  county  was  to  hold  four  weeks,  if  necessary, 
and  afterward  in  the  county  of  Rush,  on  the  Monday  succeed- 
ing the  courts  in  the  county  of  Decatur,  which  was  to  hold 
four  weeks  in  Rush,  if  necessary,  then  on  the  first  Monday 
in  the  county  of  Fayette  succeeding  the  holding  of  the 
courts  in  the  said  county  of  Rush ;  and  the  defendant  avers 
that  no  such  court  has  been  held  under  said  act,  either  in 
the  county  of  Decatur,  or  time  sufficient  after  the  approval 
cf  said  act  to  have  held  court  in  said  county  under  said  law. 
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or  in  Rush,  and  that  the  holding  of  the  present  term  of  the 
Fayette  Circuit  Court  is  wholly  illegal  and  void,  and  that 
neither  the  court  nor  judge  tliereof  has  jurisdiction  of  the 
person  of  the  defendants  or  the  cause  of  action  alleged  in 
said  complaint  at  the  present  time;  wherefore  they  pray 
judgment  for  costs,  etc.,  and  abatement  of  said  action." 

The  counties  of  Decatur,  Rush,  and  Fayette  constitute  the- 
eighth  judicial  circuit.     See  sec.  9,  Acts  1873,  P^S^  87. 

The  times  of  holding  court  in  said  circuit  are  fixed  by , the 
forty-seventh  section  of  the  act  of  March  6th,  1873,  as  follows: 

"  Sec.  47.  The  terms  of  said  court  in  the  eighth  circuit 
shall  be  held  in  the  county  of  Decatur  on  the  first  Monday 
in  February,  the  fourth  Monday  in  April,  the  first  Monday 
in  September,  and  the  third  Monday  in  November  of  each, 
year;  in  the  county  of  Rush  on  the  Mondays  succeeding 
the  courts  in  the  county  of  Decatur ;  and  in  the  county  of 
Fayette  on  the  Mondays  succeeding  the  courts  in  the  county 
of  Rush.  The  courts  in  the  county  of  Decatur  shall  con- 
tinue four  weeks,  in  the  county  of  Rush  four  weeks,  and  in 
the  county  of  Fayette  three  weeks  at  each  term,  if  the  busi- 
ness thereof  requires  it"    See  Acts  1873,  p.  90. 

The  act  of  March  6th,  1873,  abolished  the  common  pleas 
courts,  and  repealed,  by  implication,  all  existing  laws  pre* 
scribing  the  times  of  holding  circuit  courts,  except  the  provis- 
ion made  in  the  eighty-third  section  for  such  courts  as  might 
be  in  session  at  the  taking  effect  of  said  act.  Such  act  took 
effect  on  the  6th  day  of  March,  1873.  When  the  act  took 
effect,  the  terms  of  court  in  Decatur  and  Rush  counties  had 
passed.  That  is,  the  entire  time  in  Decatur  county  had 
expired  and  the  time  fixed  for  commencing  the  term  in  Rush 
county  had  passed,  and  consequently  no  court  was  held  in 
either  of  said  counties.  The  court  was  held  in  Fayette 
county  on  the  fifth  Monday  in  March,  1873,  the  time  pre- 
scribed by  said  act. 

The  position  assumed  by  counsel  for  appellants  is,  that 
such  term  was  illegally  held,  because  the  terms  in  Decatur 
and  Rush  counties  had  not  been  held.    If  the  strict  and 
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literal  construction  contended  for  be  correct,  then  no  legal 
circuit  court  was  held  in  the  State  for  the  year  1873,  ^^er 
the  taking  effect  of  said  act.  We  do  not  think  the  construc- 
tion insisted  upon  is  correct.  It  is  not  reasonable.  It  does 
not  give  effect  to,  but  defeats,  the  plain  purpose  of  the  legis- 
lature. The  section,  in  legal  effect,  provided  that  the  court 
should  be  held  for  the  year  1873  ^^  Fayette  county  on  the 
fifth  Monday  in  March.  It  was  held  at  that  time.  It  was 
well  known  to  the  legislature  that  the  terms  as  fixed  in  said 
act  for  holding  the  February  and  March  courts  in  Decatur 
and  Rush  counties,  could  not  be  held.  The  legislature  did 
not  contemplate  the  hiatus  which  would  result  from  the  con- 
struction contended  for.  The  legality  of  the  term  of  court 
in  Fayette  county,  which  was  held  at  the  time  fixed  in  said 
act,  can  not  be  affected  by  the  fact  that  the  terms  of  court  as 
fixed  by  said  act  were  not  held  in  Decatur  and  Rush  coun- 
ties. The  question  involved  here  was,  in  principle,  decided 
by  this  court  in  P/tUlips  v.  Stewart,  17  Ind.  154.  There  an 
act  took  effect  in  October,  i860,  providing  for  the  times  of 
holding  the  Tippecanoe  Common  Pleas  Court.  The  court 
say: 

''  As  this  act  did  not  take  effect  until  October,  1 860,  it  is 
claimed  that  no  court  could  be  held  in  December  of  that  year, 
inasmuch  as  the  statute  names  the  times  in  the  order  of 
'March,'  *June'  and  'December.'  We  are  not  inclined 
to  adopt  the  construction  contended  for.  It  seems  to  us  that 
the  law  authorized  a  term  to  be  held  in  December  following 
the  time  when  the  act  took  effect,  although  that  term  was 
the  last  named  in  the  section  fixing  the  terms  of  the  court. 
We  see  no  sufficient  reason  for  supposing  that  the  legislature 
intended  a  hiatus  in  the  terms,  from  the  time  that  act  took 
effect  until  the  next  March.  The  term  of  the  court  was,  as 
we  think,  authorized  by  the  statute." 

There  is,  in  our  opinion  no  room  to  doubt  that  the  Fay- 
ette Circuit  Court  was  legally  held  on  the  fifth  Monday  in 
March,  1873. 
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It  is  also  claimed  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  only  error  complained  of  is,  that  the  court  permitted 
the  note  sued  on  to  be  read  in  evidence  without  proof  of  its 
execution  by  John  Caldwell.  It  is  a  sufficient  answer  to  this 
objection  to  say,  that  the  note  was  read  in  evidence  with- 
out objection  or  exception.  The  appellants  cannot  be  heard 
to  complain  in  this  court  of  a  ruling  of  the  court  below,  which 
was  made  without  objection  or  exception  on  their  part.  It 
maybe  that  the  court  below  would  have  sustained  the  objec- 
tion which  is  urged  to  the  competency  of  such  note  in  evi- 
dence, if  the  attention  of  the  court  had  been  called  to  it. 
The  note,  having  been  read  in  evidence  without  objection,  is 
presumed  to  have  been  read  with  the  assent  of  appellants^  and 
they  can  not  complain  of  that  to  which  they  assented. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 


46~m  Sample  et  al.  v.  Martin. 

fl68  1tt| 

CUARANTOR. — Promissory  Note, — Extension  of  Time  to  Maker. — ^An  mnswer 
by  a  guarantor  to  a  complaint  on  a  note,  that  the  payee  extended  the  time  of 
payment  to  the  maker,  is  fatally  defectiye  if  it  does  not  show  a  definite  time 
of  esctension  and  a  consideration  for  the  agreement  to  extend. 

Same. — Parties  who  guarantee  the  payment  of  a  promissory  note  by  indoirsing 
thereon  and  signing  these  words  at  the  time  of  its  execution,  "  We  guaran- 
tee payment,"  are  neither  sureties  nor  indorsers,  but  guarantors,  and  they  aze 
not  discharged  by  a  failure  to  use  diligence  to  collect  the  note  of  the  maker; 
nor  can  they  require  the  holder  to  sue  the  maker,  as  provided  by  statute  in 
case  of  sureties. 

From  the  Tippecanoe  Common  Pleas. 

G.  McWiUiatfis,  for  appellants. 

WoRDEN,  C.  J. — ^Suit  by  the  appellee  against  the  appel- 
lants.   Judgment  for  plaintiff. 
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The  complaint,  alleges  in  substance,  that  on  the  4th  of  Feb- 
ruary, 1870,  one  Dennis  Smith  executed  to  the  plaintiff  a 
promissory  note  for  the  sum  of  five  hundred  and  twenty-five 
dollars,  payable  six  months  thereafter,  and  that  the  defend- 
ants, Sample  and  Hardy,  in  consideration  that  the  plaintiff 
would  lend  said  Smith  the  sum  of  money  specified  in  the 
note  at  the  time  of  the  execution  thereof,  made  their  written 
guaranty  thereon  in  these  words,  viz.,  "  We  guarantee  pay- 
ment. 

(Signed)  "James  G.  Hardy, 

"  H.  T.  Sample." 

That  when  the  note  matured.  Smith  wholly  failed  to 
^y  the  same  or  any  part  thereof,  of  which  the  defendants 
had  due  notice;  that  afterward,  viz.,  on  the  30th  day  of 
September,  1 87 1,  the  plaintiff  gave  the  defendants  further 
notice  of  the  failure  of  Smith  to  pay  the  note  and  demanded 
of  them  payment  thereof,  which  they  refused ;  that  the  note 
remains  due  and  unpaid ;  wherefore,  etc. 

There  was  a  demurrer  filed  to  the  complaint  for  want  of 
sufficient  facts,  but  it  was  overruled,  and  exception  taken, 
and  this  ruling  is  assigned  for  error.  There  is  no  objection 
pointed  out  in  the  brief  of  counsel  for  the  appellant  in  respect 
to  the  complaint.     We,  therefore,  regard  it  as  good. 

Answer,  ist  Want  of  consideration. 

2d.  That  no  notice  was  given  to  the  defendants  of  thefail- 
ture  of  Smith  to  pay  the  note  until  about  the  4th  of  April, 
1871 ;  that  the  plaintiff  failed  to  sue  Smith,  although  he  and 
Smith  resided  in  Fountain  county,  Indiana,  though  several 
terms  of  court  intervened  between  the  maturity  of  the 
note  and  said  4th  of  April,  at  which  suit  might  have  been 
l>rought ;  that  at  the  maturity  of  the  note.  Smith  had  prop- 
erty liable  to  execution,  sufficient  to  pay  the  note,  which 
might  have  been  collected  but  for  the  plaintiff's  neglect  in 
failing  to  give  the  defendants  proper  notice  of  non-payment, 
and  in  failing  to  sue  Smith  thereon ;  that  between  the  matu- 
rity of  the  note  and  said  4th  day  of  April,  Smith  disposed  of 
liis  property  and  lost  and  wasted  the  same,  so  that  when 
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judgment  was  rendered  against  him  on  the  note,  eighty  dol- 
lars was  all  that  could  be  cdllected  from  him ;  that  he  is  now 
insolvent,  etc. 

The  3d  paragraph  is  in  these  words: 

^*  And  defendants  say  that  after  said  note  became  due,  the 
said  Dennis  Smith,  without  the  knowledge  of  these  defend- 
ants, contracted  with  the  said  Jacob  Martin  for  an  extension< 
of  the  time  of  the  payment  of  the  same  until  on  or  about 

the day  of  April,  1871,  and  which  time  was  so  extended;. 

wherefore,"  etc. 

4th.  General  denial. 

Reply  in  denial  of  first  and  second  paragraphs,  and^ 
demurrer  sustained  to  the  third.  The  demurrer  was  cor-^ 
rectly  sustained.  The  paragraph,  if  otherwise  sufficient,  is 
fatally  defective  in  not  showing  a  definite  time  of  extension^, 
and  in  not  showing  a  consideration  for  the  agreement  to* 
extend.  For  aught  that  appears,  the  contract  was  a  nudum 
factum,  and  suit  might  have  been  brought  against  Smith  oa 
the  note  at  any  time  thereafter.  The  plaintiff's  hands  da 
not  appear  to  have  been  tied  up  by  any  valid  contract  for  an 
extension  of  time. 

We  are  asked  to  reverse  the  judgment  on  the  evidence^ 
.  upon  the  ground  that  the  plaintiff  failed  to  sue  Smith  when 
he  was  solvent  and  able  to  pay,  afterward  becoming  insol- 
vent, whereby  the^  defendants,  it  is  claimed,  ought  to  be  dis- 
charged. The  defendants  are  neither  sureties  nor  indorsers; 
but  guarantors.  They  are  not  discharged  by  a  failure  to  use 
diligence  to  collect  the  note  from  the  maker,  nor  could  they 
require  the  plaintiff  by  notice  to  sue  the  maker,  as  is  provided 
by  statute  in  case  of  sureties. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent  damages. 
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The  Indianapolis,  Bloomington,  and  Western  R.  W.  Co.      r  4n» 

V.  McBrown.  554J!§? 

Railroad. — Killing  Animals. — Statute, — It  is  essential  to  the  liability  of  a 
railroad  company,  under  the  acts  of  1853  and  1863,  for  the  death  or  injury  of     ^ 
an  animal,  that  the  animal  should  be  actually  touched  by  the  engine,  cars,  or 
other  carriages. 

Same. — Negligence  at  Common  Law, — Wilful  Negligence,. — ^Where  the  track 
of  a  railroad  passed  through  a  cut  eighty  rods  long,  and  a  horse  of  the  owner 
of  the  land  was  near  the  track  at  the  entrance  of  the  cut,  and  the  whistle 
of  an  approaching  engine  was  sounded,  and  the  horse  ran  upon  the  track 
and  into  the  cut,  whence  it  could  not  escape  up  the  sides,  and  the  engine 
was  run  on  and  the  whistle  sounded,  thereby  continuing  to  frighten  the  horse 
until  it  jumped  into  a  trestle-work  at  the  other  end  of  the  cut  and  was  killed, 
when  the  engine  could  have  been  stopped  after  the  horse  was  in  the  cut  and 
before  it  jumped  into  the  trestle-work; 

^eld^  that  the  company  was  guilty  of  such  negligence  as  rendered  it  liable  at 
common  law  for  the  value  of  the  horse.  The  negligence  in  snch  case  is  wilfol. 

From  the  Fountain  Circuit  Court. 

y.  C.  Blacky  L.  Nebeker^  and  5.  M,  Cambem,  for  appellant. 
H,  H.  SttiweU^  T.  Z.  Stilwell,  and  Z.  P.  MiUer^  for  appellee. 

BusKiRK,  J. — ^The  assignments  of  error  call  in  question  the 
•action  of  the  court  in  overruling  the  demurrer  to  the  amended 
complaint  and  the  motion  for  a  new  trial.  The  allegations 
•of  the  complaint  were  fully  proved  upon  the  trial.  The  ver- 
dict of  the  jury  was  fully  supported  by  the  evidence.  The 
only  question  for  our  decision  is,  whether,  upon  the  facts 
averred  in  the  complaint*  the  appellant  is  liable. 

The  amended  or  substituted  complaint,  omitting  the  for- 
(inal  parts,  is  as  follows : 

"  Elam  S.  McBrown,  the  above  named  plaintif!^  complains  of 
^the  Indianapolis,  Bloomington,  and  Western  Railway  Com- 
pany, defendant  herein,  and  says  that  on  the  lOth  day  of 
April,  1872,  the  defendant  was  the  owner  of  a  line  of  rail- 
road between  Indianapolis,  Indiana,  and  Peoria,  in  the  State 
of  Illinois,  passing  through  said  county  of  Fountain  and 
acrdss  the  lands  of  said  plaintifl^  and  defendant  is  also  the 
owner  of  the  engines  and   cars  running  on  said  railroad. 
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which  at  the  date  above  mentioned  was  not  fenced ;  and 
plaintiff's  mare  at  said  date  was  running  at  large  on  plain- 
tifTs  own  unfenced  lands,  and  then  and  there  wandered  upon 
the  track  of  said  defendants  at  a  point  at  the  west  end  of  a 
cut,  ranging  from  three  to  ten  feet  deep,  and  fifteen  feet  in 
^vidth,  and  eighty  rods  long,  made  by  defendant  to  construct 
their  track  in,  and  in  which  they  constructed  their  said  track;, 
and  while  said  mare  was  at  the  west  end  of  said  cut  oa 
said  track  as  aforesaid,  without  any  fault  or  negligence  oa 
the  part  of  plaintiff)  there  came  an  engine  drawing  a  tender, 
eastward  bound,  each  belonging  to  the  defendant  and  in  their 
employ,  managed  by,  and  in  the  care  and  custody  of,  an 
engineer  and  fireman,  each  of  whom  was  at  the  time  in  the 
employ  and  service  of  defendant;  and  that  said  engineer  cind 
fireman,  on  approaching  near  the  point  where  said  mare  was- 
standing,  sounded  the  whistle  on  said  engine  and  hallooed 
loudly,  and  by  reason  of  the  sounding  of  said  whistle  and  said 
hallooing,  said  mare  became  greatly  frightened  and  ran  east- 
ward along  and  on  said  track  in  said  cut;  and  that  said  engi- 
neer and  fireman  continued  to  sound  said  whistle,  and  con- 
tinued hallooing,  and  then  and  there  carelessly  and  negli- 
gently failed  to  check  said  engine,  which  they  could  easily 
have  done  many  times  during  the  time,  from  the  time  said 
mare  took  fright  and  the  time  she  was  killed,  as  hereinafter 
set  forth;  and  that  said  engineer  and  fireman  then  and  there 
negligently  and  carelessly  continued  to  sound  said  whistle  and 
continued  said  hallooing,  and  thereby  caused  said  mare  to 
continue  frightened  while  she  ran  on  said  track  in  said  cut  at 
her  greatest  speed,  and  could  not  then  and  there  get  out  of 
said  cut  on  either  side,  until  arriving  immediately  at  the  east 
end  of  said  cut,  at  which  place  there  was  a  trestle-work  over 
a  drain,  of  the  existence  of  which  said  engineer  and  firemam 
had  full  knowledge  at  the  time ;  and  that  by  reason  of  said 
engineer  and  fireman  negligently  and  carelessly  failing  to 
check  the  speed  of  said  engine,  which  they  could  easily  have 
done  as  above  stated,  and  also  bv  reason  of  the  continuation 
of  the  sounding  of  said  whistle  and  said  hallooing,  therebjr 
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caused  said  mare  to  run  into  said  trestle-work,  in  which  she 
then  and  there  became  entangled  and  fell,  which  fall  caused  her 
death. 

''That  said  mare  was  of  the  value  of  one  hundred  and  fifty 
dollars,  for  which  amount  plaintiff  demands  judgment,  and 
other  proper  relief." 

It  is  essential  to  the  liability  of  a  railroad  company  under 
the  acts  of  1853  and  1863,  for  the  death  or  injury  of  an  ani- 
mal, that  the  injury  should  be  direct;  that  is,  that  the  ani- 
mal should  be  actually  touched  by  the  engine,  cars,  or  other 
carriages.  The  language  of  the  first  act  is,  ''  shall  be  killed 
or  injured  by  the  cars  or  locomotive,  or  other  carriages/'  See 
I  G.  &  H.  522.  The  language  of  the  last  act  is  *'  for  stock 
killed  or  injured  by  the  locomotives,  cars,  or  other  carriages 
of  such  company."  3  Ind.  Stat.  413.  It  was  held  by  this 
court  in  The  Peru,  etc.,  R.  R.  Co.  v.  Hasket,  10  Ind.  409,  that 
the  railway  was  not  liable  under  the  act  of  1 85  3,  unless  the  ani- 
mal was  touched  by  the  locomotive  or  some  part  of  the  train. 
The  language  of  the  act  of  1863  is  in  substance  the  same  as 
that  of  1853,  and  the  legislature  is  presumed  to  have  passed 
it  in  view  of  the  construction  given  to  the  act  of  1853.  See 
the  cases  collected  in  note  3,  on  page  416,  3  Ind.  Stat.  In 
the  present  case,  the  appellee's  mare  was  not  even  touched 
by  the  locomotive  or  any  part  of  the  train,  and  consequently 
the  appellant  is  not  liable  under  the  act  of  1863. 

We  proceed  to  inquire  whether  the  appellant  is  liable  at 
common  law.  Was  the  appellant  guilty  of  negligence?  The 
track  of  the  railroad  ran  through  the  lands  of  the  appellee. 
The  mare  of  the  appellee,  with  seven  other  horses,  was  near 
the  track.  A  locomotive  and  tender  were  passing  over  the 
track,  going  east.  When  the  horses  were  discovered,  the 
whistle  was  sounded,  and  the  men  on  the  engine  hallooed* 
This  action  of  the  persons  in  charge  of  the  engine  was 
proper.  The  sounding  of  the  whistle  is  the  usual  mode  of 
frightening  stock  from  the  track  of  a  railroad.  The  reason- 
able presumption  was,  that  the  horses  would  run  away  from 
the  track,  but  instead,  they  ran  on  the  track  into  the  cut  The 
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employees  of  the  appellant  are  chargeable  with  notice  of  the 
condition  of  the  cut  and  the  danger  to  the  horses.  It  is 
averred  that  the  horses  could  not  escape  from  the  cut  on 
either  side  of  the  track,  until  arriving  immediately  at  the 
cast  end  thereof,  at  which  place  there  was  a  trestle-work  over 
a  drain.  With  a  knowledge  of  these  facts,  the  engine  should 
have  been  stopped,  but  the  engine  pursued  the  horses  in  the 
cut  and  continued  to  sound  the  whistle,  which  caused  them 
to  run  at  their  highest  speed,  and  the  plaintifT's  mare  fell 
into  the  trestle-work  and  was  killed.  It  is  also  averred  that 
the  engine  could  have  been  easily  stopped  after  the  appel- 
lee's mare  was  in  the  cut  and  before  she  fell  into  the  trestle- 
work. 

It  is  claimed  by  counsel  for  appellant  that  the  dangerous 
character  of  the  trestle-work  is  not  sufficiently  shown  in  the 
complaint.  It  alleges  that  a  trestle-work  was  made  over  a 
drain  at  the  east  end  of  the  cut.  A  trestle  is  defined  by 
Webster  as  follows :  "  3.  In  bridges,  a  frame  consisting  of 
two  posts,  with  a  head  or  cross  beam  and  braces,  on  which 
rest  the  string-pieces."  It  seems  to  us  that  the  averment 
that  a  trestle  existed  over  a  drain  at  the  cast  end  of  the  cut 
is  sufficient  to  show  that  it  was  unsafe  and  dangerous  for 
horses  to  pass  over  it  The  cut  was  eighty  rods  long.  The 
banks  were  too  steep  for  the  horses  to  escape  in  that  way. 
The  trestle  existed  at  the  east  end  of  the  cut  The  engine 
was  behind  them,  sounding  its  whistle,  and  running  with  una- 
bated speed,  until  the  mare  in  question,  in  attempting  to  leap 
the  trestle,  became  entangled,  fell,  and  killed  herself.  The 
engine  was  then  suddenly  stopped.  It  should  have  been 
stopped  sooner.  In  our  opinion,  the  employees  of  appellant 
were  guilty  of  gross  negligence  after  the  horses  got  into  the 
cut.  The  sounding  of  the  whistle  before  the  horses  ran  into 
the  cut  was  proper  and  manifested  care  and  caution.  The 
pursuing  of  them  into  the  cut  and  forcing  them  to  attempt  a 
dangerous  leap  manifested  a  reckless  disregard  of  human  life, 
and  the  safety  of  the  property  of  the  citizen.  The  allega- 
tions of  the  complaint  make  out  a  plain  and  clear  case  of 
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-wilful  negligence.  The  injury  was  intentionally  and  wil- 
fully committed.  This  relieves  the  case  of  any  question  of 
contributory  negligence.     The  complaint  was  sufficient. 

The  evidence  not  only  justified  but  required  the  verdict. 
It  shows  that  there  were  seven  other  horses  with  the  mare  of 
the  appellee ;  that  they  were  forced  almost  in  a  body  upon 
the  trestle;  that  six  of  them  went  over  in  safety;  that 
one  injured  his  leg;  and  the  other  was  killed.  The  num- 
ber of  horses  made  the  conduct  of  the  employees  more  reck- 
less than  if  there  had  been  only  one,  as  it  was  far  more 
^dangerous  for  eight  horses  to  pass  such  a  place,  crowded 
together,  than  for  one.  The  trestle  was  from  eight  to  ten 
feet  high  and  from  twelve  to  sixteen  feet  long. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent 
damages. 


The  State,  ex  rkl.  Wade,  v.  Joest  et  al. 

For  the  questions  presented  and  decided  in  thb  case,  see  TTie  State,  ex  reU 
Hution,  V.  Joestf  post,  p.  235. 

From  the  Posey  Circuit  Court. 

A.  P.  Havey  and  G.  V.  Menzies,  for  appellant. 
y.  Pitcher,  H.  C,  Pitcher,  E.  M.  Spencer,  and  W.  Loudon^ 
for  appellees. 

Downey,  J. — Suit  by  the  appellant  against  the  appellees 
on  the  bond  of  Joest,  as  administrator  of  the  estate  of  Rhodes 
Rogers,  deceased.  It  is  alleged  in  the  complaint,  that  Joest 
made  final  settlement  of  the  estate  of  said  deceased,  in 
November,  1871,  and  that  thereupon  the  court  ordered  him 
to  pay  to  the  relatrix  the  sum  of  twelve  hundred  and  sev- 
enty-five dollars,  as  her  share  of  the  estate ;  that  a  demand 
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had  been  made  on  him  for  the  amount,  which  he  had  refused 
to  pay. 

The  defendants  answered  that  on  the  8th  day  of  Novem- 
ber,  1870,  said  Joest  paid  to  the  United  States  revenue  col- 
lector for  the  district  in  which  he  held  said  estate  twelve  dol- 
lars and  fifty-seven  cents,  that  being  the  amount  of  the  suc- 
cession tax  levied  upon  said  distributive  share ;  and  on  the 
8th  day  of  March,  1870,  said  Joest  advanced  to  said  plain- 
tiff one  hundred  dollars,  and  on  the  ist  day  of  September^ 
1870,  seven  hundred  and  forty-nine  dollars  and  twenty-eight 
cents,  and  on  the  24th  of  January,  1871,  four  hundred  and 
thirty-one  dollars  and  ninety-two  cents,  making  in  aU  an 
excess  of  thirty-one  dollars  and  eleven  cents  above  the 
amount  of  her  distributive  share ;  wherefore,  etc. 

The  plaintiff  replied  that  said  advancements  mentioned  ia 
said  paragraph  of  said  answer  were  made  to  said  Mary  J. 
Wade,  when  she  was  an  infant  under  the  age  of  twenty-one 
years;  wherefore,  etc.  Second.  That  the  advancements 
mentioned  in  said  paragraph  of  said  answer  were  made  to 
the  said  Mary  J.  Wade  when  she*,  the  said  Mary  J.,  was  an 
infant  under  the  age  of  twenty-one  years,  and  were  not  for 
any  necessaries  suitable  to  her  condition  in  life ;  wherefore,  etc. 

The  defendants  demurred  separately  to  each  of  the  para- 
graphs of  the  reply,  and  the  demurrers  were  sustained.  The 
ruling  of  the  court  in  sustaining  the  demurrers  to  the  para* 
graphs  of  the  reply  are  the  errors  assigned. 

The  questions  presented  in  this  case  are  decided  in  the 
case  of  The  State^  ex  rel.  Hutson^  v.  yoest^  post^  p.  235, 
against  the  appellees. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 
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The  State,  ex  rel,  Hutson,  v,  Joest  et  al.  |i4«  ^ 

Guardian  and  Ward. — Decedent^  Estates, — Marriage  of  Infant  Female. — An 
yxfysA  female  when  married  to  a  man  of  full  age  can  have  no  guardian,  and 
she  may  receive  her  estate  from  her  guardian,  and  may  also  receive  her  dis> 
tributlve  share  of  her  father's  estate,  with  the  assent  of  her  husband. 

Same. — A  payment  made  to  the  husband  by  such  administrator  or  guardian,  with 
her  assent  and  by  her  direction,  is  good  as  to  her. 

Same. — If  both  the  husband  and  wife  are  infants,  such  payments  will  not  be 
good. 

Same. — If  such  payments  have  been  made  while  both  the  husband  and  wife 
were  infants,  the  money  so  paid  need  not  be  tendered  back  before  suit  is  brought 
by  the  wife  to  recover  the  same  of  such  guardian  or  administrator. 

■ 

From  the  Posey  Circuit  Court 

A,  P.  Hovey  and  G.  V,  Menjsies,  for  appellant. 
y.  Pitcher,   H.    C.  Pitcher,  E.  M.  Spencer,  and  W.  Lou^ 
dan,  for  appellees. 

Downey,  J. — Suit  by  the  appellant  against  the  appellees^ 
on  a  bond  given  by  the  appellees  for  the  faithful  discharge 
of  his  duties  by  Joest,  as  administrator  of  the  estate  of  one 
Rhodes  Rogers,  deceased.  The  complaint  alleges  that  the 
court  ordered  Joest  to  make  final  settlement  and  distribution 
of  said  estate ;  that  on  such  settlement  there  was  due  the 
relatrix  twelve  hundred  and  fifty-two  dollars  and  sixty-six 
cents ;  that  demand  had  been  made  on  Joest  to  pay  the  same 
to  her,  which  he  had  failed  and  refused  to  do. 

The  defendants  answered : 

I.  That  after  the  order  of  distribution  was  made  and  while 
a  portion  of  said  distributive  share  yet  remained  in  the  hands 
of  said  Joest,  a  succession  tax  amounting  to  twelve  dollars 
and  fifty-seven  cents  was  levied  upon  said  share  by  the 
United  States  revenue  assessor  of  the  district  in  which  he 
held  said  estate,  which  amount  he  paid  to  the  collector  of 
revenue  for  said  district.  And  they  aver  that  on  or  about 
the  1st  day  of  March,  1870,  said  Joest  conveyed  to  Richard 
Hutson,  the  husband  of  the  relatrix,  in  accordance  with  her 
directions  and  consent,  a  certain  house  and  lot  situated  m 
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the  town  of  Wadesville,  etc.,  which  house  and  lot  said  Martha 
Hutson  and  her  said  husband,  who  was  then  of  the  age  of 
twenty-one  years,  accepted  as  a  payment  of  nine  hundred 
dollars,  made  in  advance,  upon  her  said  distributive  share, 
and  she  and  her  said  husband  used  and  occupied  said  house 
and  lot  for  the  term  of  one  year,  and  then  sold  the  same  for 
the  sum  of  one  thousand  four  hundred  dollars ;  and  on  the 
15th  day  of  May,  1871,  said  Joest  paid  to  her  and  her  said 
husband  the  further  sum  of  one  hundred  dollars;  and  on  the 
1st  day  of  July,  1871.  he  paid  to  her  and  her  said  husband 
the  further  sum  of  one  hundred  and  twenty-five  dollars;  and 
on  the  1st  day  of  October,  1871,  he  paid  the  further  sum 
of  eight  dollars  and  sixty  cents;  and  on  the  15th  day  of 
November,  1871,  he  paid  the  further  sum  of  one  hundred  and 
one  dollars  and  thirty-six  cents  to  her  said  husband,  at  her 
instance  and  request ;  and  the  remainder  of  said  distributive 
share,  amounting  to'  fifteen  dollars  and  fifteen  cents,  he 
tendered  to  the  relatrix,  Martha  Hutson,  beipre  the  commence- 
ment of  this  action,  and  has  ever  since  kept  the  same 
•for  her  use,  and  they  now  here  bring  into  court  the  sum  of 
sixteen  dollars  for  the  use  of  said  relatrix ;  wherefore,  etc. 
3,  That  upon  final  settlement,  the  distributive  share  of  the 
relatrix  in  said  estate  was  found  by  the  court  to  be  one  thou- 
sand two  hundred  and  sixty-two  dollars  and  sixty-two  cents ; 
and  that  on  March  ist,  1870,  said  Joest  paid  in  advance  to  the 
liusband  of  said  relatrix,  with  her  consent,  the  sum  of  nine 
hundred  dollars,  and  on  the  I2th  day  of  May,  1 871,  the  further 
sum  of  one  hundred  dollars,  and  on  the  24th  day  of  July,  one 
hundred  and  twenty-five  dollars,  and  on  the  i8th  day  of 
October,  eight  dollars  and  sixty  cents,  and  on  the  15th  day 
of  November,  one  hundred  and  one  dollars  and  thirty-six  cents, 
and  on  the  8th  day  of  November,  1 871,  he  paid  the  succession 
tax  levied  upon  the  same,  amounting  to  twelve  dollars  and  fifty 
cents;  and  before  the  commencement  of  this  action  he  tender- 
ed the  remainder  of  her  said  distributive  share  to  her,  to  wit, 
fifteen  dollars  and  fifteen  cents,  and  they  now  here  bring  the 
^said  sum  into  court  for  her  use.  Defendants  aver  that  the  hus* 
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band  of  said  relatrix,  Richard  Hutson,  was,  at  the  time  said 
payments  were  made,  of  the  age  of  twenty-one  years ; 
wherefore,  etc. 

There  is  no  second  paragraph  of  answer  in  the  record. 

To  the  first  paragraph  of  the  answer  the  plaintiff  replied : 

1.  That  the  payments  mentioned  in  said  paragraph  of  said 
answer  were  made  to  said  Martha  Hutson  when  she  was  an. 
infant*,  under  the  age  of  twenty-one  years. 

2.  That  the  said  payments  were  made  to  the  said  Martha 
Hutson  and  Richard  Hutson,  when  she  was  an  infant  under 
the  age  of  twenty-one  years,  and  were  not  made  to  her  for 
any  necessaries  suitable  to  her  condition  in  life ;  wherefore,  etc. 

4.  That  at  the  time  of  the  payments  mentioned  in  said 
paragraphs  and  at  the  time  of  the  conveyance  of  said  house 
and  lot  to  the  said  Richard  Hutson,  and  at  the  time  of  the- 
conveyance  of  the  same  by  the  said  Richard  Hutson  and 
Martha  Hutson,  she,  the  said  Martha,  was  an  infant  under 
the  age  of  twenty-one  years  ;  wherefore,  etc. 

To  the  third  paragraph  of  the  answer,  the  plaintiff  replied 
as  follows : 

5.  That  the  payments  mentioned  in  said  paragraph  were 
made  when  she,  the  said  Martha  Hutson,  was  an  infant  under 
the  age  of  twenty-one  years  ;  wherefore,  etc. 

To  both  paragraphs  of  the  answer,  the  plaintiff  replied  as 
follows : 

6.  That  the  said  payments  mentioned  in  the  answer  were- 
made  to  said  Richard  and  Martha  Hutson,  when  they,  the 
said  Richard  and  Martha,  were  infants  under  the  age  of 
twenty-one  years  ;  wherefore,  etc 

There  is  no  third  paragraph  of  reply  in  the  record. 

The  defendants  demurred  to  the  several  paragraphs  of  the 
reply  separately,  and  the  paragraphs  were  all  adjudged  bad; 
and  thereupon  judgment  was  rendered  for  the  defendants* 

The  rulings  of  the  court  on  the  demurrers  to  the  para- 
graphs of  the  reply  are  the  alleged  errors.  By  the  twelfth  sec- 
tion of  the  act  relating  to  guardian  and  ward,  2  G.  &  H. 
568,  it  was  enacted,  that  the  marriage  of  any  female  ward  to 
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a  person  of  full  age  should  operate  as  a  legal  discharge  of 
her  guardianship;  and  the  guardian  was  authorized  to 
account  to  her  husband  in  the  same  manner  as  if  she  had 
arrived  at  full  age.  This  act  was  so  amended  by  an  act  in 
1863,  3  Ind.  Stat.  283,  as  to  authorize  the  accounting  to  the 
wife  with  the  assent  of  the  husband.  The  object  of  the 
amendment  was,  no  doubt,  to  prevent  the  husband  from 
getting  possession  of  the  estate  of  his  wife  in  the  hands  of 
her  guardian  without  her  consent.  At  common  law,  doubt- 
less, the  husband  might  receive  and  retain  the  distributive 
share  of  his  wife  in  the  estate  of  her  father.  Now,  how- 
ever, such  share  is  her  own  separate  property,  which  the 
husband  has  no  right  to  receive  and  retain  as  his  own  prop- 
erty.    Acts  1853,  p.  57,  copied  in  i  G.  &  H.  295. 

The  effect  of  the  statute  to  which  we  have  referred  is,  that 
an  infant  female,  when  married  to  a  man  of  full  age,  can  have 
no  guardian ;  and  we  think  it  must  follow  that  she  may 
receive  her  estate  from  her  guardian,  and  may  also  receive 
her  distributive  share  of  her  father's  estate,  with  the  assent 
of  her  husband.  If  she  can  not  do  so,  then  no  payment  can 
be  made  to  her  or  for  her  use  and  benefit  until  she  has 
arrived  at  full  age.  We  think  that  a  payment  made  to  the 
liusband,  with  her  assent  and  by  her  direction,  is  good  as 
to  her.  It  is,  in  substance,  a  payment  to  her.  We  come 
to  the  conclusion,  then,  that  the  first,  second,  fourth,  and  fifth 
paragraphs  of  the  reply  were  bad.  The  sixth  paragraph  of 
the  reply,  which  alleges  that  both  the  husband  and  wife  were 
infants,  we  think,  is  good. 

It  is  said  in  the  brief  of  counsel  for  appellant,  that  the 
circuit  court  decided  the  case  against  the  appellant  on  the 
ground  that  "the  plaintiff  did  not  tender  back  the  money 
nor  allege  she  did  not  have  it/'  Conceding,  as  alleged  in 
the  sixth  paragraph  of  the  reply,  that  both  the  husband  and 
the  wife  were  infants,  we  think  the  reply  good  without 
a  tender  or  offer  to  return  the  money  or  to  reconvey 
the  land.  If  she  should  be  held  bound  to  return  the 
money^  etc.^  the  payment  might  as  well  be  held  valid,  notwith* 
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-Standing  the  infancy  of  her  and  her  husband.  If  she  could 
not  refund  the  money,  etc.,  the  payment  must  stand  good. 
It  has  been  frequently  held  by  this  court  that  when  an 
infant  has  sold  and  conveyed  his  real  estate,  he  need 
not,  in  order  to  disaffirm  the  deed,  return  the  purchase- 
money.  Mi/es  V.  Lingerman,  24  Ind.  385 ;  Pitcher  v.  Lay- 
cock,  7  Ind.  398;  Law  v.  Long,  41  Ind.  586.  We  see  no 
reason  why  the  same  rule  should  not  apply  in  this  case. 
The  protection  which  the  law  designs  to  afford  to  infants 
can  not  be  extended  to  them  in  any  other  way.  If  admin- 
istrators, guardians,  and  others  having  the  money  of  infants 
in  their  hands  can  deliver  it  to  them,  and  thus  put  it  in  their 
power  to  squander  it,  and  when  called  to  account  can  insist 
that  the  squandered  money  shall  be  restored  before  they 
shall  be  required  to  account,  the  protection  designed  to  be 
afforded  to  infants  amounts  to  nothing.  Because  of  the  rul- 
ing of  the  court  on  the  demurrer  to  the  sixth  paragraph  of 
the  reply,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
sixth  paragraph  of  the  reply,  and  for  further  proceedings. 


The  Terre  Haute  and  Indianapolis  Railroad  Company 

V.  Graham.  aiT^ 

PLEADIN& — NegUgencej-^WUfui  Injury. — Railroad, — A  complaint  against  a  ^^ 

railroad  company  alleging  that  the  pkintiff  was  on  the  track  of  the  defendant's  1^9       462 

road,  and  without  any  warning  to  him,  and  without  any  fault  on  his  part,  the  " 

locomotive  was  negligently  run  against  him,  etc.,  is  substantially  good.  Such 
complaint  is  also  good,  if  it  is  alleged  that  the  defendant  wilfully  and  pur- 
posely and  with  great  force  ran  the  locomotive  against  the  plaintiff. 

Railroad. — Agents  and  Servants, — Line  of  Ditty, —  Wilful  Acts,  — The  agents 

and  servants  of  a  railroad  company  while  engaged  in  running  a  train  of  cars 

are  in  the  line  of  their  duty,  and  for  their  acts  wilfully  done  while  so  engaged 

the  company  is  liable. 
Practice. — Motion  to  Strike  Out, — A  judgment  will  not  generally  be  reversed 

because  the  court  below  has  refused  to  strike  out  part  of  a  pleading. 
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Same. — BiU  of  Exeeptums.^Instnutwns  Gnfen.-^yfhtre  instnictioiis  giyeii- 
are  not  included  in  any  bill  of  exceptions  or  signed  by  the  judge,  though  copied 
by  the  clerk  in  connection  with  the  reasons  for  a  new  trial,  they  are  not  before- 
the  Supreme  Court  for  any  purpose. 

Same. — Instructions  Re/used.'-'Whxxt  instructions  refused  are  copied  by  the  clerk 
in  connection  with  the  reasons  for  a  new  trial,  but  are  not  in  a  bill  of  excep- 
tions and  are  not  signed  by  anybody,  and  it  is  not  noted  upon  them  by  coun- 
sel that  they  were  refused  and  excepted  to,  they  are  not  in  the  record. 

Negugence. — Contributory  Negligence. -^Railroad, — ^Where  a  person  walked 
upon  the  track  of  a  railroad,  knowing  that  it  was  time  for  a  train  going  in  the 
same  direction,  and  looked  back  several  times,  but  did  not  see  the  train  or 
hear  any  signal,  though  he  thought  he  heard  it  come  to  the  point  from  which 
he  started,  and  he  could  have  seen  the  train  for  nearly  a  quarter  of  a  mile,  but 
did  not  observe  it  until  it  struck  him,  and  he  was  injured  thereby,  and  those- 
in  charge  of  the  train,  on  observing  that  said  person  was  heedless  of  the 
approaching  danger,  made  the  usual  efforts  to  stop  the  train  and  avoid  running 
upon  him ; 

Heldt  that  he  could  not  recover  for  the  injury. 

Same. —  Walking  on  Track.-^lt  cannot  be  required  of  persons  managing  a  loco- 
motive and  train  of  cars   that  they  shall  stop  the  train  whenever  any  one  is- 
seen  upon  the  track,  especially  at  points  where  many  persons  are  passing  and 
crossing  the  track.    They  have  a  right  to  presume  that  peisons  walking  along 
or  across  the  track  will  not  remain  until  an  approaching  train  is' upon  them. 

From  the  Putnam  Circuit  Court. 

R.  W.  77u?mpson,  D.  E.  WHliamstm,  and  A.  Daggy^  for 
appellant 

'   5.  Claypool^  C.  C.  Matson^  L.  P.  Chafin,  and  %  McClary, 
for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant.  The  complaint  consisted  of  three  paragraphs. 
The  defendant  demurred  separately  to  each  paragraph,  on- 
the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  demurrers  were  all  overruled.. 
The  defendant  then  moved  the  court  to  strike  out  part  of 
the  third  paragraph  gf  the  complaint,  which  motion  was  also 
overruled.  The  defendant  then  put  the  case  at  issue,  by  a 
general  denial  of  the  complaint.  A  trial  by  jury  ended  in  a. 
verdict  for  the  plaintiff.  A  motion  made  by  the  defendant 
for  a  new  trial  was  overruled,  and  final  judgment  was  ren- 
dered for  the  plaintiff. 

The  errors  assigned  present  the  questions  as  to  the  sufiL^ 
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ciency  of  the  complaint,  the  correctness  of  the  ruling  of  the 
court  in  refusing  to  strike  out  part  of  the  third  paragraph 
of  the  complaint,  and  refusing  to  grant  a  new  trial. 

In  the  first  paragraph  of  the  complaint,  it  is  alleged  that 
at  the  time  of  the  grievances  mentioned,  to  wit,  on  the  27th 
day  of  April,  1870,  the  defendant  so  negligently  managed 
its  road  that  a  conductor,  engineer,  and  other  employees  in 
the  employ  of  said  company  were  running  a  locomotive  and 
train  of  passenger  cars  on  its  track  west  from  Greencastle, 
etc.,  and  did  then  and  there  so  carelessly  and  negligently 
run  and  manage  said  locomotive  and  train,  that  without  giv« 
ing  the  plaintiff  any  warning  of  the  approach  of  said  loco* 
motive  and  train,  the  locomotive  drawing  said  train  was  theft 
and  there  negligently  run  against  the  plaintiff  with  great 
force  and  violence,  without  any  fault  of  the  plaintiff;  by 
means  whereof  one  of  the  legs  of  said  plaintiff  was  broken^ 
and  he  was  then  and  there  greatly  bruised,  hurt,  and  wounded, 
from  which  he  suffered  great  bodily  pain  for  sixteen  months, 
and  was  during  that  time,  and  still  is,  wholly  hindered  and 
disabled  from  attending  to  his  affairs  and  following  his  trade, 
is  injured  in  his  health,  and  in  the  use  of  his  leg,  and  has 
incurred  expense,  etc.;  wherefore,  etc. 

In  the  second  paragraph,  it  is  alleged  that,  on,  etc.,  the 
plaintiff  was  walking  on  the  track  of  the  road  of  said  com- 
pany, on  the  ends  of  the  ties  of  the  track,  going  from  Green- 
castle  to  Greencastle  Junction,  in,  etc.;  that  he  did  not  know 
that  a  locomotive  and  train  of  cars  was  approaching  him ; 
that  the  employees  of  the  company  well  knew  that  the  plain- 
tiff was  on  the  track,  and  in  danger;  yet  the  defendant  so 
negligently  managed  its  road  that  the  conductor,  engineer, 
and  other  employees  of  the  company,  running  a  locomotive 
and  train  of  cars  on  said  road,  so  carelessly  run  and  managed 
the  same,  that  without  giving  the  plaintiff  warning  of  the 
approach  of  the  same,  the  locomotive,  etc.,  were  then  and 
there  wilfully  and  purposely,  and  without  any  regard  to  the 
life  or  rights  of  the  plaintiff)  with  great  force  and  violence. 
Vol.  XLVL— 16 
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run  against  him,  without  any  fault  of  the  plaintiff;  by  means 
whereof  one  of  his  legs  was  broken,  etc.,  concluding  as  in 
the  preceding  paragraph. 

In  the  third  paragraph,  it  is  alleged  that,  on,  etc.,  that  por- 
tion of  the  defendant's  road  between  Greencastle  Junction 
and  the  depot  at  or  near  Greencastle  had  long  been,  and 
then  was,  used  with  the  license  and  consent  of  the  defendant 
as  a  way  for  foot  passengers  to  pass  and  repass  in  and  along; 
and  the  plaintiff,  on,  etc,  was  passing  on  the  said  portion  of 
the  road  on  foot,  as  he  had  been  accustomed  to  do ;  and  the 
defendant,  well  knowing  the  premises,  on,  etc.,  wilfully  and 
purposely,  and  without  any  regard  for  the  rights  or  life  of  the 
plaintiff,  with  great  force  and  violence,  ran  their  locomotive 
against  him,  without  any  fault  on  his  part ;  by  means 
whereof,  etc.,  concluding  as  in  the  first  and  second  para- 
graphs. 

It  must  be  understood,  although  the  fact  is  not  expressly 
stated  in  the  first  paragraph  of  the  complaint,  that  the  plain- 
tiff was  on  the  track  of  the  road,  for  otherwise  he  would  not 
have  been  struck  by  the  locomotive.  The  facts  are,  then, 
that  the  plaintiff  was  on  the  track  of  the  defendant's  road, 
and  without  any  warning  to  him,  and  without  any  &ult  on 
his  part,  the  locomotive  was  negligently  run  against  him. 
Substantially,  we  think,  this  is  a  good  cause  of  action.  We 
cannot  say,  from  the  simple  fact  that  the  plaintiff  was  on  the 
track  of  the  road  at  the  time,  that  he  was  guilty  of  negli- 
gence contributing  to  the  injury,  when  it  is  alleged  that  the 
plaintiff  was  without  fault  It  cannot  be  inferred  that  he 
was  wrongfully  on  the  road,  for  then  he  would  not  have  been 
without  fault.  The  particulars  with  reference  to  this  could 
have  been,  and  probably  were,  disclosed  by  the  evidence. 

The  second  paragraph  is  clearly  sufficient  The  plaintiff 
it  is  alleged  was  on  the  track  of  the  road  of  the  defendant, 
without  fault  on  his  part,  and  the  defendant  ''  wilfully  and 
purposely,  and  without  any  regard  to  the  life  or  rights  of 
the  plaintiff,  with  great  force  and  violence,  ran  the  locomotive 
against  him.''     If  it  could  be  said  that  the  plaintiff  was  neg- 
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ligently  and  wrongfully  on  the  track  of  the  road,  still  this 
would  not  warrant  the  defendant  in  "  wilfully  and  purposely  " 
running  upon  him.  The EvoftsvUle  and  CrawfordsvilU R.  R.  Co. 
V.  Lowdermilk^  15  Ind.  120;  Wright  v.  Brawn,  ^  Ind.  95; 
Davies  v.  Mann,  10  M.  &  W.  546. 

The  third  paragraph  is  in  all  essential  respects  like  the 
second.  Whether  the  allegation  that  the  portion  of  the  road 
in  question  was  used  as  a  footway  for  persons  to  travel  upon, 
ivith  the  consent  of  the  company,  is  material  or  not,  it  is 
alleged  that  the  plaintiff  was  upon  the  track  of  the  road,  and 
that  without  any  fault  on  his  part  the  locomotive  was  wil- 
fully and  purposely  run  upon  him. 

Counsel  for  appellant  contend,  however,  that  the  action 
cannot  be  maintained  against  the  company  for  the  wilful 
and  intentional  act  of  the  servant  of  the  company,  not  occa- 
sioned in  the  course  of  his  employment,  and  in  pursuit  of 
the  regular  business  of  the  company.  This  is  probably  true. 
But  in  this  case  the  agents  and  servants  of  the  company  were 
in  the  line  of  their  duty  in  running  the  train;  and  for  their 
acts  wilfully  done  while  so  engaged,  the  company  is  liable. 
Tlu  Jeffersonville  R.  R.  Co.  v.  Rogers,  38  Ind.  1 16 ;  735^ 
Indianapolis,  etc.,  R.  R.  Co.  v.  Anthony,  43  Ind.  183. 

The  motion  to  strike  out  part  of  the  third  paragraph  of 
ihz  complaint  embraced  the  following  part  thereof: 

"That  portion  of  defendant's  road  which  lies  between 
Oreencastle  Junction  and  the  depot  of  said  defendant  at  or 
near  the  city  of  Greencastle,  in  said  county,  had  long  been 
and  was  then  and  there  used  with  the  license  and  assent  of 
defendant  as  a  way  and  road  for  foot  passengers  to  pass  and 
repass  in  and  along  said  road  between  said  Junction  and  said 
depot ;  and  the  said  plaintiff  on  the  day  and  year  aforesaid  was 
passing  on  said  portion  of  said  road,  on  foot,  as  he  had  been 
accustomed,  and  had  a  right  to  do,  and  the  defendant  well 
knowing  the  premises,  on  the  day.  and  year  aforesaid." 

We  are  not  prepared  to  say  that  this  language  shows  that 
the  public  had  acquired  a  right  of  way  over  the  track  of  the 
lailroad  company.    But  perhaps  the  allegation  shows,  taken 
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altogether,  that  the  plaintiff  was  not  wrongfully  on  the  rail- 
road track,  but  was  there  by  the  leave  and  license  of  the 
defendant.  At  all  events,  the  general  rule  established  in  this 
court  is  not  to  reverse  a  judgment  because  the  inferior  court 
has  refused  to  strike  out  part  of  a  pleading.  It  may  be  that 
no  evidence  was  given  under  the  allegation.  If  evidence  was 
ofiered  and  admitted  under  such  allegation,  to  the  injury  of  the 
party,  and  the  question  was  properly  reserved,  the  court  might 
then  deem  it  a  cause  for  a  reversal  of  the  judgment. 

The  remaining  question  is  as  to  the  correctness  of  the 
ruling  of  the  court  in  refusing  to  grant  a  new  trial.  The 
first  ground  for  a  new  trial  is,  that  the  court  erred  in  giving 
charges  numbered  six,  seven,  eight,  nine,  ten,  twelve,  and 
seventeen.  These  instructions  appear  in  the  transcript,  copied 
into  the  motion  for  a  new  trial.  They  are  not  in  any  bill  of 
exceptions,  nor  are  they  signed  by  the  judge.  They  appear 
to  have  been  copied  into  the  record  by  the  clerk,  of  his  own 
motion,  in  connection  with  the  reasons  for  a  new  trial*  This 
does  not  make  them  a  part  of  the  record.  Instructions  given 
must  be  in  a  bill  of  exceptions,  or  they  must  be  signed  hy 
the  judge.  Otherwise,  they  are  not  properly  any  part  of  the 
record.  This  has  been  so  often  ruled  that  we  deem  it 
imnecessary  to  cite  cases. 

The  next  reason  for  a  new  trial  is  the  refusal  of  the  court 
to  give  instructions  numbered  one,  two,  six,  seven,  eight, 
nine,  eleven,  twelve,  thirteen,  fifteen,  sixteen,  seventeen, 
nineteen,  twenty,  twenty-one,  twenty-two,  twenty-three,  and 
twenty-four.  These  instructions  are  also  copied  by  the  clerk 
in  connection  with  the  reasons  for  a  new  trial,  but  they  are 
not  in  any  bill  of  exceptions,  nor  are  they  signed  by  anybody, 
nor  is  it  noted  upon  them  by  counsel  that  they  were  refused 
and  excepted  to.  Hence  these,  like  the  other  instructions^ 
are  not  before  us  for  any  purpose. 

The  other  reasons  for  a  new  trial  question  the  sufficiency^ 
of  the  evidence  to  justify  the  verdict  of  the  jury. 

The  facts  of  the  case,  so  far  as  necessary  to  be  stated,  as 
given  by  the  plaintiff  himself  in  his  testimony,  are,  that  he 
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started  from  the  depot  at  Greencastle  to  walk  on  the  track 
of  the  road  to  the  Junction,  a  mile  or  so  west  of  the  depot. 
He  knew  that  it  was  train  time,  and  looked  back  several 
times  ;  did  not  see  the  train  approaching,  and  heard  no  sig- 
nal to  warn  him,  although  he  thinks  he  heard  the  train  come 
to  the  depot  which  he  had  just  left.  He  was  walking  on 
"the  ends  of  the  ties,  on  the  north  side  of  the  track.  He 
could  see  back  nearly  a  quarter  of  a  mile.  The  train  was  a 
•passenger  train,  was  running  rapidly,  and  going  west  after 
the  plaintiff.  He  did  not  observe  the  train  until  it  struck 
him.  The  train  stopped  after  striking  him,  took  him  into 
the  baggage  car,  and  took  him  back  to  Greencastle  depot. 
His  leg  was  broken. 

The  testimony  of  the  other  witnesses  tends  very  strongly 
to  show  that  the  usual  alarm  was  given  by  sounding  the 
whistle  and  ringing  the  bell  one  hundred  and  fifty  yards  from 
the  point  at  which  the  cars  struck  the  plaintiff;  that  the 
plaintiff  was  in  a  deep  study,  and  not  attending  to  the 
approaching  train ;  that  the  brakes  were  used,  and  the  ordi- 
nary efforts,  by  reversing  the  engine,  made  to  arrest  the 
-train,  and  avoid  running  upon  the  plaintiff. 

Several  witnesses  testified  that  the  plaintiff  said,  immedi- 
.ately  after  the  injuries,  that  he  did  not  blame  those  in  charge 
of  the  train  ;  and  one  testified  that  he  said  he  was  as  much 
to  blame  as  the  servants  of  the  company. 

It  appears  from  the  evidence  that  it  was  common  for  per- 
-sons  to  walk  on  that  part  of  the  track  of  the  road. 

We  think  there  is  little,  if  any,  evidence  of  negligence  on 
the  part  of  the  servants  of  the  company.  It  cannot  be 
expected  that  persons  who  may  be  on  the  track  of  a  railroad, 
when  a  train  is  approaching,  will  remain  until  the  train  is 
xipon  them.  It  cannot  be  required  of  those  managing  trains 
that  they  shall  stop  the  train  whenever  any  one  is  seen  on 
the  track,  especially  at  points  where  many  persons  are  pass- 
ing upon  and  crossing  the  same.  The  evidence  shows  no 
consent  or  license  from  the  company  to  the  use  of  its  track 
as  a  way  for  travel  by  persons  on  foot.    In  our  opinion,  the 
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plaintiff  was  so  negligent  in  being  upon  the  track  of  the  road^ 
under  the  circumstances,  that  he  cannot  recover  against  the 
company,  even  if  the  evidence  showed  negligence  on  the 
part  of  the  company.  To  entitle  him  to  recover  on  the  ground 
of  negligence,  the  plaintiff  must  have  been  free  from  negligence 
on  his  part  contributing  to  the  injury.  TAe  Evansinlle  and 
Crawfordsville  R.  R.  Co,  v.  Lowdermilk^  supra ;  The  Indianr 
apolis  and  Cindnnati  R.  R,  Co.  v.  Rutltetford,  29  Ind.  82. 
There  are  many  other  cases  in  this  court  to  the  same  effect. 
The  judgment  is  reversed,  with  costs»  and  the  cause 
remanded  for  a  new  trial. 


King  v.  Vancs. 

Promissory  Note. — A  promissory  note  payable  in  a  bank  in  this  State  is  nego- 
tiable ;  if  not  so  payable,  it  is  assignable,  but  it  is  not  commercial  paper. 

Attachment. — Garnishee. — A  party  indebted  to  an  attachment  defendant  by  a. 
note  not  negotiable  may  be  garnished,  although  his  note  may  not  be  due,  and 
judgment  may  be  rendered  against  him  in  favor  of  the  attaching  creditor, 
payable  when  the  note  becomes  due.  The  Junction  Ji,  R.  Co,  v.  Cleneay^ 
13  Ind.  161,  is,  on  this  point,  overruled. 

Same. — ^A  judgment  cannot  be  taken  against  a  garnishee,  indebted  by  negotia- 
ble paper,  unless  it  be  shown  that  the  note  is  past  maturity  and  in  the  bands 
of  the  payee  or  not  in  the  hands  of  a  bona  fide  holder. 

Same. — yudgment, — ^When  a  garnishee  answers  that  he  is  indebted  by  a  non- 
negotiable  note  to  the  attachment  defendant,  and  judgmentjs  rendered  against 
him,  such  judgment  will  protect  him  against  a  suit  by  a  dona  fide  assignee  of 
the  note,  if  the  garnishee  had  no  notice  of  such  assignment  before  the  rendi- 
tion of  judgment  against  him  in  the  attachment  proceeding. 

Same. — Non' Residence, — Publication. — ^Where  an  attachment  defendant  is  a 
non-resident,  and  is  notified  only  by  publication,  he  is  before  the  court  for  all 
purposes  except  the  rendition  of  a  personal  judgment;  and  a  resident  of  this 
State  indebted  to  him  may  be  garnished,  and  a  judgment  rendered  against 
the  garnishee  is  a  bar  to  a  suit  on  sach  indebtedness,  either  by  the  attachment 
defendant  or  his  assignee,  although  the  judgment  in  garnishment  may  be- 
unpaid. 

From  the  Boone  Circuit  Court. 

A.  E.  Gordon  and  W.  B.  Wills,  for  appellant 
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y,  M.  Rabb^  A.  J.  Boone ^  and  R.  W.  Harrison,  for  appellee, 

BusKiRK,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee  on  a  note  and  a  mortgage  given  to  secure  its  pay- 
ment. The  note  was  executed  by  the  appellee  to  one  Seth 
M.  Moore,  and  by  him  assigned  to  one  G.  W.  King,  who 
assigned  it  to  appellant.    The  note  was  as  follows : 

"Note  ^1,000,  Lebanon,  Ind.,  November  13th,  1871. 

"  One  year  after  date,  I  promise  to  pay  to  the  order  of 
Seth  M.  Moore  one  thousand  dollars  (^1,000)  with  interest, 
at  the  rate  of  ten  per  cent,  per  annum  after  maturity ;  and 
with  attorney's  fee  if  suit  be  instituted  on  this  note ;  and  value 
received,  without  any  relief  whatever  from  the  valuation  and 
appraisement  laws.  The  drawers  and  indorsers  severally 
waive  presentment  for  payment  and  notice  of  protest  and 
non-payment  of  this  note.  David  M.  Vance.** 

The  appellee  answered  as  follows : 

"  David  M.  Vance,  defendant  herein,  for  answer  to  the 
plaintiff's  complaint,  says  that  he  admits  the  execution  of 
the  note  sued  on  in  this  cause,  but  says,  that  on  the  9th  day 
of  December,  1871,  Thomas  C.  Moore,  administrator  of  the 
estate  of  Edward  Moore,  deceased,  et  aL,  instituted  a  suit  in 
the  Boone  Circuit  Court  against  Seth  M.  Moore,  the  assignor 
of  the  note  sued  on,  for  twenty-five  hundred  dollars  ;  that  on 
the  same  day  they  procured  an  attachment  against  the  goods 
and  chattels  of  said  Seth  M.  Moore,  and  also  filed  their  affidavit 
that  defendant  Vance  was  indebted  to  said  Seth  M.  Moore, 
the  then  defendant,  on  the  same  promissory  note  now  in  suit ; 
that  thereupon  they  procured  a  summons  against  the  said 
Vance  as  garnishee,  to  appear  at  the  next  term  of  court  and 
answer  as  to  said  indebtedness,  and  that  said  Vance  was 

summoned  as  garnishee  on  the  —  day  of ;  and  that  at  the 

next  ensuing  term  of  said  Boone  Circuit  Court,  to  wit,  the 
March  term,  1872,  of  the  Boone  Circuit  Court,  said  defend- 
ant answered  to  said  summons  of  garnishment  that  he  had 
executed  to  the  said  Seth  M.  Moore  the  note  on  which  this 
suit  is  brought ;  and  that  he  had  no  knowledge  whatever  of 
said  Seth  M«  Moore  having  assigned  or  in  any  manner  transr 
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ferred  it;  and  that  at  said  term  of  court,  the  said  plaintif!s  in 
said  attachment  suit  recovered  judgment  against  Seth  M. 
Moore,  and  also  a  judgment  against  said  defendant  Vance,  as 
garnishee,  on  the  note  now  in  suit,  for  the  full  amount  of  its 
principal  and  interest;  copies  of  which  are  filed  and  made  part 
hereof;  and  he,  in  fact,  says  that  at  all  the  times  above  stated 
he  had  no  notice  or  knowledge  of  the  assignment  by  Moore 
to  the  plaintiff  or  any  other  person  of  said  note ;  where- 
fore," etc. 

There  was  filed  with  the  answer  a  full  and  complete  copy 
of  the  proceedings  and  judgment  in  the  attachment  suit> 
from  ^hich  it  appears  that  proper  affidavits  in  attach- 
ment and  garnishment  were  filed,  and  that  the  defendant  Seth 
M.  Moore,  who  was  shown  to  be  a  non-resident  of  this  State, 
was  duly  notified  of  the  pendency  of  said  suit  and  proceed- 
ings by  publication,  and  that  an  appearance  was  entered  for 
the  said  Moore,  but  upon  such  appearance  being  withdrawn, 
he  was  called  and  defaulted. 

To  this  answer  a  demurrer  was  overruled,  and  the  appel- 
lant excepted. 

The  appellant  then  replied  in  two  paragraphs.  The  first 
was  the  general  denial.  '  The  second  was  as  follows :  "  2d; 
Par.  The  plaintiff,  for  a  second  and  further  reply  to  the 
defendant's  answer  herein,  says  that  he  is  a  6ona  fide  holder 
of  said  note  for  value,  the  same  having  been  assigned  to  him 
before  maturity,  at  Carroll's  City,  Carroll's  County,  Iow^,and 
that  at  the  time  judgment  was  rendered  against  the  defend- 
ant as  garnishee,  the  payee  Of  said  note,"  Seth  M,  Moore^ 
*'  was  a  non-resident  of  the  State  of  Indiana,  and  not  before  the 
court  that  rendered  the  judgment  against  the  defendant  as 
garnishee,  and  that  the  plaintiffs  did  not,  at  the  time  judg- 
ment was  rendered  against  the  defendant  as  garnishee,  show 
to  the  court  that  said  note  was  due  and  in  the  hands  of  the 
original  payee,  or  if  in  the  hands  of  a  third  person,  that  he 
held  it  fraudulently;  wherefore,"  etc. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
reply,  and  the  appellant  again  excepted. 
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There  was  a  trial  by  the  court,  resulting  in  a  finding  for 
the  appellee,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  on  the  finding. 

The. errors  assigned  are:  i.  In  overruling  the  demurrer 
to  the  answer.  2.  In  sustaining  the  demurrer  to  the  second 
paragraph  of  the  reply.  3.  In  overruling  the  motion  for  a 
new  trial. 

The  objection  urged  against  the  answer  is,  that  it  appears 
therefrom  that  the  ju(^ment  against  the  garnishee  was  irreg- 
ular and  erroneous,  in  this,  that  the  note  was  hot  due  at  the 
time  of  the  rendition  of  the  judgment,  and'  that  the  payee 
thereof  was  at  that  time  a  resident  of  the  State  of  Indiana. 
Jn  support  of  this  position  we  are  referred  to  the  cases  of 
The  yuftction  Railroad  Co.  v.  Cleneay,  13  Ind.  Ji6i,  Cleneayw. 
The  function  Railroad  Company ^  26  Ihd.  375,  and  Cadwalader 
V.  Hartley^  17  Ind.  520. 

In  the  case  first  cited  this  court  say :  "  A  person  indebted 
hy  an  unnegotiable  note,  or  a  note  not  assignable  by  the  law 
merchant,  may  be  made  liable  as  a  garnishee  after  such  note 
has  become  due  and  before  it  is  assigned.  But  he  can  not 
be,  before  it  becomes  due  {Smithv.  Blatckford,2  Ind.  R.  184), 
nor  after  he  has  had  notice  of  the  assignment  of  the  note,  if 
he  rely  upon  such  notice  in  his  answer."  The  case  oiStnith 
V.  Blatchford,  supra^  does  not  support  the' proposition  of 
law  announced  by  the  gourt.  In  that  case,  the  note  was  gov- 
erned by  the  law  merchant,  and  the  court  held,  when  such  a 
note  was  assigned  before  maturity,  the  assignee  would  be 
protected.  In  a  subsequent  part  of  the  opinion  in  the  case  first 
cited,  the  court  say :  "  It  was  said  above,  that  the  maker  of  a 
note  could  not  be  subject  to  a  judgment  as  garnishee,  before 
the  note  fell  due.  This  assertion  should  be  qualified  to  some 
extent.  He  may  be,  where  all  the  parties  are  residents  of 
the  State,  and  before  the  court,  so  that  the  maker  may  be 
protected  from  a  second  liability ;  though  he  can  not  be  com- 
pelled to  pay  till  the  note  falls  due.  Briscov.  Askey^  12  Ind. 
R.  666.*'  The  case  ol Briscow.  Asiey,  supra,  was  a  proceed- 
ing supplementary  to  execution,  and  had  no  relation  to  a 
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proceeding^  in  attachment  and  garnishment^  and  conse- 
quently had  no  application  to  the  point  then  under  exam- 
ination. The  learned  judge  lyho  delivered  the  opinion 
of  the  court  in  the  case  under  review  was  doubtless  misled 
in  his  references  to  authorities,  and  in  applying  to  a  non- 
negotiable  note  the  law  applicable  to  a  note  governed  by  the 
law  merchant. 

The  only  point  decided  in  Cadwaladerv,  Hartley ^  supra, 
was«  that  where  a  person  summoned  as  a  garnishee  answers 
that  he  was  indebted  to  the  attachment  defendant,  but  that 
before  the  service  of  the  writ  of  garnishment,  he  was  noti- 
fied of  the  assignment  of  the  note  constituting  such  indebt- 
edness, if  the  plaintiff  desires  to  dispute  such,  assignment  for 
want  of  consideration  or  for  fraud,  it  is  proper,  if  not  necessary,, 
to  bring  the  person  claiming  to  hold  as  assignee  before  the 
court,  so  that  he  may  be  bound  by  the  judgment;  and  oa 
the  trial  of  the  issue  thus  formed,  the  attachment  defendant 
would  be  a  competent  witness.  We  are  unable  to  perceive 
the  bearing  of  this  case  upon  the  one  under  examination. 
We  think  it  has  no  application  to  the  present  case. 

The  case  of  Cleneay  v.  The  yuncHon  Railroad  Co.,  26  Ind. 
375,  is  the  same  case,  with  the  parties  reversed,  as  the  one 
reported  in  13  Ind.  supra.  The  court  say:  **  By  the  statute, 
any  person  indebted  to  the  attachment  defendant  may  be 
garnished,  and  from  the  day  of  the  service  of  the  summons 
the  garnishee  is  accountable  to  the  attachment  plaintiff  for 
the  amount  due  and  owing  from  him  to  such  defendant.  2 
G.  &  H.,  sees.  175,  176,  pp.  144,  145.  Commercial  paper  is 
no  exception  to  this  rule.  But  in  such  case,  before  there  can 
be  a  judgment  rendered  against  the  garnishee  defendant, 
the  plaintiff  must  show  that  the  paper  has  matured,  and  that 
at  the  time  of  maturity  it  was  held  by  the  attachment  defend- 
ant, or  that  it  was  not  in  the  hands  of  a  bona  fide  holder. 
This,  we  understand,  is  in  accordance  with  the  weight  ot 
authority.  Drake  Attachment,  sec.  587,  et  seq,,  and  author- 
ities cited." 

The  above  case  overrules  the  case  as  reported  in  13  Ind.^ 
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supra^  so  far  as  it  relates  to  notes  not  governed  by  the  law* 
merchant,  and  such  ruling  is  in  accordance  with  the  statute. 
It  is  provided  by  section  183,  2  G.  &  H.  147,  that  "a  gar- 
nishee in  attachment  shall  not  be  compelled  in  any  case  to 
pay  or  perform  any  contract  in  any  other  manner,  or  at  any 
other  time,  than  he  would  be  bound  to  do  for  the  defendant 
in  attachment."  Why  provide  that  the  garnishee  shall  not 
be  compelled  to  pay  at  any  other  time  than  he  would  have 
to  pay  to  the  attachment  defendant,  if  he  was  only  liable  as 
a  garnishee  for  such  sum  as  was  actually  due  at  the  time 
when  the  summons  in  garnishment  was  served  upon  him  ? 
We  think  the  true  meaning  of  the  statute  is,  that  any  person 
who  is  indebted  to  a  defendant  in  attachment,  whether  the 
debt  is  actually  due  or  not,  may  be  garnished,  and  that  from 
the  time  of  the  service  of  the  summons  on  him  he  shall  be 
liable  for  the  sum  he  then  owes,  and  that  in  rendering  judg- 
ment against  him  he  shall  be  required  to  pay  according  ta 
the  terms  of  his  contract.  That  is  to  say,  that  if  his  debt  is 
due  at  the  rendition  of  the  judgment,  he  shall  then  be 
required  to  pay  or  replevy  the  judgment,  but  if  the  debt  has, 
say  six  months  to  run,  he  shall  be  required  to  pay  at  the 
expiration  of  the  six  months. 

Nor  do  we  believe  the  principle  announced  in  the  above 
cited  case  in  13  Ind.,  that  a  judgment  can  only  be  rendered 
s^inst  a  garnishee  where  all  the  parties  are  residents  of  the 
State,  is  correct.  Wliere  the  defendant  in  attachment  is  a 
foreign  corporation  or  a  non-resident  of  the  State,  they  may" 
be  brought  in  by  publication ;  and  when  thus  notified  a 
defendant  is  before  the  court  forall  purposes  except  the  ren- 
dition of  a  personal  judgment.  If  the  doctrine  announced 
be  correct,  then  a  plaintiff  in  a  foreign  attachment  could  not 
proceed  against  a  person  indebted  to  the  defendant,  unless 
the  debt  was  actually  due.  We  do  not  think  the  statute 
will  bear  any  such  construction.  The  case  of  Tlie  function 
Railroad  Company  v.  Cleneay^  supra,  is  upon  the  point  under 
examination  overruled. 

It  is,  in  the  next  place,  insisted  that  the  answer  was  bad  for 
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•failing  to  show  that  the  judgment  rendered  against  him  as  gar^ 
nishee  had  been  paid.  There  is  nothing  in  the  the  objec- 
tion. It  is  well  settled  that  the  rendition  of  a  judgment 
against  a  garnishee  constitutes  a  valid  defence  to  an  action 
by  the  assignee  of  the  note,  if  the  judgment  was  rendered 
before  the  maker  had  notice  of  the  assignment.  Covert  v. 
Nelson,  8  Blackf.  265;  Comwell  v.  Hungate,  i  Ind.  156"; 
Rookerv,  Daniels^  5  Ind.  519;  Shetlery.  Thomas,  16  Ind.  223; 
SckoJ>penltast  w.  Bollman,  21  Ind.  280;  Richardson  w.  Hick- 
man, 22  Ind.  244.  In  the  last  two  cases  cited,  the  judg- 
ments against  the  garnishees  had  been  paid,  but  the  reason- 
ing of  the  court  shows  that  it  was  the  judgment,  and  not  its 
payment,  which  constituted  the  bar  to  another  action  on  the 
note.  If  the  court  acquired  jurisdiction  in  the  attachment 
proceedings^  against  the  defendant,  the  judgment  against 
the  garnishee  would  protect  him,  although  the  judgment  wdS 
irregular  and  erroneous.     See  the  above  Cases. 

In  our  opinion,  the  answer  was  good,  and  the  action  of  th^ 
court  in  overruling  the  demurrer  thereto  was;  correct. 

We  proceed  to  inquire  whether  the  court  erred  in  sustain: 
ing  the  demurrer  to  the  second  paragraph  of  the  reply* 
That  paragraph  was  predicated  upon  the  theory  that  the  tiote 
sued  on  was  governed  by  the  law  merchant.  This  is  a 
mistake.  It  was  not  commercial  paper.  It  was  not  an  inland 
bill  of  exchange.  It  was  not  a  note  payable  in  a  bank  iQ 
this  State.  In  this  State  a  note  not  payable  ina  bank  in  thi$ 
State  is  assignable,  but  is  not  commercial  paper.  This  ques- 
tion was  fully  considered  in  the  recent  case  of  Parki?tson  v. 
Finch,  4^  Ind.  122,  where  the  adjudged  cases  in  this  court 
were  reviewed.  The  reply  might  have  been  good  if  the  note 
in  suit  had  been  commercial  paper,  as  to  which  we  decide. 
.  nothing;  but  as  it  is  not,  it  is  bad,  and  the  court  committed 
no  error  in  sustaining  the  demurrer  to  it. 

Aside  from  the  questions  considered,  the  motion  for  a  new 
trial  presents  no  question  for  our  decision. 

The  judgment  is  affirmed,  with  costs. 
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KtTkcaujLm.^-'Delivery  Bond, — Lien^ — ^The  giving  of  a  delivery  bond  in  am 
attachment  suit  does  not  discharge  the  lien  of  the  attachment 

Same. — yudgment  in  Attachment, — A  judginent  against  an  attachment  defend- 
ant, upon  which  an  execution  may  issue .  on  which  the  sheriff  will  be  entitled 

.  to  demand  the  goods  specified  in  a  delivery  bond,  must  bea  judgment  in. 
attachment. 

Same. — Attachment  Dissolved, — Delivery  Bond, — Where  an  attachment  is  dis- 
solved, all  the  proceedings  in  attachment  are  quashed  and  become  of  no  effect^ 
and  a  delivery  bond'  in  such  case  falls  with  the  writ  on.  which  it  is  based. 

From  the  Marion  Common  Pleas. 

Ey  T.  yohnson^  for  appellants. 

B.  Harrison  and  C.  C.  Nines fior  appellees. 

BusKiRK,  J. — But  one  error  is  complained  of  in  this  action^ 
and  that  is,  that  the  court  below  erred  in  sustaining  a. 
demurrer  to  the  substituted  complaint. 

The  facts  necessary  to  a  proper  understanding  of  the  ques- 
tion involved  are  these : 

On  the  30th  day  of  January,  1868,  the  appellants  com- 
menced an  action  against  the  Indianapolis  Machine  Brick 
Company,  in  the  Marion  Circuit  Court,  for  the  recovery  of  a 
debt. 

At  the  time  of  filing  the  complaint,  the  appellants  also 
obtained  a  writ  of  attachment,  which  the  sheriff  levied  on 
certain  personal  property  belonging  to  said  company,  and 
which  was  valued  at  four  hundred  and  eighty  dollars. 

The  defendant  gave  a  delivery  bond  under  section  168  of 
the  code,  2  G.  &  H.  143,  with  Benjamin  H.  Williams  and 
Tompkins  A.  Lewis  sureties,  and  thereupon  the  property 
attached  was  returned  by  the  sheriff  to  the  defendant. 

Afterward,  the  appellants  obtained  a  personal  judgment 
against  the  said  company  for  three  hundred  and  nine  dollars 
and  fifty-two  cents.  The  attachment  failed.  No  order  for 
the  sale  of  the  attached  property  was  made.  The  personal 
judgment  remains  unpaid.  This  action  is  based  upon  such 
delivery  bond.    The  complaint,  after  reciting  the  foregoing 
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ant  will  appear  to  the  action,  and  will  perform  the  judgment 
of  the  court,  the  attachment  shall  be  discharged  and  restitu- 
tion made  of  any  property  taken  under  it,  or  the  proceeds^ 
thereof." 

This  court  in  Dunn  v.  Crocker^  supra,  in  speaking  of  section 
i68,  says :  "  The  first  of  these  two  sections  provides  for  aa 
undertaking  in  the  nature  of  a  delivery  bond,  which  does 
not  release  the  property  from  the  attachment,  nor  from  an 
order  of  sale  in  the  judgment" 

The  same  learned  judge,  in  speaking  of  section  172,  on 
page  327,  uses  this  language :  "  Under  that  section  the 
written  undertaking  is  a  substituted  security  for  the  property, 
and  where  the  attachment  proceedings  are  sustained  and 
judgment  is  rendered  against  the  defendant,  no  order  is  made 
for  the  sale  of  the  property,  it  having  been  released,  but  a  suit 
on  the  undertaking  is  resorted  to  instead  of  the  property.  It  is: 
like  the  attachment  proceedings  against  water  craft." 

A  legislative  construction  of  section  172  is  contained  in 
section  188,  which  is  as  follows : 

"Sec.  188.  Any  defendant  against  whom  an  order  of 
attachment  has  been  issued  may,  after  appearing  to  the 
action,  move  to  have  the  attachment  discharged  and  restitu- 
tion awarded  of  any  property  taken  under  it ;  but  an  appear- 
ance to  the  action  shall  not  operate  to  discharge  the  attach* 
ment,  unless  a  written  undertaking  be  filed  as  required  in 
section  172.  If  the  defendant  appear  and  judgment  be  ren- 
dered in  favor  of  the  plaintiff,  and  any  part  thereof  remain 
unsatisfied,  after  exhausting  the  property  attached,  such  judg- 
ment shall  *be  deemed  a  judgment  against  the  defendant 
personally,  and  shall  have  the  same  effect  as  other  judg- 
ments, and  execution  shall  issue  thereon  accordingly,  for  the 
collection  of  such  residue.  If  the  plaintiff's  undertaking  be 
insufticient,  he  shall  have  a  reasonable  time  to  file  an  addi- 
tional one."     2  G.  &  H.  148. 

It  is  expressly  provided  in  the  above  section,  that  there 
shall  be  no  discharge  of  the  attachment,  unless  a  written 
undertaking  be  filed  as  required  by  section  172.    By  the 
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above  section,  it  is  provided  that  there  shall  be  a  judgment 
of  sale  of  the  attached  property,  and  an  execution  over  as. 
on  ordinary  judgments  for  any  amount  not  made  by  a  sale 
of  property.  By  the  above  section  of  the  code,  and  by  the 
practice  obtaining  here  continuously  ever  since  Harlow  v. 
Becktle^  I  Blackf.  238,  there  is  a  special  judgment  or  order 
of  sale  of  attached  property,  and  special  execution.  The  State 
V.  Manly,  15  Ind.  8;  Foster  \.  Dryfiis,  i6Ind.  158;  McCol- 
lem  V.  White^  23  Ind.  43  ;  Perkins  v.  Bragg^  29  Ind.  507 ;. 
Moore  v.  yackson^  35  Ind.  360. 

The  following  extract  from  the  brief  of  counsel  for  appel- 
lees meets  with  our  approval : 

."  It  will  be  seen  that  in  the  case  provided  for  by  sectioa 
172,  the  attachment  is  discharged,  restitution  of  the  property 
is  made  to  the  defendant,  and  thereafter  there  can  be  no  issue 
in  attachment  to  be  determined.  The  attachment  falls. 
But  there  is  no  such  provision  made  under  section  168.  The 
attachment  still  exists.  It  becomes  a  triable  issue  under 
proper  pleadings.  The  lien  of  the  writ  is  not  discharged. 
The  court  proceeds  in  the  action  as  if  no  such  bond  had 
been  given.  The  property  is  in  the  custody  of  the  law.  The 
bond  is  not  a  substituted  security  for  the  property.  The 
property  is  to  be  returned  to  the  sheriff.  The  effect  of  the 
bond  is  the  same  as  that  of  a  delivery  bond  where  goods 
are  levied  upon  under  an  ordinary  execution.  In  such  case 
no  other  execution  can  reach  them.  The  lien  of  the  levy 
continues.  It  was  so  held  in  Hagan  v.  Lucas,  10  Peters,  400^ 
There  slaves  had  been  levied  on  by  a  sheriff  under  execu- 
tion of  the  state  court,  and  a  delivery  bond  giVen.  Subse- 
quently, under  writ  from  the  United  States  Court,  the  mar- 
shal levied  upon  the  same  slaves.  The  Supreme  Court  of 
the  United  States  held  that  the  levy  by  the  marshal  could 
not  be  sustained,  as  the  property  was  in  the  custody  of  the 
law,  the  first  levy  standing  as  a  lien  on  the  property.  The 
case  is,  indeed,  more  than  illustrative,  and  we  invite  the- 
attentionof  the  court  to  the  report.  An  Alabama  case  is 
Vol.  XLVL— 17 
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cited  in  the  opinioi^  of  the  court,  where  it  was  held  that  the 
.  giving  of  a  bond  for  the  delivery  of  property  under  the 
attachment  laws  of  that  state  did  not  release  the  goods  from 
the  lien  of  the  attachment.  The  principle  upon  which  this 
decision  is  based  is  recognized  in  jFGger  v.  Stoslting^  30 
Ind.  341,  where  the  act  of  a  sheriff  in  levying  upon  property 
which  had  been  theretofore  attached,  but  taken  from  the 
custody  of  the  sheriff  upon  a  delivery  bond,  is  termed  '  unau- 
thorized.' The  property  was  not,  by  the  delivery  to  the 
claimant  or  defendant,  withdrawn  from  the  custody  of  the 
law.  In  such  case,  to  use  the  language  of  the  court  in 
Hagan  v.  Lucas^  supra^  *  the  custody  of  the  claimant  is 
substituted  for  the  custody  of  the  sheriff,'  and  '  the  property 
is  as  free  from  the  reach  of  other  processes  as  it  would  have 
been  in  the  hands  of  the  sheriff/  In  Drake  on  Attachments, 
section  331,  it  is  said,  upon  the  authority  of  the  several  cases 
there  cited,  that  such  bonds  do  not  discharge  the  lien  of  the 
attachment 

"  The  statutes  of  Kentucky  provide  that  the  sheriff  may 
deliver  the  attached  property  to  the  person  in  possession 
upon  bond  that  the  defendant  shall  perform  the  judgment  of 
the  court,  or  that  the  property  or  value  shall  be  forthcoming* 
In  Bellv,  Western,  etc,,  Co,,  3  Met.  Ky.  559,  the  court  say: 
'  In  the  one  case  the  lien  created  by  the  attachment  contin- 
ues, and  the  power  of  the  court  subsists  and  continues  as 
effectually  for  all  purposes  as  if  no  bond  had  been  given,  or 
possession  never  passed  from  the  officer.  In>the  other  case 
the  lien  is  extinguished.' 

"The  provisions  of  the  two  sections  of  our  statute  are 
substantially  the  same  as  those  of  the  Kentucky  statute 
referred  to,  and  the  difference  in  the  provisions  of  the  two 
sections  is  accurately  stated  by  the  Kentucky  Court  of 
Appeals.  This  view  receives  further  strength  by  the  rulings 
of  our  own  Supreme  Court  on  the  old  water-craft-attach- 
ment  law  of  1838  and  1843,  which  held  that  where  the  pre- 
scribed bonds  were  given,  the  propeity  was  discharged,  and 
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the  judgment  personal  against  the  claimant.  Lane  v.  Leet, 
2  Ind.  535." 

The  case  of  HardcasUe  v.  Hickman^  26  Missouri,  475,  fully 
supports  the  second  proposition  laid  down  by  counsel  for 
appellees.  There  goods  were  attached  and  claimed  by  H. 
&  F.,  and  bond  given  to  repossess  the  same,  conditioned : 
Now  if  said  obh'gees  should  fail  to  sustain  their  said  suit 
so  commenced  by  attachment  as  aforesaid,  and  obtain  judg- 
ment against  H.  &  F.,  as  garnishees  of  M.  &  J.  (who  were  the 
attachment  defendants),  and  H.  &  F.  shall,  within  thirty  days, 
pay  the  amount  of  such  judgment  to  obligees,  this  obliga- 
tion to  be  void.  It  is  understood  that  by  judgment  is  meant 
final  judgment,  and  that  H.  &  F.  will,  in  fulfilment  of  this  obli- 
gation, pay  any  judgment  which  may  be  rendered  in  the 
attachment  suit  against  M.  &  J.  or  H.  &  F.  as  garnishees. 
The  court  say :  "  The  judgment  spokea  of  in  the  bond,  which 
was  to  fix  the  liability  of  the  defendant,  is  a  judgment  in  the 
suit  by  attachment — a  judgment  which  would  reach  the  prop- 
erty attached ;''  and  it  is  expressly  held,  that  where  a  judgment 
is  spoken  of  as  obtained  in  an  attachment  suit,  it  is  clearly 
meant  a  judgment  against  the  property  in  dispute,  and  not  a 
general  judgment  in  which  the  sureties  could  have  no  concern. 
The  court  adds :  '^  Such  a  construction  (as  contended  for) 
would  make  a  party  (surety)  responsible  for  the  debts  alto- 
gether independent  of  the  attachment''  The  same  remark 
would  apply  in  the  case  at  bar. 

Counsel  for  appellants  refers  us  to  the  following  authorities 
as  supporting  his  views:  Young  v.  Campbell,  5  Gilman, 
80;  Love  v.-  VoorMes,  13  La.  An.  549;  Guay  v.  Andrews, 
8  La.  An.   141 ;  Waynant  v.  Dodson,   12  Iowa,  22. 

The  case  of  Young  v.  Campbell,  5  Gilman,  80,  cited  by 
appellants,  when  viewed  in  connection  with  the  statute  and 
the  practice  in  Illinois,  upon  which  it  was  based,  does  not 
sustain  the  appellants'  position.  The  practice  in  that  and 
our  own  State  is  not  similar.  There  a  judgment  in  personam 
is  sufiScient,  if  there  has  been  personal  service.    No  order  of 
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sale  of  attached  property  is  necessary.    Nor  are  we  informed . 
in  that  case  whether  the  attachment  was  maintained,  or  even 
contested.    The  case  seems  too  meagre  for  an  authority,  and 
if  an  authority,  is  one  only  upon  the  question  of  practice  in 
that  State. 

The  case  of  Love  v.  Voorhies,  13  La.  An.  549,  cited  by 
plaintiffs,  to  which  we  shall  again  refer  upon  another  pointy 
is  expressly  where  property  is  released,  and  the  case  is  clearly 
put  upon  that  ground.  The  lien  was  gone.  The  measure 
of  liability  might  well  be  the  value  of  the  attached  property, 
and  the  bond  held  good,  as  under  section  172  of  our  code. 
The  Louisiana  code,  article  259,  provides  that  the  defendant,, 
if  he  appear,  may  at  any  stage  of  the  suit  have  the  attached 
property  released  by  delivering  to  the  sheriff  his  obligation, 
etc.,  with  surety,  etc.,  that  he  will  satisfy  such  judgment 
to  the  value  of  the  property  attached,  as  may  be  rendered 
against  him  in  the  suit  pending. 

In^the  above  case  there  was  personal  judgment,  an  order 
of  sale  of  attached .  property,  execution  and  return  of  nulla 
bona.  But  the  opinion  of  the  court,  adopting  as  its  own  the 
opinion  prepared  by  the  able  judge  then  retired,  says :  "  The 
case  might  be  different  if  the  attachment  had  been  quashed 
by  judicial  order,"  citing  Pailhes  v.  Roux,  14  La.  83,  where 
the  court  say  that  this  became  necessar>'  in  orderto  relieve  the 
party  and  his  surety  from  the  obligation  resulting  from  the  bond 
given  to  the  sheriff,  to  regain  possession  of  property  attached. 
Is  it  not  a  legitimate  inference  from  this  language  that  a  quash* 
ing  or  dissolution  of  the  attachment  relieves  from  the  obli- 
gation of  the  bond  ? 

The  case  cited  from  8  La.  An.  141,  was  under  the  same 
statute  as  above  quoted,  and  is  subject  to  the  same  criticism. 

In  Waynant  v.  Dodson^  1 2  Iowa,  22,  cited  at  length  by  appel- 
lants, the  decision  was  based  upon  a  statute  which  provides 
for  the  discharge  of  the  property.  The  case,  in  the  light  of 
the  statute  which  we  quote,  cannot  be  considered  as  favoring 
the  position  of  appellants.  Section  3219,  p.  591,  Iowa  Stat- 
utes (i860),  is  as  follows : 
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**  The  defendant  *  *  may,  at  any  time  before  judgmenty 
discharge  the  property  attached,  or  any  part  thereof,  by  giv- 
ing bond  with  security,  *  *  conditioned  that  such  property, 
or  its  estimated  value,  shall  be  delivered  to  the  sheriff  to  sat- 
isfy any  judgment  which  may  be  obtained  against  the  defend- 
ant in  that  suit,  within  twenty  days  after  the  rendition 
theccof." 

In  our  opinion,  the  three  propositions  laid  down  by  coun- 
sel for  appellees  are  fully  supported  by  reason,  and  sustained 
l)y  the  authorities. 

The  consequences  likely  to  result  from  the  construction 
•contended  for  by  counsel  for  appellants  are  well  stated  in 
the  following  extract  from  the  brief  of  counsel  for  appellees: 

"  And,  upon  principle,  it  seems  evident  that  when  the 
attachment  is  dismissed,  or  dissolved,  or  quashed,  all  its  inci- 
dents fall  with  it.  Does  the  lien  of  the  writ  continue  when 
the  writ  is  quashed  ?  Would  the  officer  have  a  right  to  hold 
attached  property,  after  the  dissolution  of  the  attachment  ? 
If  so,  by  what  authority  is  it  held  ?  If  he  refused  to  deliver 
to  the  attachmeqt  defendant,  could  not  the  defendant  main- 
tain his  suit  against  the  officer  for  possession  ?  Suppose  a 
plaintiff  procures  a  writ  of  attachment  upon  an  affidavit  of 
non- residence  which  is  utterly  untrue,  and  so  known  by  the 
plaintiff  at  the  time.  The  debtor's  goods  are  levied  on,  and 
he  gives  a  bond  for  their  delivery  to  him.  As  soon  as  the 
bond  is  given,  the  plaintiff  dismisses  the  attachment  proceed- 
ing, but  prosecutes  his  claim  to  final  personal  judgment.  Is 
the  attachment  lien  upon  the  goods  to  stand,  and  has  the 
sheriff  a  right  upon  a  general  execution  to  demand  them, 
and,  delivery  failing,  can  the  plaintiff  hold  the  bond  procured 
by  his  intentional  false  swearing?  The  honest  creditor  must 
lose  his  debt,  for,  as  shown  under  the  head  of  our  first  prop- 
osition, his  execution  as  against  the  lien  of  the  attachment 
cannot  have  any  force.  We  do  not  think  the  law  was 
intended  to  aid  false  swearers,  and  give  them  advantages 
over  honest  creditors." 
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In  our  opinion,  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 
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Conveyance.— Gw^Su^^  Subsequmt.—Town  Fiai.^CoutUy-Seat.'-'PidiU 
Square, — The  original  plat  of  the  town  of  Evansville  was  made  in  1817, 
and  at  the  bottom  of  the  plat  it  was  stated  in  writing  that  a  certain  block, 
through  which  two  streets  passed,  "is  reserved  for  a  public  square." 
Afterward,  in  i8i8»  the  owners  of  the  real  estate  thus  platted  proposed  to  the 
commissioners  appointed  to  locate  and  fix  the  seat  of  justice  for  Vandcrbuigh 
connty^  that  if  they  would  fix  the  same  in  the  town  of  Evansville,  and  have 
the  square,  designated  on  the  plat  as  the  public  square,  located  as  the  square 
for  the  seat  of  justice,  on  which  the  public  buildings  should  be  erected,  they 
would  give  as  a  donation,  to  and  for  the  use  of  said  county,  said  public 
square,  together  with  other  real  estate,  and  convey  the  same,  on  the  terms- 
aforesaid,  to  such  person  as  might  be  authorized  to  receive  a  conveyance; 
which  proposition  was  accepted  by  said  commissioners  and  the  seat  of  justice 
established  on  said  public  square,  and  the  jail  and  court-house  erected  thereoife 
in  1818.  Afterward,  in  1819,  the  owners  of  the  real  estate  thus  platted  con- 
veyed to  the  agent  for  Vanderburgh  county,  for  the  use  of  Vanderburgh- 
county,  one-half  of  the  public  square  thus  designated  on  the  plat,  the  deed  of 
conveyance  containing  no  Conditions  whatever.  Afterward,  in  1852,  the  Board! 
of  Commissioners  of  Vanderburgh  County  made  an  order  directing  the  county 
agent  to  sell  a  part  of  said  square,  being  a  part  upon  which  was  located  the 
jail,  and  in  pursuance  of  such  order  the  same  was  sold  and  conveyed. 

ffeldt  that  the  title  of  Vanderburgh  county  to  the  real  estate  was  absolute,  and 
free  from  any  condition  subsequent  that  it  should  be  used  for  the  erection  of 
the  public  buildings  of  the  county,  and  for  no  other  purpose. 

Held,  also,  that  a  corrected  plat  made  ten  years  afler  the  deed  was  made  to  the 
county  agent  could  have  no  effect  upon  the  title. 

Town  Plat. — Reservation  for  Public  Square. — A  statement  at  the  foot  of  & 
town  plat  that  certain  real  estate  contained  therein  is  reserved  for  a  public 
square  does  not  indicate  an  intention  to  part  with  the  property,  but  rather  the 
opposite. 


From  the  Posey  Circuit  G)urt. 
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%  E,  McDonald  and  %  M.  Butler,  for  appellants. 
A,  Iglehart,  C.  Baker,  O.  B,  Hard,  and  A,  W.  Hendricks^ 
for  appellees. 

DowNEV,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees,  to  recover  certain  real  estate,  being  a  part  of 
what  was  the  original  public  square  as  laid  off  in  Evansville* 
The  action  was  commenced  in  the  Vanderburgh  Circuit 
Court,  but  by  change  of  venue  was  tried  in  the  Posey  Circuit 
Court.  The  defendants  filed  an  answer  consisting  of  a  single 
special  paragraph,  in  which  they  set  forth  their  title  at  length. 
The  plaintiffs  replied  to  the  answer  specially.  The  defendants 
demurred  to  the  reply.  The  demurrer  was  sustained  by  the 
court,  and  the  plaintifis  declining  to  make  any  further  reply, 
j  udgment  was  rendered  in  favor  of  the  defendants.  The  appel* 
lants  assign  this  ruling  as  error.  They  also  assign  as  error 
the  rendition  of  the  judgment  for  the  defendants,  but  this 
assignment  amounts  to  nothing,  as  the  rendition  of  judgment 
for  the  defendants  must  have  been  right,  if  the  ruling  on  the 
demurrer  to  the  reply  was  correct. 

The  complaint  is  in  the  ordinary  form  of  complaints  for 
the  recovery  of  real  property.  It  may  be  well  to  state  in 
brief  before  setting  out  the  facts  in  the  answer,  that  the 
premises  in  controversy  constitute  a  portion  of  one  of 
four  lots  or  squares  of  ground  in  the  city  of  Evansville, 
and  these  four  squares  of  ground  were  together  designated 
on  the  original  plat  of  Evansville  as  "the  public  square,'* 
although  they  were  separated  from  each  other  by  streets. 
«Both  parties  claim  title  through  and  under  James  W.  Jones 
and  Robert  M4  Evans,  two  of  the  three  proprietors  of  Evans- 
ville, by  whom  the  town  was  laid  out.  The  defendants  claim 
title  to  the  premises,  under  a  conveyance  from  said  Jones 
and  Evans,  and  their  wives,  to  the  county  agent  of  Vander- 
burgh county,  and  through  a  deed  made  by  said  agent,  by 
direction  of  the  board  of  commissioners  of  said  county,  to 
the  appellees'  grantor.  The  plaintiffs,  as  the  heirs  at  law  of 
the  said  James  W.  Jones  and  Robert  M.  Evans,  .claim  the 
premises  by  descent    As  the  sole  basis  of  their  claim,  the 
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appellants  insist  that  the  four  lots  or  squares  of  ground, 
designated  on  the  plat  of  Evansville  as  the  public  square, 
were  held  by  the  county  of  Vanderburgh,  upon  and  subject 
to  a  condition  subsequent,  which  condition  required  said 
premises  to  be  perpetually  used  for  public  or  county  pur- 
poses, and  prevented  the  alienation  thereof;  that  the  sale 
and  conveyance  of  a  part  of  said  public  square,  including 
the  premises  in  controversy,  by  the  county  agent,  by  the 
direction  of  the  board  of  commissioners,  was  a  breach  of 
said  condition  subsequent,  which  worked  a  forfeiture  of  the 
property,  and  gave  the  heirs  of  Jones  and  Evans  a  right  to 
recover  the  premises  by  action  against  those  who  hold  under 
the  county  agent's  deed. 

The  allegations  of  the  answer  are  as  follows: 

1.  That  the  premises  sought  to  be  recovered  consist  of 
a  part  of  the  '* public  square"  in  the  town  of  Evansville, 
in  the  county  of  Vanderburgh,  and  State  of  Indiana,  as  said 
square  was  laid  off  and  designated  on  the  origii^l  plan  of 
the  said  town  of  Evansville,  according  to  the  plat  of  the 
original  plan  of  said  town  as  made,  platted,  and  recorded  by 
James  W.  Jones,  Robert  M.  Evans,  and  Hugh  McGary,  in 
the  year  A.  D.  1817. 

2.  That  the  said  original  plan  of  the  said  town  of  Evans- 
ville was  laid  off  and  is  situated  on  fractional  section  No. 
30,  in  township  6,  south  of  range  10  west,  in  said  county 
of  Vanderburgh,  and  that  Hugh  McGary,  one  of  the  pro- 
prietors of  said  town,  was,  prior  to  and  on  the  20th  day  of 
November,  A.  D.  i5i7,  the  owner  in  fee  simple  of  said  entire, 
section. 

3.  That  prior  to  said  20th  day  of  J  une,  1 8 1 7,  the  said  Hugh 
McGary  had  bargained  and  sold,  and  agreed  to  convey  to  the 
said  James  W.  Jones  and  Robert  M.  Evans  one  hundred  and 
thirty  acres,  part  and  parcel  of  said  fractional  section,  and  in 
anticipation  of  said  conveyance,  the  said  Jones,  Evans,  and 
McGary  laid  off  the  original  plan  of  the  town  of  Evansville 
on  said  fractional  section,  by  which  Main  street  of  said  town 
commenced  at  the  Ohio  River  and  extended  back  through 
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the  plat  in  a  north-eastern  direction,  so  as  to  separate  the 
public  square  as  laid  down  and  designated  in  said  plat  by 
placing  two  blocks  or  quarters  thereof  below  (or  down  the 
river)  from  Main  street,  and  by  which  plat  Third  street  of 
said  town  was  made  to  pass  through  said  plan  at  right  angles 
to  Main  street,  so  as  to  leave  one  quarter  or  block  of  the 
upper  half  and  one  quarter  or  block  of  the  lower  half  of 
said  public  square  on  each  side  of  said  Third  street. 

4.  That  after  the  said  Jones,  Evans,  and  McGary  had 
made  and  signed  said  plat,  but  before  the  same  was  proved 
according  to  requirements  of  the  statute  so  as  to  entitle  it 
to  be  recorded,  the  said  Hugh  McGary  and  his  wife,  on  the 
20th  day  of  June  1 817,  by  their  deed  of  that  date  conveyed 
to  the  said  James  W.  Jones  and  Robert  M.  Evans  the  said 
•one-hundred-and-thirty-acre  tract  before  bargained  and  sold 
as  aforesaid,  the  same  being  all  that  part  of  said  fractional 
section,  which  was  and  is  situated  above  or  up  the  river  from 
Main  street  according  to  the  said  plan  and  plat  of  said  town, 
■except  thirty  acres  theretofore  conveyed  by  said  McGary  to 
•Carter  Beaman,  and  that  the  premises  so  conveyed  by  said 
deed  embraced  and  included  the  two  blocks  or  quarters  of 
^d  public  square  which  were  and  are  situated  above  Main 
street  according  to  the  said  plat  and  plan  of  said  town,  and 
also  embraced  and  included  the  real  estate  mentioned  and 
•described  in  the  plaintiffs'  complaint. 

5.  That  after  the  making  and  delivery  of  said  deed,  on 
the  17th  day  of  July,  A.  D.  18 17,  the  said  Jones,  Evans,  and 
McGary  caused  the  previous  execution  of  said  plat  to  be 
proved  before  Louis  Tackett,  a  justice  of  the  peace  of  War- 
rick county,  in  the  State  of  Indiana,  said  town  of  Evansville 
and  said  fractional  section  then  being  in  said  Warrick 
<:ounty,  which  proof  was  endorsed  on  said  plat. 

6.  That  within  ten  days  from  and  after  the  said  17th  day 
of  July,  18 17,  the  said  plat  was  recorded  in  the  recorder's 
office  of  Warrick  county  aforesaid,  where  it  still  remains  of 
record. 

On  this  plat  the  square  is  shown.      Main  street,  sev- 


3!(^  SUPREME  COURT  OF  INDIANA. 

Scantlin  et  a/,  v.  Garvin  et  ai, 

enty-six  feet  wide,  running  north  and  souths  cuts  the  square 
into  two  parts,  and  Third  street,  sixty  feet  wide,  runnings 
east  and  west,  cuts  each  half  into  two  parts.  So  that  the 
square  is  really  divided  into  four  smaller  squares.  There 
were  no  words  written  upon  the  part  of  the  plat  represent^ 
ing  the  square  to  indicate  that  it  was  designed  for  any  par- 
ticular use.  But  in  a  writing  at  the  foot  of  the  plat  this 
language  is  used;  "The  block  through  which  Main  street 
and  Third  street  pass  is  reserved  for  a  public  square." 

7.  That  afterward,  on  the  19th  day  of  January,  A.  D,. 
1 8 19,  the  said  James  W.  Jones  and  his  wife  and  the  said 
Robert  M.  Evans  and  his  wife  made,  executed,  acknowl- 
edged, and  delivered  to  Daniel  Miller,  who  was  then  county 
a^ent  of  Vanderburgh  county  (said  county  then  being- 
organized  and  embracing  said  town  of  Evansville  within  its 
limits)  their  deed  of  conveyance  of  that  date,  whereby  the 
said  Jones  and  Evans  and  their  wives,  for  the  pecuniary  con- 
sideration mentioned  in  said  deed  (^5CX>),  conveyed  to  the 
said  Daniel  Miller,  agent  for  Vanderburgh  county,  as  afore- 
said, and  to  his  successors  in  office,  for  the  use,  benefit,  and 
behoof  of  the  county  of  Vanderburgh,  among  other  parcels 
of  real  estate  mentioned  in  said  deed,  that  half  of  said  pub- 
lic square  as  designated  on  said  plat  and  mentioned  in  the 
explanatory  memoranda  endorsed  thereon,  which  is  situated 
above  or  up  the  river  from  Main  street  aforesaid,  which 
deed  included  and  conveyed  the  premises  mentioned  and 
described  in  the  complaint,  and  sought  to  be  recovered  in 
this  action. 

8,  That  afterward,  in  the  year  1852,  the  Board  of  Com- 
missioners of  Vanderburgh  Count}',  by  their  order  duly 
entered  of  record,  ordered  and  directed  Thomas  E.  Garvin 
(who  was  then  and  there  the  county  agent  of  said  county, 
duly  appointed  and  qualified  and  remote  successor  to  said 
Daniel  Miller  in  said  office  of  county  agent)  to  sell  and  con- 
vey that  part  of  said  public  square  which  includes  the 
premises  mentioned  and  described  in  the  plaintiffs'  com- 
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plaint     A  copy  of  the  said  order  of  said  board  of  com- 
missioners is  made  a  part  of  the  answer, 

9.  That  the  said  Thomas  E.  Garvin,  as  such  county  agent, 
in  pursuance  of  said  order,  sold  and  conveyed  that  portion 
of  said  public  square  which  embraces  the  premises  mentioned 
in  the  complaint,  to  James  Roquet,  as  appears  by  the  deed 
of  conveyance  then  executed  and  delivered  by  said  agent  to 
said  Roquet,  a  copy  of  which  deed  is  made  part  of  the 
answer. 

10.  The  title  is  here  traced  to  the  premises  in  question, 
by  proper  averments,  from  James  Roquet  to  the  defendants 
in  this  action;  and  it  is  averred  that  the  defendants  Pol- 
lard and  De  Bruler  are  the  mere  tenants  of  the  defendant 
Garvin. 

11.  That  in  the  year  1818  the  county  jail  of  said  county 
was  built  on  that  portion  of  said  public  square,  which  includes 
the  premises  sought  to  be  recovered,  and  that  said  jail  was 
used  as  the  county  jail  of  said  county,  until  said  premises 
were  so  sold  and  conveyed  by  said  county  agent  to  said 
Roquet ;  and  that  the  court-house  of  said  county  was  erected 
in  the  year  18 18  on  the  other  quarter  of  the  upper  half  of 
said  square,  and  was  used  as  the  court-house  of  said  county 
from  the  year  1 818  to  the  year  1852,  and  that  the  premises 
mentioned  in  the  complaint  were  sold  for  the  purpose  of 
erecting  a  new  court-house  on  one  of  the  quarters  of  the 
lower  half  of  the  said  public  square,  and  the  proceeds 
applied  to  the  erection  of  such  new  court-house,  which  is  still 
used  as  the  court-house  of  said  county. 

12.  That  said  defendants  claim  title  to  said  premises 
through  and  under  the  said  deeds  of  conveyance  hereinbe- 
fore stated  and  mentioned,  and  not  otherwise ;  and  that  the 
defendant  Garvin  has  for  fifteen  years  been,  and  still  is,  in 
the  exclusive  occupancy  and  possession  of  said  premises 
mentioned  in  the  complaint,  claiming  to  be  the  absolute 
owner  in  fee  thereof,  under  the  title  before  in  this 
answer  pleaded  and  mentioned,  and  that  said  defendants 
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have  no  other  titfe  to  said  premises,  except  such  as  is  so 
aforesaid  pleaded  and  mentioned. 

13.  That  the  said  James  W.  Jones  died  in  the  year  1840, 
and  the  said  Robert  M.  Evans  in  the  year  1843,  and  that 
the  said  plaintiffs  have  not,  nor  has  either  of  them,  any 
right,  title,  or  claim  to  said  premises  in  the  complaint  men- 
tioned, or  to  any  part  thereof,  except  such  as  is  derived  by 
•descent  through,  from,  and  under  the  said  James  W.  Jones 
and  Robert  M.  Evans,  deceased. 

14.  That  said  plaintiHs  claim  said  premises  on  the  sup- 
posed grounds  that  Vanderburgh  county  held  said  premises 
under  the  facts  hereinbefore  stated  and  mentioned,  upon 
condition  that  said  "public  square"  should  always  be  used 
for  public  or  county  purposes,  and  should  never  be  sold  or 
conveyed  by  the  county  or  its  agents,  or  diverted  or  applied 
to  private  uses,  and  that  by  the  action  of  the  board  of  county 
commissioners  of  said  county,  in  ordering  the  sale  and  con- 
veyance of  said  premises  as  aforesaid,  and  by  the  action  of 
the  Said  county  agent  in  selling  and  conveying  said  premises 
as  aforesaid,  the  said  premises  were  forfeited,  one-half  ta  the 
heirs  of  said  Jones,  and  the  other  half  to  the  heirs  of  the 
said  Evans. 

15.  The  answer  then  expressly  admits  that  a  portion  of 
the  plaintifis  are  the  heirs  of  said  Evans,  and  that  another 
portion  of  said  plaintiffs  are  the  heirs  of  the  said  Jones,  and 
that  the  plaintiffs  together  are  the  proper  persons  who  as 
the  heirs  of  the  said  Jones  and  Evans  would  have  the  right 
to  take  advantage  of  said  supposed  forfeiture,  if  such  a  for- 
feiture has  occurred  or  exists,  but  the  defendants  insist,  in 
concluding  their  answer,  that  no  such  forfeiture  ever  did  or 
could  exist  under  the  facts  thereinbefore  pleaded  and  men- 
tioned, and  that  by  force  and  virtue  of  said  facts  so  pleaded, 
the  said  defendant  Garvin  is  the  absolute  owner  in  fee  sim- 
ple of  the  premises  sought  to  be  recovered.  The  answer 
concludes  with  the  prayer  that  it  may  be  taken  as  a  cross 
complaint,  and  that  defendants'  title  to  the  premises  may  be 
quieted,  etc. 


MAY  TERM,  1874.  26^ 


Scantlin  et  al,  v,  Garvin  et  al. 


The  allegations  of  the  reply  are  substantially  as  follows^ 
viz.: 

1.  The  reply  admits  that  the  real  estate  mentioned  in  the 
complaint  constituted  a  part  of  the  upper  half  of  the  public 
square  in  the  town  of  Evansville,  as  the  same  was  designat- 
ed on  the  original  plan  of  said  town,  as  made  by  the  said 
James  W.  Jones,  Robert  M.  Evans,  and  Hugh  McGary,  and 
recorded  in  the  year  181 7. 

2.  That  said  plaintifis  also  admit  that  the  original  plan 
of  Evansville  was  laid  ofl)  and  is  situated,  on  fractional  sec- 
tion No.  30,  in  township  6,  south  of  range  10  west,  in  the 
county  of  Vanderburgh. 

3.  That  Hugh  McGary,  one  of  the  proprietors  of  said 
town,  was,  prior  to  and  on  the  20th  day  of  June,  A.  D.  1817^ 
the  owner  in  fee  simple  of  said  entire  section. 

4.  Plaintifis  also  admit  that  on  the  20th  day  of  June,. 
18 1 7,  the  said  Hugh  McGary,  by  his  deed  of  that  date,  in 
the  execution  of  which  his  wife  joined,  conveyed  to  the  said 
James  W.  Jones  and  Robert  M.  Evans  one  hundred  and 
thirty  acres,  part  and  parcel  of  said  fractional  section ;  but 
plaintifis  say  that  as  to  any  agreement  between  the  said 
McGary  and  the  said  Jones  and  Evans  prior  to  the  said  20th 
day  of  June,  18 17,  whereby  the  said  McGary  bargained  and 
sold  and  agreed  to  convey  to  the  said  Jones  and  Evans  the 
one  hundred  and  thirty  acres,  plaintiffs  have  no  knowledge,, 
and  deny  that  there  was  any  such  agreement. 

5.  The  plaintifis  also  admit  that  the  said  one  hundred 
and  thirty  acres  so  conveyed  was  all  that  part  of  said  frac- 
tional section  which  was  and  is  situated  above  (or  up  the 
river  from)  the  center  of  Main  street,  according  to  said  plan 
of  said  town,  except  thirty  acres  theretofore  conveyed  by 
said  McGary  to  Carter  Beaman,  the  said  one  hundred  and 
thirty  acres  embracing  the  two  blocks  or  quarters  of  said 
public  square,  which  were  situated  above  the  said  Main 
street,  within  which  is  situated  the  real  estate  mentioned  and 
described  in  the  complaint. 

6.  The  plaintifis  also  admit  that  after  the  making  of  said 
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deed,  and  on  the  17th  day  of  July,  A.  D.  18 17,  the  original 
plan  of  said  town  of  Evansville,  as  made  by  the  said  Mc- 
Gary,  Jones,  and  Evans  as  aforesaid,  was  acknowledged  by 
the  said  Hugh  McGary  and  Robert  M.  Evans  before  one 
Louis  Tackett,  a  justice  of  the  peace  of  Warrick  county, 
within  which  county  the  said  fractional  section  then  was ; 
but  the  plaintifTs  say  that  said  plan  was  never  proved  or 
acknowledged  by  the  said  James  W.  Jones  as  required  by 
law,  and  that  as  to  when  said  plat  or  plan  of  the  said  town 
of  Evansville  was  made,  the  plaintiffs  have  no  knowledge, 
but  believe  and  aver  that  the  same  was  made  subsequent  to 
the  said  20th  day  of  July,  18 17;  neither  do  the  plaintiffs 
admit  or  deny  the  allegations  of  the  defendants  as  to  when 
said  plat  or  plan  was  recorded,  they  having  no  knowledge 
thereof. 

7.  Plaintiflfs  admit  that  on  the  9th  day  of  January,  18 19, 
the  said  James  W.  Jones  and  his  wife,  and  the  said  Robert 
M.  Evans  and  his  wife,  executed  and  delivered  to  Daniel 
Miller  (who  was  then  county  agent  of  Vanderburgh  C9unty) 
their  deed  of  conveyance  as  is  alleged  in  defendants'  answer; 
but  plaintiffs  say  that  the  said  deed  was  not  a  conveyance 
absolute  to  the  said  Miller  as  such  agent,  but  was  a  convey- 
ance upon  the  condition  that  the  portion  of  said  public 
square  so  conveyed  by  said  Jones  and  Evans  to  the  said 
Miller  should  be  used  by  the  county  of  Vanderburgh  for  the 
purpose  of  erecting  thereon  the  public  buildings  of  the 
county,  and  for  no  other  purpose  whatever,  as  appears  from 
the  following  facts  which  plaintiffs  aver  to  be  true : 

8.  That  prior  to  the  year  181 8,  to  wit,  in  the  year , 

the  General  Assembly  of  the  State  of  Indiana  passed  an  act 
creating  the  county  of  Vanderburgh,  and  subsequently,  in 
pursuance  of  law,  appointed  commissioners  to  locate  and  fix 
the  permanent  seat  of  justice  for  said  county;  and  that 
accordihg  to  the  provisions  of  the  statute  regulating  their 
proceedings  and  defining  their  duties,  said  commissioners 
met  for  the  purpose  of  receiving  proposals  from  persons  own- 
ing lands  in  said  county  and  offering  donations  in  land  for 
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the  use  of  the  same^  and  received  from  the  proprietors  of 
Evansville,  to  wit,  McGary,  Jones,  and  Evans  aforesaid,  on 
the  nth  day  of  March,  1818,  a  proposition  in  writing  that  if 
they  (the  said  commissioners)  would  fix  the  seat  of  justice  for 
Vanderburgh  county  in  the  town  of  Evansville,  and  have 
the  square  which  had  been  designated  as  the  public  square, 
in  the  plat  of  said  town,  located  as  the  public  square  of  the 
•said  seat  of  justice,  on  which  the  public  buildings  should  be 
erected,  they  (the  said  proprietors)  would  give,  as  a  dona- 
tion to  and  for  the  use  of  said  county,  one  hundred  lots, 
including  said  public  square,  which  they  would  convey  on  the 
terms  aforesaid,  to  such  person  as  might  be  authorized  to 
receive  the  conveyance. 

The  language  of  this  oflfer  so  far  as  material  is  this : 
"  Provided  you  shall  feel  disposed  to  fix  the  seat  of  justice 
for  the  county  of  Vanderburgh  in  the  town  of  Evansville, 
and  have  the  square,  which  has  been  designated  as  the  pub- 
lic square  on  the  plat  of  said  town,  located  as  the  public 
square  for  the  said  seat  of  justice,  on  which  the  public  build- 
ings shall  be  erected,  we  propose  to  give  as  a  donation,  to 
and  for  the  use  of  said  county,  one  hundred  lots  including 
said  public  square  ;  that  is,  the  lots  included  in  said  square, 
ivith  the  streets  and  alleys  appertaining  thereto,  according  to 
the  plan  of  said  town,  as  a  donation  for  the  use  and  benefit 
of  said  county  of  Vanderburgh,  which  we  will  convey,  on 
the  terms  aforesaid,  to  such  person  as  may  be  authorized  to 
receive  a  conveyance  for  the  same,  for  the  purpose  afore- 
said." 

9,  The  reply  further  states  that  on  the  said  nth  day  of 
March,  1818,  the  said  commissioners  made  their  report 
according  to  law  to  the  county  commissioners  of  said  county, 
in  which  they  say  that  they  have  determined  on  fixing  the 
permanent  seat  of  justice  for  said  county  on  the  square  des- 
ignated as  the  public  square  on  the  plan  of  the  town  of 
Evansville ;  and  that  the  proprietors  of  said  town  have  pro- 
posed to  give,  as  a  donation  to  the  use  of  said  county,  one 
hundred  lots,  including  the  public  square,  agreeably  to  the 
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plan  of  said  town ;  and  that  thejr  had  accepted  the  proposi- 
tion and  fixed  and  established  the  permanent  seat  of  justice- 
of  said  county  on  said  public  square. 

10.  The  reply  then  states  that  in  pursuance  of  the  statute 
regulating  the  fixing  of  the  seats  of  justice  in  all  new  counties, 
the  said  Hugh  McGary,James  W.Jones,  and  Robert  M.  Evans 
executed  a  bond,  in  the  penal  sum  of  twenty  thousand  dol- 
lars, conditioned  that,  whereas  the  commissioners  had  selected 
the  square  in  the  town  of  Evansville,  known  as  the  public 
square,  in  consideration  of  the  establishment  of  the  seat  of 
justice  on  said  square,  and  in  consideration  of  the  erection 
of  the  public  buildings  thereon,  they  bound  themselves  to- 
convey  to  the  person  authorized  to  receive  it,  by  title  in  fee 
simple,  a  sufficient  quantity  of  land  lying  north-easterly  of 
said  square  to  make  one  hundred  lots,  and  to  pay  to  the 
treasurer  of  said  county  six  hundred  dollars  in  cash  or  mate- 
rial ;  a  copy  of  which  bond  is  made  a  part  of  the  reply. 

11.  And  that  in  pursuance  of  said  proposition  and  bond,, 
and  in  order  to  meet  the  requirements  of  the  statute  afore-* 
said,  touching  the  fixing  of  county-seats  in  new  counties,  the 
said  Jones  and  Evans,  and  their  wives,  executed  on  the  9th 
day  of  January,  1 8 19,  the  said  deed  to  Daniel  Miller,  agent 
of  said  county,  as  is  alleged  in  the  answer,  and  for  no  other 
consideration  whatever. 

12.  That  afterward,  on  the  19th  day  of  October,  1830, 
in  pursuance  of  an  act  entitled  ^'  an  act  for  recording  town 
plats,  approved  January  21st,  1818,  two  of  the  pro- 
prietors of  said  town  of  Evansville,  to  wit,  James  W.  Jones 
and  Robert  M.  Evans,  made  and  executed  and  acknowledged 
according  to  law  a  corrected  plat  of  the  said  town  of  Evans- 
ville and  endorsed  thereon  a  declaration  of  the  purpose  and. 
object  of  the  grant  made  to  the  county  of  four  blocks 
marked  and  known  as  the  public  square,  whereby  they  declare 
that  the  said  four  blocks  were  granted  or  intended  to  be 
granted  to  the  public  as  a  permanent  donation,  and  whereon 
to  erect  public  buildings  for  public  purposes,  but  never  in^ 


MAY  TERM,  1874.  273 


Scantlin  et  al.  z/.  Garvin  et  oL 


any  event  to  be  converted  to  private  uses.    A  copy  of  this 
corrected  plat  is  made  a  part  of  the  reply. 

13.  It  is  admitted  that  the  Board  of  Commissiooers  of 
Vanderburgh  County,  in  the  year  1852,  made  the  order  direct- 
ing the  county  agent  to  sell  that  part  of  said  public  square 
which  includes  the  premises  mentioned  and  described  in  the 
complaint,  and  that  the  same  was  sold  and  conveyed  by  the 
county  agent  to  James  Roquet,  as  is  alleged  in  defendants' 
answer. 

14.  It  is  also  admitted  that  Roquet  conveyed  the  prem* 
ises  in  controversy  to  Garvin,  and  that  the  same  have  beea 
held  and  claimed  by  him  as  is  alleged  in  the  answer. 

15.  It  is  also  admitted  that  the  plaintiffs  claim  as  the 
heirs  at  law  of  said  Jones  and  Evans,  and  not  otherwise ;  and 
the  plaintifis  say  that  said  conveyance  by  said  Jones  and 
Evans  to  the  said  Daniel  Miller  was  upon  a  condition  sub- 
sequent, and  that  by  reason  of  the  sale  of  the  property  men- 
tioned by  the  county  of  Vanderburgh  to  the  said  James 
Roquet,  said  condition  was  broken  and  said  real  estate 
reverted  to  the  plaintiffs ;  'wherefore  judgment  is  demanded 
in  accordance  with  the  prayer  of  the  complaint 

As  the  deed  from  Jones  and  Evans  to  the  county  agent  is 
the  most  important  instrument  in  the  chain  of  title,  so  far  as- 
the  question  to  be  decided  is  concerned,  we  copy  it  except 
immaterial  parts: 

"  This  indenture,  made  the  9th  day  of  January,  in  the 
year  of  our  lord  one  thousand  eight  hundred  and  nineteen, 
between  James  W.  Jones  and  Elizabeth,  his  wife,  Robert  M. 
Evans  and  Jane,  his  wife,  of  Gibson  county,  and  State  of 
Indiana,  of  the  one  part,  and  Daniel  Miller,  agent  for  Van- 
derburgh county,  or  his  successors  in  office,  of  the  other 
part,  witnesseth ;  that  the  said  James  and  Elizabeth,  Robert 
and  Jane,  for  and  in  consideration  of  the  sum  of  five  hun- 
dred dollars  good  and  lawful  money  of  the  United  States, 
to  the  said  James  W.  Jones  and  Elizabeth,  his  wife,  Robert 
M.  Evans  and  Jane,  his  wife,  in  hand  paid  by  the  said  Daniel 
Vol.  XLVI.— 18 
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Miller,  as  agent  aforesaid,  at  or  before  the  sealing  and  deliv- 
ering hereof,  the  receipt  whereof  they  and  each  of  them 
doth  hereby  acknowledge,  and  him,  the  said  agent,  and  his 
successors  in  office,  his  and  their  heirs  and  assigns  thereof, 
forever  exonerate  and  discharge,  hath  each  of  them  given, 
granted,  bargained  and  sold,  aliened,  released,  conveyed 
and  confirmed,  and  by  these  presents  do  each  give,  grant, 
bargain  and  sell,  alien,  release,  convey  and  confirm  unto  the 
said  agent  or  his  successors  in  office  forever,  to  and  for  the 
sole  use,  behoof,  and  benefit  of  the  said  county  of  Vander- 
burgh, the  several  lots  or  parcels  of  ground  following,  to  wit: 
Half  the  lot  or  sqware  of  ground  designated  in  the  town 
of  Evansville  as  the  public  square,  containing  about  two 
acres  and  twelve  poles,  exclusive  of  the  streets  which  pass 
through  the  said  square  and  the  alleys  which  surround  the 
same,  the  part  hereby  conveyed  being  the  upper  or  south- 
eastern half  of  said  square,  and  also  the  following  lots  in 
what  is  called  the  donation  enlargement  of  Evansville, 
to  wit :"  (Here  the  numbers  are  given.)  '*  Together  with 
all  and  singular,  the  rights,  members,  and  appurtenances 
thereunto  belonging,  or  any  wise  appertaining,  and  all 
the  estate,  right,  title,  interest,  property,  possession,  claim, 
arid  demand  whatsoever,  either  in  law  or  in  equity,  or  other- 
wise howsoever,  in  the  said  James  W.  Jones  and  Elizabeth 
Jones,  his  wife,  Robert  M.  Evans  and  Jane,  his  wife,  of,  in,  or  to 
the  said  several  lots  or  parcels  of  ground  and  every  part  and 
parcel  thereof,  with  the  appurtenances. 

''  To  have  and  to  hold  the  said  several  lots  and  parcels  of 
rground  above  described,  bargained,  and  sold,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,  to  the  said  agent 
and  his  successors  in  office,  to  his  own  proper  use  and  behoof 
forever,  and  the  said  James  W.  Jones  and  Elizabeth,  his  wife, 
Robert  M.  Evans  and  Jane,  his  wife,  for  themselves  and  their 
heirs,  executors,  and  administrators,  the  said  several  lots  of 
ground  above  described,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  to  the  said  agent  and  his  successors 
in  office,  his  and  their  heirs  and  assigns  forever,  against  the 
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legal  claim  or  claims  of  all  and  every  person  or  persons 
whatsoever,  the  said  James  W.  Jones  and  Elizabeth,  his  wife, 
Robert  M.  Evans  and  Jane,  his  wife,  shall  and  will  warrant 
and  forever  defend  by  these  presents. 

"  In  witness,"  etc. 

The  learned  counsel  for  the  appellants  contend,  in  their 
brief,  as  may  also  be  inferred  from  the  allegations  of  the 
reply,  that  by  the  various  steps  taken  in  platting  the  town 
site  of  Evansville,  and  in  the  donation  and  conveyance  of 
the  square  to  the  county,  the  county  became  the  owner  of 
the  square  in  fee  simple,  subject  to  a  condition  subsequent 
that  the  square  should  never  be  used  for  any  other  purpose 
than  a  site  for  the  public  buildings  of  the  county ;  that  the 
county,  by  selling  the  part  of  the  square  in  question,  and 
allowing  its  use  for  purposes  other  than  those  intended  by 
the  donors  or  grantors,  has  violated  this  condition  and 
authorized  the  appellants,  the  heirs  of  the  donors  or  grant- 
ors, to  recover  the  ground  in  this  action. 

In  support  of  the  position  that  there  was  a  conveyance  on 
condition  here,  counsel  refer  to  Scott  v.  Stipe ^  12  Ind.  74. 
The  deed  in  question  in  that  csise  is  not  set  out  in  the  opin- 
ion.    But  the  court  in  the  opinion  say : 

''  But  the  grant  in  this  case  was  not  only  in  trust ;  it  was 
also  upon  a  condition  subsequent  that  the  church  should, 
within  a  reasonable  time,  be  erected  upon  the  lot,  and  for- 
ever thereafter  be  used  as  a  house  of  worship,  pursuant  to 
the  intention  of  the  grantor." 

A  church  had  been  erected  on  the  lot  and  used  for  a  time, 
and  then  the  lot  and  church  sold  to  the  appellee,  and  was 
used  by  him  for  a  store*room  and  for  other  business  of  a 
secular  character.  In  the  case  under  consideration,  there  was 
no  condition  either  in  form  or  substance  in  the  plat,  the 
proposition  to  donate,  or  in  the  deed.  The  donors  or  grant- 
ors stipulated  for  the  location  of  the  county-seat  at  Evansville, 
and  that  the  public  buildings  should  be  erected  on  the  square. 
This  was  done ;  and  when  they  had  secured  this,  they  conveyed 
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ground  unconditionally  to  the  county  agent  by  the  deed 
which  we  have  copied.     Their  proposition  was : 

•'  Provided  you  shall  feel  disposed  to  fix  the  seat  of  justice 
for  the  county  of  Vanderburgh  in  the  town  of  Evansville, 
and  have  the  square,  which  has  been  designated  as  the  pub- 
lic square  on  the  plat  of  said  town,  located  as  the  public 
square  for  the  said  seat  of  justice,  on  which  the  public  build- 
ings shall  be  erected,  we  propose  to  give  as  a  donation,  to- 
and  for  the  use  of  said  county,  one  hundred  lots  including 
said  public  square,  that  is,  the  lots  included  in  said  square 
with  the  streets  and  alleys  appertaining  thereto,  according  to 
the  plan  of  said  town,  as  a  donation,  for  the  use  and  benefit 
of  said  county  of  Vanderburgh,  which  we  will  convey,  on 
the  terms  aforesaid,  to  such  person  as  may  be  authorized  to 
receive  a  cpnveyance  for  the  same,  for  the  purpose  afore- 
said." 

This  proposition  was  accepted  by  the  commissioners  to 
locate  the  county-seat,  to  whom  it  was  made,  on  the  nth 
day  of  March,  18 18.  The  deed  was  executed  on  the  9th 
day  of  January,  18 19. 

It  is  quite  clear  to  us  that  the  case  cited  is  not  an  author- 
ity on  which  the  question  under  consideration  can  be 
decided  for  the  appellants.  It  js  different  from  this,  in  that 
there  was  in  that  case  a  condition  in  the  deed,  while  here 
there  is  none. 

The  statement  at  the  foot  of  the  plat  that  the  ground 
was  "  reserved  for  a  public  square"  does  not  indicate  an 
intention  by  that  act  to  part  with  the  title  to  the  property, 
but  rather  the  opposite.  See,  on  this  subject,  Westfall  v» 
Hunt^  8  Ind.  174. 

The  proposition  to  the  commissioners  to  locate  the  county- 
seat,  and  their  acceptance  thereof,  formed  a  contract  in 
accordance  with  the  terms  of  the  proposition.  This  con- 
tract was  fulfilled,  or  its  performance  secured  to  the  grantors 
or  donors,  before  the  date  of  the  deed,  so  that  when  they 
made  it  they  inserted  no  reservation  or  condition,  but  made 
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their  conveyance  absolute  and  unconditional.  The  contract 
was  thus  completely  fulfilled  and  merged  in  the  deed. 

We  are  unable  to  see  any  ground  on  which  the  title  of 
the  county  to  the  ground  in  question  can  be  regarded  as 
upon  a  condition.  See,  on  this  subject,  Hunt  v.  Beeson,  i8 
Ind.  380 ;  Thatitpson  v.  Thompson^  9  Ind.  323 ;  Packard  v. 
Ames,  16  Gray,  327,*  Rawsan  v.  Inhabitants,  etc.,  of  Uxbridge, 
7  Allen,  125  ;  Ayer  v.  Emery,  14  Allen,  (^j  ;  Heaston  v.  The 
Board  of  Commissioners  of  Randolph  County,  20  Ind.  402. 

We  cannot  discover  any  bearing  which  the  corrected  plat 
of  Evansville  can  have  on  the  question.  This  correction 
in  the  plat  of  the  city  was  made  more  than  ten  years  after 
the  deed  was  made  under  which  the  county  held  the  land 
in  question. 

The  judgment  is  affirmed,  with  costs. 


The  LoxnsviLLEy  New  Albany,  and  Chicago  Railroad  Co. 

V.  Cauble. 

:Kailroad. — Animal  KUUd. — Reamer, — Service  of  Process, — A  railroad 
company  is  liable  to  an  action,  under  the  statute,  for  killing  stock  while 
the  road  is  being  run,  operated,  and  controlled  by  a  receiver  appointed  by 
the  circuit  court  of  the  United  States ;  and  service  of  process  in  sucH  case 
upon  a  conductor  of  a  train  passing  through  the  county  where  the  animal 
was  killed  is  sufficient,  though  the  conductor  be  employed  and  controlled  by 
:tach  receiver. 

From  the  Washington  Circuit  Court 

W.  y.  Hammond^  y.  M,  yudah,  and  G.  H.  Chapman,  for 
appellant. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  a  cow  alleged  to  have 
been  killed  by  the  locomotive  and  cars  of  the  appellant. 

The  only  question  presented  for  our  decision  is,  whether 
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the  court  below  possessed  jurisdiction  of  the  subject-matter 
of  the  action  and  of  the  appellant. 

It  appears  of  record,  that  George  H.  Chapman,  receiver 
of  the  Louisville,  New  Albany,  and  Chicago  Railroad  Com- 
pany, appointed  by  the  Circuit  Court  of  the  United  States 
for  the  district  of  Indiana,  entered  a  special  appearance  in 
the  justice's  court,  from  which  this  cau^  was  appealed  to  the 
court  below,  and  filed  a  sworn  answer,  going  to  the  jurisdic- 
tion of  the  justice's  court,  and  alleging  that  said  railroad 
company  is,  and  was,  at  and  before  the  time  of  the  killing 
of  the  stock  complained  of,  within  the  exclusive  jurisdiction^ 
custody,  and  control  of  the  said  United  States  Circuit  Court, 
and  that  by  an  order  of  said  court,  at  the  November  term 
thereof,  A.  D.  1870,  before  the  killing  of  the  stock  complained 
of,  all  of  the  rights,  property,  etc.,  of  said  railroad  company 
were  placed  in  his  hands  as  receiver  of  said  court,  duly 
appointed,  etc.,  and  setting  forth  a  duly  certified  copy  of 
the  decretal  order  of  said  court ;  that  he  also  filed  along 
with  said  answer  an  ailidavit  showing  that  the  only  process- 
had  in  said  cause  was  served  upon  a  conductor  who  was,  at 
the  time  of  such  service,  in  the  employ  of  himself,  as  the 
receiver  of  the  said-  railroad,  and  not  in  the  employ  of  the 
said  railroad  company. 

It  further  appears  that  while  this  cause  was  pending  in  the 
court  below,  the  said  George  H.  Chapman,  as  such  receiver 
as  aforesaid,  entered  a  special  appearance  and  moved  to 
dismiss  the  action  upon  the  grounds  and  for  the  reasons 
assigned  in  the  justice's  court,  namely :  The  Circuit  Court 
of  the  United  States  having  the  exclusive  jurisdiction, 
custody,  and  control  of  the  line  of  road,  locomotives,  cars,, 
rights,  credits,  property,  and  franchises  of  the  said  railroad 
company,  and  the  same  being  in  the  hands  of  the  receiver 
of  the  said  court,  and  the  service  of  process  in  said  cause 
being  made  upon  a  conductor  who  was  the  agent  and 
employee  of  the  said  receiver,  and  not  of  the  defendant 
sought  to  be  charged  with  liability  in  said  suit. 

The  motion  was  overruled,  and  this  ruling  is  assigned  for 
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error,  and  presents  for  decision  two  questions.  The  Qrst  is, 
whether  the  appellant  is  liable  to  an  action,  under  the  stat- 
ute, for  killing  stock  while  it  was  being  run,  operated,  and 
controlled  by  a  receiver  appointed  by  the  Circuit  Court  of 
the  United  States  for  the  district  of  Indiana.  The  second 
is,  whether  the  service  of  process  upon  a  conductor  of  a 
train  passing  into  or  through  the  county  where  the  animal 
was  killed,  which  conductor  was  employed  by  and  under  the 
control  of  such  receiver,  was  proper  and  sufficient. 

By  the  first  section  of  the  act  of  March  4th,  1863,  3  Ind 
Stat.  413,  it  is  provided,  "that  lessees,  assignees,  receivers, 
and  other  persons,  running  or  controlling  any  railroad,  in  the 
corporate  name  of  such  company,  shall  be  liable,  jointly  or 
severally  with  such  company,  for  stock  killed  or  injured  by 
the  locomotive,  cars,  or  other  carriages  of  such  company,  to 
the  extent  and  according  to  the  provisions  of  this  act." 

By  the  above  quoted  section,  lessees,  assignees,  receivers, 
or  other  persons  running  or  controlling  aijy  railroad  com- 
pany in  the  corporate  name  of  such  company  are  made  lia- 
ble either  jointly  with  the  railroad  company  or  severally, 
that  is,  without  the  company  being  joined  with  them,  for 
stock  killed  or  injured  by  the  locomotives,  cars,  or  other 
carriages  of  such  company,  to  the  extent  and  according  to 
the  provisions  of  such  act. 

By  the  second  section  of  such  act,  it  is  provided  in  express 
terms  that  such  action  may  be  brought  against  the  railroad, 
whether  the  same  was  being  run  by  the  company,  or  by  a 
lessee,  assignee,  receiver,  or  other  person  in  the  name  of 
the  company. 

The  question  discussed  by  counsel  for  appellant  there- 
fore resolves  itself  into  the  question  of  whether  the  legisla- 
ture of  this  State  possessed  the  constitutional  power  to  pass 
the  above  recited  act.  The  corporate  existence,  powers,  and 
franchises  of  the  appellant  were  conferred  by  the  legislature 
of  this  State.  We  have  carefully  examined  the  decree  of 
the  United  States  Circuit  Court  for  the  District  of  Indiana, 
appointing  Mr.  Chapman  receiver,  and  find  nothing  therein 
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which  attempts  to  take  away  the  corporate  existence,  powers, 
or  franchises  of  the  appellant,  and  it  is  therefore  unneces- 
sary for  us  to  express  any  opinion  as  to  the  power  of  the 
federal  judiciary  to  decree  a  forfeiture  of  the  corporate 
existence  and  franchises  of  a  corporation  created  by  a  sov- 
ereign State.  The  whole  decree  proceeds  upon  the  theory 
that  the  appellant  is  a  corporation  created  and  existing  under 
the  laws  of  this  State.  The  whole  effect  of  the  decree  is, 
to  take  the  custody,  control,  and  management  of  such  cor- 
poration out  of  the  hands  of  the  persons  who  were  control- 
ling and  managing  the  same  and  to  place  the  same  into  the 
custody  and  under  the  control  and  management  of  the' 
receiver  for  a  specified  time  and  for  a  special  purpose.  The 
corporate  existence  of  the  appellant  was  left  intact  The 
corporate  powers  and  franchises  which  had  been  exercised 
by  the  officers  of  the  company  were  conferred  for  the  time 
being  upon  the  receiver.  The  power  and  authority  of  the 
receiver  to  manage  and  control  the  company  and  its  opera- 
tions depended  upon  its  corporate  existence.  If  that  had 
been  taken  away,  the  power  and  authority  of  the  receiver 
would  have  ceased  and  terminated,  for  no  court,  federal  or 
state,  can  confer  corporate  powers  and  franchises  upon  an 
individual.  Such  powers  can  be  created  and  conferred  by 
the  legislative  department  alone. 

It  has  been  so  repeatedly  held  by  this  court  that  the  leg- 
islature possessed  full  and  ample  power  to  pass  the  original 
and  amendatory  acts,  that  the  question  cannot  be  regarded 
as  open  to  discussion.  The  Madison  and  Indianapolis  Rail- 
road Co.  V.  Whiteneck,  8  Ind.  217;  Madison  and  Indian- 
apolis  Railroad  Co,  v.  Herod^  10  Ind.  2 ;  The  Indianapolis  and 
Cincinnati  Railroad  Co,  v.  Townsend^  10  Ind.  38 ;  The  New 
Albany,  etc.,  Railroad  Co,  v.  Tilton,  12  Ind.  3;  The  New 
Albany,  etc..  Railroad  Co,  v.  Maiden,  12  Ind.  10;  The  New 
Albany,  etc,  Railroad  Co.  v.  Pace,  13  Ind.  411  ;  Wright  v. 
Gossett,  15  Ind.  119;  The  Tcrre  Haute,  etc..  Railroad  Co.  v. 
Smith,  16  Ind.  102;  The  Toledo,  etc.,  Railroad  Co.  v.  Brown, 
ly  Ind.  353 ;  The  Ohio  and  Mississippi  Railroad  Co.  v.  Fitch. 
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20  Ind.  499 ;  McKinney  v.  The  Ohio  and  Mississippi  Railroad 
Co.,  22  Ind:  99 ;  The  Indianapolis  and  Cincinnati  Railroad 
Co,  V.  McKinney,  24  Ind.  283  ;  The  Indianapolis^  etc..  Rail- 
road Co.  V.  Petty,  25  Ind.  413 ;  The  Indianapolis,  etc.  Rail- 
road Co,  V.  Irish,  26  Ind.  268  ;  The  Indianapolis,  etc.,  Railroad 
Co.  V.  Parker,  29  Ind.  471  ;  The  yeffcrsonville,  etc..  Railroad 
Co.  V.  Chenoweth,  30  Ind.  366;  The  yeffcrsonville,  etc..  Rail- 
road Co.  V.  Parkhurst,  34  Ind.  501  ;  The  Indianapolis,  etc.. 
Railroad  Co.  v.  Warner,  35  Ind.  515  ;  The  Ltdianapolis,  etc.. 
Railroad  Co.  v.  Johnson,  36  Ind.  267 ;  The  yeffcrsonville, 
etc..  Railroad  Co.  v.  Ross,  37  Ind.  545 ;  Tlte  ycffersonvUle, 
•etc..  Railroad  Co.  v.  Sullivan,  38  Ind.  262 ;  The  Cincinnati,  etc. 
Railroad  Co.  v.  Townsend^  39  Ind.  38;  The  yeffcrsonville, 
etc..  Railroad  Co.  v.  Underhdl, /\p  Ind.  229;  The  Oluo  and 
Mississippi  Railway  Co.  v.  Cole,^i  Ind.  331 ;  The  Cleveland, 
etc..  Railroad  Co.  v.  Swift,  42  Ind.  119;  The  Indianapolis 
•and  St.  Louis  Railroad  Co.  v.  Christy,  43  Ind.  143. 

The  foregoing  constitute  a  few  of  the  many  cases  in  this 
•court  in  which  the  validity  of  the  acts  under  examination 
has  either  been  expressly  declared  or  recognized  and  acted 
upon  as  valid  and  constitutional. 

But  the  question  remains  to  be  considered  whether  the 
summons  was  properly  served.  It  was  served  upon  a  con- 
ductor on  a  train  which  passed  into  and  through  the  county 
where  the  cow  was  killed.  The  second  section  of  the  act 
of  March  4th,  1863,  provides,  that  "the  owner  thereof  may 
go  before  some  justice  of  the  peace  of  the  county  in  which 
such  killing  or  injuring  occurred,  and  file  his  complaint  in 
writing,  and  such  justice  shall  fix  a  day  to  hear  said  com- 
plaint, and  shall  cause  at  least  ten  days'  notice  to  be  served 
on  the  railroad  company,  by  the  service  of  a  summons  by 
copy  on  any  conductor  of  any  train  passing  into  or  through 
said  county." 

The  service  of  process  in  this  case  was  in  strict  conform- 
ity to  the  statute.  The  action  is  against  the  railroad  com- 
pany, and  not  the  receiver.  If  the  action  were  against  a 
lessee,  assignee,  receiver,  or  other  person  named  in  the  first 
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section  of  the  act,  a  very  different  and  grave  question  would 
be  presented  for  our  decision. 

The  court  below,  in  our  opinion,  committed  no  error  ia 
overruling  the  motion  to  dismiss  the  action. 

The  judgment  is  affirmed,  with  costs. 


Kbllenberger  v.  Perrin  et  al. 

Fractxce. — Default, — It  is  error  to  enter  a  default  and  render  judgment  against 

a  defendant  who  has  demurred  to  the  complaint,  while  his  demurrer  remains 

undisposed  of. 
Record. — Nunc  pro  tune  Entry, — ^Where  by  a  nunc  pro  tunc  entry  in  the  court 

below,  certified  to  the  Supreme  Court  on  a  certiorari^  it  b  shown  that  an  error 

appearing  in  the  record  originally  sent  up  was  not  in  fact  committed,  the 

record  stands  as  though  such  error  had  never  appeared. 
Motion. — Affidavits, — Affidavits  filed  in  opposition  to  a  motion  to  correct  the 

record  of  an  inferior  court  are  not  properly  a  part  of  the  record  on  appeal^ 

unless  made  so  by  a  bill  of  exceptions. 

From  the  Warren  Common  Pleas. 

W.  C.  Wi/son  and  X  If.  Adams,  for  appellant. 
R.  C.  Gregory,  y.  R.  Coffroth,  and  R.  P.  Davidson,  for 
appellees. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant  and  William  Royal,  on  a  promissory  note. 
The  action  was  commenced  in  the  Tippecanoe  Commoa 
Pleas.  At  the  first  term  of  the  court,  the  defendants  appeared 
and  filed  a  demurrer  to  the  complaint.  The  appellees  then 
amended  their  complaint,  whereupon  the  defendants  re-filed 
their  demurrer  thereto.  A  change  of  venue  was  then  taken 
to  the  Warren  Common  Fleas,  and,  without  closing  the  issues, 
the  cause  was  transferred.  At  the  two  succeeding  terms  of 
the  Warren  Common  Pleas,  the  cause  was  continued  by  the 
agreement  of  the  parties.  At  the  February  term,  1873,  and 
on  the  second  day  thereof,  the  cause  being  set  for  the  third 
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day,  the  appellant  was  called  and  defaulted,  and  judgment 
rendered  against  him  for  failing  to  appear  and  plead.  And 
a  rule  was  entered  against  Royal  to  answer  the  complaint 
by  two  o'clock  of  that  day,  and  for  failure  to  comply  with 
such  rule,  judgment*  was  rendered  against  him.  Kellen- 
berger  alone  appeals.  Royal  was  notified  of  such  appeal, 
but  he  has  not  appeared  and  declined  to  join  in  the 
appeal. 

At  the  time  the  appellant  was  defaulted,  the  appearance 
which  had  been  entered  for  him  had  not  been  withdrawn, 
and  his  demurrer  to  the  complaint  was  standing  undisposed 
of.  No  rule  to  plead  could  be  entered  against  him,  while  an 
issue  of  law  was  pending,  undisposed  of.  The  appellant  was 
not  in  default  at  the  time  he  was  called  and  defaulted.  He  had 
appeared  and  demurred  to  the  complaint.  The  demurrer 
was  undecided.  His  appearance  had  not  been  withdrawn. 
The  judgment  by  default  was  irregular  and  erroneous.  Elli- 
son  V.  Nickols^  i  Ind.  477;  Carver  v.  Williams^  10  Ind.  267; 
Sloan  V.  Wittbank,  12  Ind.  444;  Woodward  v.  Wous,  18  Ind. 
296;  Norris  v.  Dodges  Adfrir,  23  Ind.  180;  Wright  v.  Howell, 
24  Iowa,  150;  Rollins  v.  Coggshall^  29  Iowa,  510. 

But  by  the  return  to  a  certiorari  awarded  by  this  court,  it 
appears  that  the  record  in  this  cause  was,  upon  motion  and 
notice  at  the  February  term,  1874,  amended  so  as  to  show 
that  the  appearance  which  was  entered  in  the  Tippecanoe 
Common  Pleas  was  for  William  Royal,  and  that  the  demur- 
rer was  filed  by  and  for  said  Royal  alone.  The  record  as 
amended,  then,  shows  that  the  appellant  failed  to  appear 
and  plead.  The  default  was  therefore  correctly  entered,  and 
no  attempt  has  been  made  in  the  court  below  to  have  it  set 
aside. 

It  appears  from  the  amended  record,  that  the  appellant 
appeared  and  resisted  the  application  to  correct  the  record 
so  as  to  show  that  he  had  not  appeared  and  demurred  to 
the  complaint,  and  that  he  excepted  to  the  judgment  of  the 
court  ordering  the  nunc  pro  tunc  entry ;  and  that  thirty  days 
time  was  granted  him  in  which  to  prepare  and  file  a  bill  of 


m  awl 


:284  SUPREME  COURT  OF  INDIANA. 

Flanders  v.  O'Brien. 

•exceptions.  But  it  does  not  appear  that  any  bill  of  excep- 
tions was  filed.  The  clerk  has  copied  into  the  amended 
transcript  what  purport  to  be  numerous  affidavits,  which 
he  says  were  read  upon  the  hearing  of  such  motion,  but  this 
<Joes  not  make  them  a  part  of  the  record.  Kesler  v.  Myers, 
41  Ind.  543. 

The  nunc  pro  tunc  order,  therefore,  stands  without  any- 
thing in  the  record  to  impeach  it,  or  to  present  any  question 
for  our  decision  in  relation  thereto.  The  record  then  stands  as 
though  it  had  never  showed  an  appearance  for,  and  the  filing^ 
of  a  demurrer  by,  the  appellant.    Bush  v.  Bush,  ante,  p.  70. 

The  judgment  is  affirmed,  with  costs. 


Flanders  v.  O'Brien. 

liilStAXSL'^Morigt^, — yudgment  Creditor  of  Mortgagor. — ^A  mortgagee  can- 
not have  his  mortgage  reformed  and  corrected  on  the  ground  of  a  mistake  in 
describing  the  real  estate,  so  as  to  make  the  mortgage  cover  another  and  dif- 
ferent tract  of  land  than  that  described  therein,  as  against  a  judgment  creditor 
who  has  purchased  in  good  faith,  for  a  valuable  consideration,  judgments  ren- 
dered against  the  mortgagor  after  the  execution  of  the  mortgage. 

From  the  Hamilton  Common  Pleas. 

D.  Mass  and  F,  M.  Trissal,  for  appellant. 
W.  aBrien,  R.  Graham,  J.  E,  McDonald,  y.  M.  Butler,  F. 
B.  McDonald,  and  G.  C  Butler,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  atid  others,  to  reform  a  mortgage  executed  by 
one  James  O'Brien  to  the  plaintiff,  and  to  foreclose  the  same. 
There  are  three  tracts  of  land  mentioned  in  the  mortgage, 
one  of  which  is  the  south-east  quarter  of  a  designated  sec- 
tion, and  it  is  alleged  that  the  south-west  quarter  of  the  sec- 
tion was  intended.  The  appellant  was  made  a  defendant, 
because  he  was  the  owner,  by  assignment,  of  several  judg^ 
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ments  which  had  been  rendered  against  the  mortgagor  after 
the  execution  of  the  mortgage.  The  only  question  in  the 
case  is,  whether  the  mistake  can  be  corrected  as  against  the 
appellant,  as  the  holder  of  such  judgment  incumbrances,  he 
having  purchased  the  same  for  a  valuable  consideration,  and 
taken  an  assignment  of  them  without  any  notice  of  the  fnis- 
take  in  the  mortgage,  or  that  it  was  intended  to  include  the 
omitted  land. 

Upon  a  former  consideration  of  the  case,  we  concluded 
that  the  mistake  could  be  corrected  as  against  him.  We 
so  held  on  the  authority  of  White  v.  Wilson^  6  Blackf.  448, 
and  Sample  v.  Rawe,  24  Ind.  208.  On  application  of  appel- 
lant, and  upon  further  consideration,  we  granted  a  rehearing. 
The  case  is  now  again  before  us  for  a  final  decision. 

As  between  a  mortgagee  and  a  judgment  plaintiff)  it  seems 
settled  by  the  cases  to  which  we  have  referred,  that  a  mis- 
take in  the  description  of  the  land  intended  to  be  mortgaged 
may  be  corrected  at  the  instance  of  the  mortgagee,  his 
mortgage  being  older  than  the  judgment.  It  was  said  in 
the  first  named  case,  "  that,  in  all  cases  of  mistake  in  written 
instruments,  courts  of  equity  will  interfere  as  between  the 
original  parties,  or  those  claiming  under  them  in  privity, 
such  as  personal  representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  or  judgment  creditors,  or  pur- 
chasers from  them  with  notice  of  the  facts." 

The  equity  in  favor  of  the  mortgagee  in  such  cases  may^ 
be  stronger  than  that  in  favor  of  the  judgment  plaintiff*.  The 
judgment  plaintiff"  has  not,  probably,  parted  with  his  money 
on  the  faith  of  the  apparent  facts.  But  where  the  judgment 
has  been  sold  and  assigned  to  one  ignorant  of  the  mistake 
in  the  mortgage,  and  who  hgis  expended  his  money  upon 
the  faith  of  the  rights  of  the  parties,  as  they  appear  in  the 
respective  securities,  it  is  difficult  to  see  any  superior  equity 
in  the  mortgagee.  Such  purchaser  of  the  judgment  has 
acted  upon  the  apparent  facts  of  the  case,  as  the  parties  have 
allowed  them  to  exist.  It  is  their  fault  if  the  papers  do  not 
speak  the  truth,  and  it  may  t^e  unjust  that  their  mistaken 
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should  be  cured  to  his  injury,  who  has  been  misled  by  their 
failure  to  attend  carefully  to  their  own  business. 

Upon  the  best  consideration  which  we  have  been  able  to  give 
the  question,  we  have  come  to  the  conclusion  that  the  mortga- 
gee in  such  case,  where  the  judgment  has  been  assigned  to,  and 
is  held  by,  one  who  purchased  it  in  goqd  faith,  without 
notice,  and  for  a  valuable  consideration,  has  no  superior 
equity,  and  no  right  to  have  the  mortgage  reformed,  and 
the  mistake  corrected.  The  doctrine  of  the  cases  cited  is 
not  so  clearly  equitable  as  to  warrant  its  extension  or  appli- 
cation to  cases  not  coming  clearly  within  the  rule. 

The  judgment,  as  to  the  appellant,  is  reversed,  with  costs, 
and  the  cause  remanded,  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Petition  for  a  rehearing  oTenaletL 


Bartholomew  v.  Preston. 

TsiACTLCK,'^AtstgHimni  of  Errar^-^Superior  Court.^^hxL  appeal  from  a  S] 
term  to  the  general  term  of  a  superior  court,  so  far  as  the  assignment  of  error 
is  concerned,  is  governed  by  the  same  rules  that  govern  in  appeals  from  the 
circuit  courts  to  the  Supreme  Court. 

Samb. — New  Trial. — ^To  repeat  the  reasons  contained  in  a  motion  for  a  new 
trial  as  assignments  of  error,  without  assigning  the  overruling  of  the  motion 
for  a  new  trial  as  error,  presents  no  question  for  review. 

From  the  Marion  Superior  Court. 

P.  W.  Bartholomew^  for  appellant. 

y.  B.  yulian,  D.  M.  Bradbury,  and  y,  R  yulian,  for 
appellee. 

Downey,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellant,  on  a  promissory  note,  which  was  made,  was  paya- 
ble, and  was  indorsed  in  the  State  of  New  York. 

Issues  were  formed  in  the  special  term ;  there  was  a  trial 
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by  the  court,  a  finding  for  the  plaintiff,  a  motion  by  the 
defendant  for  a  new  trial  overruled,  and  final  judgment  for 
the  plaintiff.  On  appeal  by  the  defendant  to  the  general 
term,  he  assigned  errors  as  follows :  ''  The  appellant  assigns 
the  following  errors  as  causes  why  the  judgment  at  special 
term  should  be  reversed : 

**  I.  The  court  at  special  term  erred  in  admitting  the  entire 
deposition  of  J.  Bower  Preston  to  be  read  in  evidence  by 
the  appellee  on  the  trial  of  this  cause,  the  same  not  being 
admissible  under  the  issues  as  made  in  this  case.  2.  The 
court  at  special  term  erred  in  admitting  in  evidence  question 
number  eight  and  answer  thereto,  in  the  deposition  of  J. 
Bower  Preston,  the  same  not  being  admissible  under  the 
issues  formed  in  this  cause  and  improper  and  incompetent. 
3.  The  court  at  special  term  erred  in  admitting  in  evidence 
the  deposition  of  Charles  Anthony,  the  same  being  improper 
and  incompetent,  and  not  admissible  under  the  issues  as 
made  in  this  cause  below.  4.  The  court  at  special  term 
•erred  in  admitting  in  evidence  the  certificate  of  ex-Secretary 
of  State  of  Indiana  James  S.  Athon,  dated  March  1863,  to 
prove  a  present  law,  and  for  the  reason  the  same  is  not  prop- 
erly made  out  and  certified.  5.  The  court  at  special  term 
erred  in  finding  for  the  plaintiff  and  against  the  defend- 
ant. 6.  The  court  below  erred  in  rendering  judgment  for 
plaintiff  and  against  appellant,  the  same  being  contrary  to 
law.  7.  The  judgment  of  the  court  at  special  term  is  not 
sustained  by  sufficient  evidence  to  support  it.  8.  The 
court  at  special  term  erred  in  allowing  appellee  to  prove  by 
depositions  the  law  of  New  York  upon  commercial  paper 
and  the  common  law  of  New  York,  under  the  first  para- 
graph of  plaintiff's  complaint  9.  The  court  at  special 
term  erred  in  allowing  the  plaintiff  to  prove,  by  depositions 
of  plaintiff  and  Charles  Anthony,  the  law  merchant  of  New 
York,  under  the  allegations  of  the  first  and  second  para- 
graphs of  plaintiff's  complaint.  10.  The  court  at  special 
term  erred  in  refusing  to  suppress  the  depositions  of  plaintiff 
below  and  Charles  Anthony,  upon  appellant's  motion,     ii* 
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The  court  at  special  term  erred  in  i:efusing  the  appellant's 
motion  and  overruling  said  motion  of  defendant  to  strike 
out  the  eighth  question  and  answer  thereto  in  plaintiflf  Pres- 
ton's deposition  on'  the  trial  below.  I2.  The  court  at 
special  term  ^rred  in  refusing  and  overruling  defendant's 
motion  below  to  strike  out  the  following  part  of  plaintiiTs  sec- 
ond paragraph  of  complaint  from  the  word '  is '  in  line  fifteen, 
including  lines  sixteen,  seventeen,  eighteen,  nineteen,  twenty, 
twenty-one,  twenty-two,  twenty-three,  twenty-four,  twenty- 
five,  twenty-six,  twenty-seven,  twenty-eight,  twenty-nine, 
thirty,  and  thirty-one,  as  surplusage,  and  in  admitting  the 
same  as  evidence  in  said  cause  below." 

Upon  consideration  of  these  alleged  errors,  the  court  in 
general  term  aflSrmed  the  judgment  of  the  special  term. 
The  deTendant  then  appealed  to  this  court,  where  he  has 
assigned  as  error,  that  "the  court  below  in  general  term 
erred  in  affirming  the  judgment  of  the  court  below  in  special 
term." 

We  are  of  the  opinion  that  there  was  no  question  pre- 
sented to  the  superior  court  in  general  term  for  its  decision* 
An  appeal  from  a  special  to  the  general  term  of  that  court^ 
so  far  as  the  assignment  of  the  errors  is  concerned,  should 
be  governed  by  the  same  rules  which  govern  in  appeals  from 
the  circuit  courts  to  this  court.  Acts  1871,  p.  S3»  sees.  25 
and  26;  Wesley  v.  Milford,  41  Ind.  413;  Carney  v.  Street, 
41  Ind.  396.  There  is  no  other  law  to  govern  the  same,  and 
uniformity  of  practice  is  an  argument  in  its  favor.  To  repeat 
the  reasons  for  a  new  trial  as  assignments  of  error,  without 
alleging  as  error  the  overruling  of  the  motion  for  a  new  trial, 
has  never  been  regarded  in  this  court  as  a  proper  assign- 
ment of  errors.  A  reference  to  cases  on  this  subject  is 
unnecessary*  That  the  superior  court  in  general  term  con- 
sidered and  decided  the  questions  thus  assigned,  is  no  reason 
why  we  should  do  so.  The  attention  of  that  court  was 
probably  not  called  to  the  question.  The  objection  is  not 
made  here  by  counsel,  but  we  feel  bound,  in  favor  of  a  proper 
practice  in  such  cases,  to  apply  the  rule,  without  any  sug- 
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gestion  of  it  by  counsel.  In  Wesley  v.  MUford^  supra,  we 
said:  "The  appeal  to  this  court  being  allowed  from  the 
judgment  of  the  general  term  only,  we  think  it  must  follow 
that  whatever  errors  are  assigned  in  this  court  must  be 
predicated  upon  the  assignment  of  errors  in  the  general 
term,  and  the  action  of  that  court  in  general  term  thereon. 
It  is  proper  that  the  whole  record  shall  come  to  this  court 
on  appeal,  but  the  question  here  is,  whether  that  court,  ia 
general  term,  erred  or  not.  If  an  error  of  the  special  term 
has  not  been  assigned  in  the  general  term,  it  can  not  be  pre- 
sented to  this  court  for  the  first  time." 

In  the  case  under  consideration,  the  question  whether  or 
not  the  court  in  special  term  erred  in  refusing  to  grant  a  new 
trial  was  not  presented  to  the  general  term  by  the  assign- 
ment of  errors,  and  consequently  was  not  and  could  not 
have  been  decided  by  the  general  term.  The  judgment  of 
the  general  term  affirming  the  judgment  was  correct,  for  the 
reason  that  there  was  no  question  presented  to  that  court  by 
the  assignment  of  errors,  whatever  may  have  been  the  case 
as  to  the  decision  of  that  court  on  the  questions  attempted 
to  be  presented  by  the  assignment  of  errors.  The  action  of 
that  court  having  been  correct,  it  is  the  duty  of  this  court  to 
affirm  it,  whether  the  decision  was  placed  on  the  right  ground 
or  not. 

The  judgment  is  affirmed,  with  five  per  cent*  damages  and 
costs. 


The  State  v.  Trulock. 

CkmiNAL  Law. — AssauU, — Affidavit, — In  the  affidavit  in  a  prosecution  for  ani 
assault,  the  offence  is  sufficiently  described  if  it  be  stated  in  the  language  ot 
the  statute. 
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From  the  Dearborn  Circuit  Court 

y.  C.  Denny,  Attorney  General,  and  G.  R*  Brumblay^ 
Prosecuting  Attorney,  for  the  State. 

Pettit,  J. — ^The  only  question  in  this  case  is  the  sufficiency 
of  the  following  affidavit : 

*'  State  of  Indiana,  Dearborn  County,  ss. 

"  David  Thompson,  being  duly  sworn,  upon  his  oath  says, 
that  at  said  Dearborn  county,  in  the  State  of  Indiana,  on  or 
about  the  3d  day  of  November,  A.  D.  1873,  Vamal  D. 
Trulock  did  then  and  there  unlawfully  assault  one  David 
Thompson,  by  then  and  there  unlawfully  attempting  to  com- 
mit a  violent  injury  upon  him,  the  said  David  Thompson,  he, 
the  said  Varnal  D.  Trulock,  then  and  there  having  the 
present  ability  to  commit  said  injury  upon  the  said  David 
Thompson,  and  further  saith  not  his 

"David  X  Thompson, 
mark 

"Subscribed  and  sworn  to  before  me,  this  3d  day  of 
November,  A.  D.  1873. 

"Isaac  N.  Carbaugh,  Justice  of  the  Peace."  (Seal) 

The  court  below  on  the  motion  of  Trulock  quashed  the 
affidavit,  and  the  State  excepted,  and  has  brought  the  case 
here.  The  appellee  has  not  furnished  us  with  any  reason  or 
suggestion  why  the  affidavit  is  bad,  and  we  are  not  able  to 
see  any. 

We  think  it  fully  covers  the  description  of  the  offence  as 
given  in  the  statute,  which  is  thus  :  *'  An  assault  is  an  unlaw- 
ful attempt,  coupled  with  a  present  ability,  to  commit  a  vio- 
lent injury  on  the  person  of  another."  3  Ind.  Stat  258, 
sec.  I.  We  hold  the  affidavit  sufficient,  and  that  the  court 
below  erred  in  quashing  it 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 
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Detrick  V.  McGlone  et  al. 

Practice. — Supreme  Court. — Demurrer.-^-K  a  demurrer  to  a  pleading  is  not 
in  the  record,  no  question  can  be  decided  with  reference  to  the  overruling  of 
a  demurrer  to  the  pleading. 

Promissory  Note. — Answer, — IVanf  of  Consideration. — In  a  suit  upon  a 
promissory  note  given  for  a  patent  right,  where  a  want  of  consideration  is 
pleaded  in  answer,  the  facts  that  the  patented  machine  was  tested  and  found 
worthless,  and  that  the  defendant  offered  to  rescind  the  contract,  wiU  not  defeat 
a  recovery  upon  the  note. 

Instructions. — Inference  of  Law, — ^Where  instructions  are  signed  by  the  judge 
and  copied  in  the  transcript,  with  the  exceptions  properly  noted  by  counsel,  it 
will  be  inferred  that  they  were  iiled  with  the  clerk,  as  contemplated  by  the 
statute. 

Trial. — Separation  of  Witnesses, — A  judgment  will  not  be  reversed  on  account 
of  a  refusal  to  order  a  separation  of  witnesses. 

Practice. — Failure  to  Reply. — A  failure  to  file  a  reply  is  no  reason  for  the 
reversal  of  a  judgment ;  the  presumption  is  that  it  was  waived. 

From  the  Hamilton  Circuit  Court. 

T,  y,  Kane  and  A.  F,  Shirts,  for  appellant 

y.  W.  Evans  and  R,  R.  Stephenson^  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees.  The  complaint  is  in  two  paragraphs.  The 
first  is  on  a  promissory  note  executed  by  the  defendants  to 
the  plaintiff.    The  second  was  for  goods  sold  and  delivered. 

The  defendants  filed  an  answer  in  four  paragraphs,  ist 
The  general  denial.  2d.  No  consideration  for  the  note  sued 
on.  3d.  That  the  note  was  obtained  by  fraud  in  the  sale  of 
a  patent  right.     4th.  ^y  way  of  cross  complaint. 

The  plaintiff  demurred  to  the  answer,  as  the  clerk's  entry 
states,  but  it  does  not  appear  in  what  form  or  for  what 
cause,  as  the  demurrer  is  not  in  the  transcript. 

The  demurrer  was  overruled.  A  second  trial  by  jury 
resulted  in  a  verdict  for  the  defendants,  but  without  assessing 
any  damages  in  their  favor,  as  asked  in  the  cross  complaint. 
A  motion  was  made  by  the  plaintiff  for  a  new  trial,  which 
was  overruled,  and  final  judgement  rendered  against  him. 

The  errors  properly  assigned  are  the  overruling  of  the  plain- 
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Same. — A  person  having  duly  applied  for  a  ticket,  and  having  been  refused  with- 
out just  cause,  has  the  same  right  to  be  carried  upon  paying,  or  offering  to  pay^ 
the  ticket  rate  of  fare  as  if  he  had  previously  purchased  a  ticket. 

From  the  Pulaski  Common  Pleas. 
Z>.  Moss^  for  appellant. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  damages  for  the  alleged  wrongful 
ejection  of  the  plaintiff  from  the  railway  carriage  of  the 
defendant. 

The  action  was  brought  in  Miami  county,  but  a  change  of 
venue  was  taken  to  Pulaski. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiff  for  six  hundred  dollars.  Motion  for  a  new  trial  on 
the  ground  of  overruling  a  motion  to  suppress  certain  por- 
tions of  a  deposition,  and  that  the  finding  was  not  sustained 
by  the  evidence,  overruled,  and  exception.  No  point  is 
made  on  the  motion  to  suppress  the  depositions.  The  com- 
plaint alleged,  in  substance,  that  the  plaintiff,  being  desirous- 
of  going  from  Kokomo  to  Tipton,  went  to  the  defendant's 
ticket  office  at  the  former  place,  to  purchase  a  ticket  for 
that  purpose,  at  least  five  minutes  before  the  starting  of  the- 
train  on  which  the  plaintiff  desired  to  go  and  while  the  ticket 
agent  was  in  said  office,  and  applied  to  the  agent  for  a  ticket 
from  the  former  to  the  latter  of  those  places,  but  that  the- 
agent  refused  to  sell  him  such  ticket.  Thereupon  the  plaintiff 
entered  one  of  the  cars  for  the  purpose  of  being  transported 
as  above  stated,  and  when  the  train  had  got  about  three 
miles  from  Kokomo,  the  conductor  demanded  seventy  cents 
as  the  fare  from  Kokomo  to  Tipton,  the  ticket  price  being 
only  sixty  cents;  that  the  plaintiff  offered  to  pay  the  sixty 
cents,  but  this  the  conductor  refused  to  receive  and  demanded 
the  seventy  cents;  that  the  plaintiff  refusing  to  pay  the  sev- 
enty cents,  the  train  was  stopped,  and  the  plaintiff  was  put 
off  in  the  mud  and  rain  at  a  distance  from  any  house,  and  at  a 
place  not  used  as  a  stopping  place,  etc.  The  defendant 
answered  by  general  denial  and  two  special  paragraphs. 
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The  special  paragraphs  of  answer  alleged,  in  substance,  that 
the  train  of  cars  upon  which  the  plaintiff  entered  was  a 
freight  train,  and  run  for  the  purpose  of  transporting  freight 
and  not  passengers ;  but  as  a  special  accommodation  to  the 
public,  the  same  being  a  great  detriment  to  the  defendants, 
the  defendant  did  cany  passengers  thereon,  but  only  on  the 
express  condition  that  they  should  first  procure  tickets ;  that 
the  defendant  did  not  hold  herself  out  as  a  carrier  of  passen- 
gers on  that  train,  but  as  an  accommodation  to  the  public, 
she  carried  them  on  condition  of  their  having  first  procured 
tickets ;  that  the  plaintiff  not  having  procured  a  ticket,  and 
refusing  to  pay  the  seventy  cents,  the  regular  fare  when  a 
ticket  was  not  procured,  he  was  rightfully  expelled,  etc.  A 
demurrer  was  sustained  to  these  paragraphs  for  want  of  suf- 
ficient facts,  and  exception  taken.  This  ruling  is  assigned 
for  error. 

We  think  the  ruling  was  clearly  right.  Railroad  compa- 
nies may,  doubtless,  discriminate  between  the  amount  of 
fiire  where  a  ticket  is  purchased  and  where  it  is  paid  upon 
the  train.     The  yeffersonviUe  R.  R.  Co,  v.  Rogers^  38  Ind.  116. 

Perhaps  they  could  make  regulations  by  which  no  one 
could  be  carried  at  all  on  trains  carrying  passengers  without 
having  previously  procured  a  ticket.  But  if  they  could  make 
such  regulations,  still  they  would  have  no  right  to  discrimi- 
nate between  persons,  and  sell  tickets  to  some  and  refuse 
others,  without  some  just  cause.  A  person  having  duly 
applied  for  a  ticket  and  having  been  refused,  without  just 
cause,  would  have  the  same  right  to  be  carried  upon  paying, 
or  offering  to  pay,  the  ticket  rate  of  fare,  as  if  he  had  pre- 
viously purchased  a  ticket.  In  this  case,  it  is  alleged  that  the 
plaintiff  properly  applied  for  a  ticket,  and  that  the  agent 
refused  to  sell  him  one. 

There  is  nothing  in  the  answer  showing  any  valid  reason 
for  the  refusal.  Such  refusal  entitled  the  plaintiff  to  be  car- 
ried the  same  as  if  he  had  purchased  a  ticket,  upon  his  pay- 
ing, or  offering  to  pay,  the  ticket  rate  of  fare. 

The  evidence  tends  very  strongly  to  make  out  the  case. 
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We  can  by  no  means  say  that  the  finding  is  not  sustained  by 
the  evidence.  The  damages  assessed  look  pretty  large,  but 
that  they  were  excessive  was  not  made  a  ground  for  the  motion 
for  a  new  trial.  We  find  no  brief  on  file  for  the  appellee, 
and  as  the  damages  assessed  below  are  doubtless  amply  suf- 
ficient to  remunerate  the  plaintiff,  we  affirm  the  judgment 
below  without  damages  here. 

The  judgment  below  is  affirmedi  with  costs. 

Petition  for  a  rehearing  overruled. 


DeHaven  et  al.  v.  DeHaven  et  al. 

Pleading. — Demurrer, — It  is  not  error  to  sustain  a  demurrer  to  a  special  para- 
graph of  an  answer  when  it  puts  in  issue  nothing  not  also  in  issue  by  the  gen* 
eral  denial. 

Practice. — BUI  of  Exceptions, — An  exception  was  taken  to  a  ruling  of  the 
court,  and  time  was  given  "  till  next  term  *'  to  file  a  bill  of  exceptions,  bat 
it  was  not  filed  until  the  sixth  day  of  the  next  term. 

Held^  that  this  was  too  late..  " Till  next  term''  of  the  court  did  not  include  the 
lime  during  the  next  term,  or  any  part  of  it. 

From  the  Fayette  Common  Pleas. 

y.  S.  Reid  and  B.  F.  Clay  pool,  for  appellants. 
y.  C,  Mcintosh,  for  appellees. 

Downey,  J. — This  was  a  petition  for  the  partition  of  cer- 
tain real  estate  situated  in  Fayette  county,  filed  by  John  H. 
DeHaven,  Nancy  A.  DeHaven,  Chnstopher  DeHaven,  her 
husband,  Nancy  Wooters,  Isaac  Stockdale,  John  Stockdale, 
and  Elbert  Stockdale,  against  Isaac  DeHaven,  Jacob  De- 
Haven,  and  James  S.  DeHaven.  It  is  alleged  that  William 
DeHaven  died  in.  187 1,  intestate,  the  owner  in  fee  simple  of 
the  real  estate ;  that  he  died  without  leaving  any  issue,  or 
widow;  that  he  left,  as  his  heirs  at  law,  Isaac  DeHaven,  his 
father,  who,  by  law,  is  the  owner  of  one-half  of  said  real 
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estate,  and  brothers  and  sisters  as  follows  :  John  H.  DeHaven 
and  Nancy  A.  DeHaven,  only  representatives  of  Elizabeth 
DeHaven,  deceased,  a  sister  of  said  deceased,  complainants 
"herein,  and  Jacob  DeHaven  and  James  J.  DeHaven,  who 
-are  made  defendants  hereto ;  that  the  complainants,  Nancy 
Wooters,  Isaac  Stockdale,  John  Stockdale,  and  Elbert  Stock- 
-dale  are  children  and  representatives  of  Sarah  A.  Stockdale, 
who  was  a  sister  of  said  deceased,  and  died  before  his  decease. 
They  therefore  allege  that  said  John  H.  DeHaven,  Nancy 
A.  DeHaven,  James  J.  DeHaven,  and  Jacob  DeHaven  are 
each  the  owner  in  fee  simple  of  one-fifth  of  one-half  of  said 
<real  estate,  and  that  the  said  Nancy  Wooters,  Isaac  Stock- 
dale,  John  Stockdale,  and  Elbert  Stockdale  together  own  in 
common  one-fifth  of  one-half  thereof.  Prayer  that  partition 
be  made,  and  that  the  shares  of  John  H.  DeHaven  and 
Nancy  A.  DeHaven  be  set  off  to  them  in  severalty,  and  that 
the  shares  of  said  Nancy  Wooters,  Isaac  Stockdale,  John 
Stockdale,  and  Elbert  Stockdale  be  set  off  to  them  in  one 
body.  No  question  is  made  as  to  the  sufficiency  of  the 
petition. 

The  first  question  presented  is  as  to  the  sufficiency  of  the 
second  and  third  paragraphs  of  the  answers  of  the  defend- 
ants. The  second  paragraph  alleges  facts  which  controvert 
the  right  of  Nancy  A.  DeHaven  to  have  a  share  of  the  real 
estate.  It  clearly  puts  in  issue  nothing  not  in  issue  by  the 
.general  denial  which  was  filed,  and  for  this  reason  we  shall 
not  determine  the  question  whether  it  was  sufficient  or  not. 

The  question  as  to  the  sufficiency  of  the  third  paragraph 
of  the  answer  is  expressly  waived  by  counsel  for  the  appel- 
lants in  their  brief,  and  it  need  not  therefore  be  considered. 

Upon  a  trial  by  the  court,  there  was  a  finding  in  accord- 
ance with  the  facts  stated  in  the  petition,  a  motion  for  a  new 
trial,  made  by  the  defendant,  overruled,  and  judgment  ren- 
<Iered  for  partition.  Time  was  given  the  defendants  "  till 
fiext  term  "  to  file  their  bill  of  exceptions. 

On  the  second  day  of  the  next  term,  the  commissioners 
reported  the  partition,  to  which  exceptions  were  filed,  and 
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among  them  one  disputing  the  heirship  or  right  of  Nancjr 
A.  DeHaven.  This  exception  was  stricken  out  by  the 
court. 

The  plaintiff  replied  to  the  exceptions  by  a  general  denials 

The  court  confirmed  the  partition  as  made  by  the  com- 
missioners on  the  sixth  day  of  the  term,  and  the  defendants 
then  filed  their  bill  of  exceptions. 

The  remaining  question  is  as  to  the  sufficiency  of  the  evi- 
dence to  justify  the  finding  of  the  court,  its  insufficiency 
having  been  urged  as  a  reason  for  a  new  trial. 

But  here  we  are  met  by  an  objection,  which  arises  in  the 
record,  to  the  consideration  of  this  question.  The  record 
shows,  as  we  have  seen,  that  time  was  given  till  the  next 
term  in  which  to  file  the  bill  of  exceptions  containing  the 
evidence,  and  that  it  was  not  filed  until  the  sixth  day  of  the 
next  term.  "  Till  the  next  term  of  the  court"  did  not  include 
the  time  during  the  next  term,  nor  any  part  of  it  Newby 
V.  Rogers,  40  Ind.  9.  Hence,  the  bill  of  exceptions  was  not 
filed  within  the  time  given,  and  cannot  be  regarded  as  in  the 
record  for  any  purpose. 

An  exception  must  be  taken  at  the  time  the  decision  is 
made ;  but  time  may  be  given  to  reduce  the  exception  to 
writing,  but  not  beyond  the  term,  unless  by  special  leave  of 
the  court.  2  G.  &  H.  209,  sec.  343. 

The  judgment  is  aflSrmed,  with  costs. 


McConnell  v.  The  State. 

CONTEMPT.^C<w/>wr/rp/  C5w«tow/A--4^at«t—If  proceedings  against  a  party 
for  a  constructive  contempt  are  conunenced  by  affidavit,  all  the  facts  neces- 
saiy  to  constitute  the  contempt  should  be  stated  in  the  affidavit. 

Same.— Until  a  party  has  been  subpoenaed  to  attend  before  the  grand  jury,  or  a 
subpoena  has  been  issued  for  him,  it  is  not  a  contempt  of  court  for  a  peison  to 
induce  him  to  absent  himself  in  order  that  he  may  not  be  sabpoaiaed. 
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^^M&r-^SufficUncy  cf  Affidavit. — An  affidavit  charging  an  indicted  person  with 
a  contempt  of  court  by  informing  a  witness,  subpcenaed  to  testify  on  the  trial 
of  the  indictment,  that  it  was  non-prossed,  and  thus  procuring  the  witness 
not  to  attend,  without  showing  that  the  statement  was  untrue,  is  insufficient. 

From  the  Randolph  Circuit  Court. 

y.  E.  Neff,  y.  S.  Engle,  y.  y.  Cheney,  and  W.  A.  Thomp- 
son, for  appellant 

y.  C.  Denny,  Attorney  General,  for  the  State. 

WoRDEN,  C.  J. — ^The  proper  prosecuting  attorney  filed  an 
affidavit  and  an  information  against  the  appellant  for  a  con- 
tempt of  court.  'Such  proceedings  were  had  thereon  as  that 
the  appellant  was  fined  for  the  supposed  contempt  in  the 
sum  of  twenty-five  dollars.  From  the  judgment  below,  he 
appeals  to  this  court. 

The  affidavit,  which  was  made  by  one  William  Chapman^ 
alleges,  in  substance,  that  on  the  30th  of  April,  1874,  there 
were  four  indictments  pending  in  the  Randolph  Circuit  Court 
against  the  appellant,  for  selling  intoxicating  liquors  without 
license,  upon  which  the  name  of  the  affiant  was  placed  as 
prosecuting  witness ;  that  warrants  had  been  issued  on  said 
indictments  for  the  arrest  of  the  appellant,  and  that  subpoenas 
had  been  issued  and  served  on  the  affiant  requiring  him  to 
appear  and  testify  as  a  witness  in  said  causes  at  the  then 
pending  term  of  the  court.  The  subpoenas  were  served  about 
a  week  or  ten  days  before  the  court. 

That  on  Monday,  of  the  second  week  of  the  term,  the 
appellant  told  the  affiant  that  all  the  cases  against  the  appel- 
lant (including  those  above  mentioned),  in  which  the  affiant 
was  the  prosecuting  witness,  had  been  non-prossed  by  the 
prosecuting  attorney,  and  that  said  witness  would  not  be 
needed  or  required  to  testify  further  in  them  ;  and  that  if  the 
affiant  would  go  away  and  absent  himself  from  the  court,  he 
could  not  be  got  as  a  witness  before  the  grand  jury,  and  said 
non-prossed  cases  got  up  against  him  again.  The  appellant 
desired  the  affiant  to  stay  away  until  the  affair  was  over,  the 
grand  jury  being  then  in  session.  The  appellant  then  and 
there  **  unlawfully,"  "  wickedly,"  and  '*  corruptly,"  gave  to  the 
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afGant  the  sum  of  fifteen  dollars,  as  the  inducement  to  the 
affiant  to  absent  himself  as  aforesaid,  the  affiant  believing 
said  indictments  were  non-prossed^  and  that  he  would  no 
longer  be  required  as  a  witness  in  said  cases,  and  in  consid- 
eration of  said  fifteen  dollars  so  paid,  he  did  absent  himself 
from  said  court  on  said  second  Monday  thereof,  and  con- 
tinued absent  ten  days. 

Exception  was  taken  to  the  sufficiency  of  this  affidavit. 

The  supposed  contempt  v/as  constructive,  and  not  direct ; 
that  is,  it  was  committed  in  the  absence,  and  not  in  the  pres- 
ence of  the  court.  In  Whittem  v.  The  State^  36  Ind.  196, 
213,  it  was  held,  that  "the  proceeding  against  a  party  for 
a  constructive  contempt  must  be  commenced  by  either  a 
rule  to  show  cause,  or  by  an  attachment,  and  such  rule 
should  not  be  made  or  attachment  issued,  ufiless  upon  affi- 
davit specifically  making  the  charge." 

The  theory  that  in  such  case  an  affidavit  should  be  filed 
implies  that  all  the  facts  necessary  to  constitute  the  contempt 
should  be  stated  in  the  affidavit. 

Thus  tested,  the  affidavit  is  defective  and  insufficient.  The 
witness  does  not  appear  to  have  been  subpoenaed  to  attend 
before  the  grand  jury,  and  until  he  was  subpoenaed,  or  until 
there  was  a  subpoena  issued  for  him,  it  was  clearly  no  con- 
tempt for  the  appellant  to  induce  him  to  absent  himself  in 
order  that  he  might  not  be  subpoenaed.  Until  there  was  a 
subpoena  issued  for  the  witness,  there  was  no  process  of  the 
court  to  be  evaded.  There  can  be  no  contempt  in  evading, 
or  inducing  another  to  evade,  process  that  has  not  issued. 
We  need  not  determine  what  would  have  been  the  result  if 
a  subpoena  had  been  issued,  but  not  served  upon  the  witness 
to  attend  before  the  grand  jury.  As  none  had  been  issued, 
we  decide  the  case  upon  that  state  of  facts. 

The  gist  of  the  offence  seems  to  have  been  in  procuring 
the  witness  to  be  absent,  so  that  he  might  not  be  subpoenaed 
and  compelled  to  testify  before  the  grand  jury,  and  what  we 
have  said  above  disposes  of  that  branch  of  the  case.  But  he 
had  been  subpoenaed  to  appear  and  testify  on  the  trial  of 
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the  indictments.  But  the  witness  was  informed  by  the 
appellant  that  the  indictments  were  non-prossed.  This 
statement  is  not  shown  by  the  affidavit  to  have  been  untrue, 
nor  does  it  appear  thereby  that  the  witness  was  called  or 
required  to  testify  upon  any  trial  of  the  indictments.  In  any 
aspect  of  the  case,  therefore,  the  affidavit  is  insufficient. 
The  judgment  below  is  reversed,  and  the  cause  remanded^ 


Scotten  et  al.  v.  Divelbiss  et  al. 

Appeal. — County  Commissioners. — Appeal  Bond. — ^Where  an  appeal  is  talceiit 
to  the  circuit  court  by  remonstrants  from  an  order  of  the  board  of  countf 
commissioners  directing  a  change  vn  a  highway,  the  appeal  bond  must  be 
approved  by  the  county  auditor;  and  if  not  so  approved,  the  appeal  may  be 
dismiss  ckI. 

Same. — If  the  appeal  bond  be  not  so  approved,  there  is  no  valid  appeal,  and  the- 
defect  cannot  be  aired  by  filing  a  bond  in  the  circuit  court. 

Transcript. — Motion  to  Perfect. — A  motion  to  have  mai^  out  and  returned 
a  full   and  complete  transcript  of  a  cause  pending  on  an  appeal  from  the* 
board    of   county  commissioners  is  rightly  overruled,  where  it    does   not 
appear  but  that  the  transcript  already  on  file  is  full  and  complete. 

"  From  the  Huntington  Circuit  Court. 

%  R.  Slack,  B.  F.  Ibach,  and  G\  W,  Shultz^  for  appellants. 
H,  B.  Sayler  and  J.  B,  Kenner,  for  appellees. 

WoRDEN,  C.  J. — ^The  appellees  petitioned  the  board  of  com- 
missioners  for  a  change  in  a  highway.  The  appellants  remon- 
strated. Such  proceedings  were  had  before  the  board  as 
that  the  change  was  granted.  The  remonstrants  appealed: 
to  the  circuit  court. 

The  record  shows  that  the  bond  executed  for  the  appeal 
to  the  circuit  court  was  "  accepted  ancj  approved  by  the 
board  and  appeal  granted." 

In  the  circuit  court,  the  appellees  moved  to  dismiss  the 
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appeal,  on  the  ground  that  the  bond  f^led  had  no  sureties 
thereon,  and  had  not  been  approved  by  the  auditor  as 
required  by  law.  The  appeal  bond  was  signed  only  by  John 
J.  Scotten  and  Robert  White,  who  were  two  of  the  remon- 
strants ;  so  there  were  no  sureties  on  the  bond  unless  Ibach 
and  Shultz,  whose  names  are  upon  the  bond  as  "  attorneys 
for  the  reraonstrators,"  are  to  be  regarded  as  sureties.  The 
appellees  proved  by  the  auditor  that  he  had  at  no  time 
approved  the  bond.  The  court  thereupon  dismissed  the 
appeal,  and  the  appellants  excepted. 

The  decision  was  clearly  right  The  bond  in  such  case 
is  required  to  be  approved  by  the  auditor,  i  G.  &  H.  364, 
sec.  26;  Shepherd  v.  Dodd^  15  Ind.  217 ;  McVey  v.  Heaven- 
ridge^  30  Ind.  100. 

Pending  the  motion  to  dismiss,  the  appellants  moved  to 
be  permitted  to  place  on  file  a  new  bond,  with  good  and  suf- 
ficient surety^  but  this  motion  was  overruled,  and  exception 
taken.  This  ruling,  according  to  the  case  of  McVey  v. 
Heavenridge,  supra^  was  right.  There  having  been  no  valid 
appeal  taken  by  the  filing  of  a  bond  to  the  approval  of  the 
auditor,  the  defect  could  not  be  cured  by  the  filing  of  a  bond 
in  the  circuit  court.  Besides  this,  no  bond  was  produced 
and  exhibited  to  the  court  for  its  inspection  and  approval, 
even  if  the  court  had  power  to  approve  such  bond.  See 
RicJtardson  v.  Hawk^  45  Ind.  451,  and  The  State  v,  Toohy, 
post,  p.  378. 

Pending  the  motion  to  dismiss  the  appeal,  the  appellants 
moved  the  court  for  an  order  on  the  auditor  to  make  out 
and  return  to  the  court  a  full  and  complete  transcript  of  the 
proceedings  in  the  cause,  which  motion  was  overruled,  and 
exception  taken.  This  ruling  does  not  appear  to  have  been 
erroneous,  inasmuch  as  it  does  not  appear  but  that  the  tran- 
script already  filed  was  full  and  complete.  There  was  no 
affidavit  or  other  showing  that  the  transcript  filed  was  defec- 
tive. 

On  the  dismissal  of  the  appeal,  the  court  rendered  judg- 
ment for  costs  against  the  appellants,  and  this  is  assigned  for 


MAY  TERM,  1874.  303 


Bethell  v,  McCool  et  al. 


•error.  The  bill  of  exceptions  filed  in  the  cause  does  not 
:show  that  any  objection  was  made  or  exception  taken  to  the 
judgment  for  costs. 

The  judgment  below  is  affirmed,  with  costs. 


Bethell  v.  McCool  et  al. 

Tenants  in  Common. — Aetion  far  PossesHon, — One  tenant  in  common  may  |l»  W\ 

maintain  an  action  for  the  possession  of  his  part  of  the  real  estate,  where  there 
is  a  denial  of  his  right  by  his  co-tenants  or  some  act  amonnttng  to  such 
denial. 

From  the  Warrick  Circuit  Cpurt. 

/.  5.  Moore,  for  appellant 
Hynes  &  Fuller,  for  appellees. 

Downey,  J. — ^The  appellant  sued  the  appellees,  alleging 
in  his  complaint,  that  he  was  the  owner  in  fee  simple  and 
'entitled  to  the  possession  of  the  undivided  one-third  of  cer- 
tain real  estate  particularly  described  in  the  complaint ;  that 
the  defendants  were  each  entitled  to  the  undivided  one-third 
of  the  same ;  that  the  defendants  had  possession  of  the  part 
belonging  to  the  plaintiff,  without  right,  denying  the  plain- 
tiff's title  thereto,  and  for  six  years  past  had  unlawfully  kept 
the  plaintiff  out  of  possesson  thereof 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendants.  The  court  sustained  the  demur- 
rer, and  rendered  final  judgment  for  the  iiefendants.  This 
ruling  of  the  court  is  the  error  assigned. 

There  is  no  brief  for  the  appellees. 

It  is  stated  in  the  brief  of  counsel  for  the  appellant,  that 
the  court  sustained  the  demurrer  for  the  reason  that  one 
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tenant  in  common  could  not  sustain  an  action  to  recover  the 
possession  of  a  part  of  the  common  estate. 

Sec.  592,  2  G.  &  H.  281,  provides,  that  '^aiiy  person  hav- 
ing a  valid  subsisting  interest  in  real  property,  and  a  right  tO' 
the  possession  thereof,  may  recover  the  same  by  action  to  be 
brought  against  the  tenant  in  possession;  if  there  is  no  such 
tenant,  then  against  the  person  claiming  the  title,  or  some- 
interest  therein." 

Sec.  614,  2  G.  &  H.  285,  provides:  /'In  an  action  by  a 
tenant  in  common  or  joint  tenant  of  real  property,  against 
his  co-tenant,  the  plaintiff  must  show,  in  addition  to  his  evi- 
dence of  right,  that  the  defendant  either  denied  the  plain- 
tiff's right,  or  did  some  act  amounting  to  such  denial." 

This  question  was  presented  and  decided  in  favor  of  the 
position  of  the  appellant  in  Nelson  v.  Davis^  35  Ind.  474. 

In  such  cases  there  must,  at  common  law,  probably  have 
been  an  actual  ouster  of  the  tenant  suing.     Adams  Eject.  91.. 

Under  our  statute,  above  quoted,  there  must  have  been 
a  denial  of  the  plaintiff's  right,  or  some  act  amounting  to- 
such  denial.     That  is  substantially  alleged  in  this  case. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is; 
remanded,  with  instructions  to  overrule  the  demurrer  to  the* 
complaint. 


Zeller  v.  The  State. 

From  the  Montgomery  Circuit  Court. 

G.  D.  Hurley,  %  E.  McDonald,  %  M.  Butler,  R  S.  Mc- 
Donald, and  G.  C.  Butler,  for  appellant. 

3F,  C.  Denny,  Attorney  General,  for  the  State. 
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Downey,  J. — ^This  was  an  indictment  against  the  appellant 
for  selling  intoxicating  liquor  to  a  minor.  The  only  ques- 
tion in  the  case  as  presented  by  counsel  is,  was  the  evidence 
sufScient  to  justify  the  verdict  of  the  jury? 

The  evidence  does  not  clearly  connect  the  defendant  with 
the  sale  of  the  liquor,  by  showing  that  he  sold  it  to  the 
minor,  directed  the  sale,  or  was  present  assenting  to  it  The 
case  must  be  governed  by  the  principle  enunciated  in  Han- 
son V.  T7te  State,  43  Ind.  550. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Lows  ET  AL.  t'*  The  State. 

EvroSNCB. — Corp&raHon, — Ownership  of  property  by  a  corpoxalion  may  be- 
proved  by  the  same  kind  of  evidence  that  would  prove  ownership  in  a  nat> 
nral  person. 

Variance. — Maiicious  Trespass. — ^Where  a  party  was  indicted  for  malicions 
trespass  in  injuring  a  toll-gate  charged  to  be  the  property  of  *'  The  Madison, 
Smyrna,  and  Graham  Gravel  Road  Company,''  ana  the  evidence  showed  that  the 
gate  injured  belonged  to  "  The  Madison,  Smyrna,  and  Graham  Turnpike  or 
Gravel  Road  Company,"  and  that  there  was  but  one  corporation  answering 
to  either  name,  and  that  had  the  latter  name,  the  variance  was  immateriaL 

FSAcncE. — Arrest  of  Judgment, — Fine. — That  a  fine  is  assessed  jointly  against 
two  defendants  is  no  ground  for  aiiest  of  judgment. 

From  the  Jefferson  Circuit  Court. 

y.  L.  Wilson  and  E.  R.  Wilson,  for  appellants. 
X  C,  Denny,  Attorney  General,  for  the  State. 

Downey,  J. — ^This  was  an  indictment  against  the  appel- 
lants for  malicious  trespass  in  injuring  a  toll-gate  alleged  to- 
be  the  property  of  "The  Madison,  Smyrna,  and  Graham 
Gravel  Road  Company."  On  arraignment,  the  defendants- 
pleaded  not  guilty.  The  issue  was  tried  by  a  juiy,  and  there 
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was  a  verdict  that  the  defendants  were  guilty.  They  moved 
for  a  new  trial,  and  afterward  in  arrest  of  judgment,  but 
these  motions  were  overruled,  and  sentence  pronounced 
against  them. 

They  allege  two  errors  in  the  proceedings. 

1.  The  refusal  to  grant  them  a  new  trial;  and, 

2.  Overruling  their  motion  in  arrest  of  judgment. 
Under  the  first  assignment,  it  is  urged  as  a  reason  why  a 

new  trial  should  have  been  granted,  that  the  court  erred  in 
admitting  the  evidence  of  one  Dean^  that  the  gate  in  ques- 
tion was  the  property  of  the  company  named  in  the  indict- 
ment. The  bill  of  exceptions  states  that  this  evidence  was 
objected  to,  "  for  the  reason  that  it  was  attempting  to  prove 
the  existence  of  the  corporation  by  verbal  testimony,  with- 
out laying  any  foundation  to  prove  that  fact  by  that  kind  of 
evidence."  We  see  no  good  ground  for  this  objection. 
Ownership  of  property  by  a  corporation  may  be  proved  by 
the  same  kind  of  evidence  that  mav  be  received  from  a 
natural  person  to  prove  the  ownership  of  property  by  him. 
If  it  was  intended  to  raise  a  question  as  to  the  existence  of 
the  corporation,  it  was  not  done.  The  witness  testified  to 
nothing  concerning  thb  existence  of  the  corporation. 

Ultimately,  however,  the  fact  was  disclosed,  by  the  intro- 
•duction  of  the  articles  of  association  of  the  company  by  the 
•defendants,  that  the  name  of  the  corporation  was  ''  The  Mad- 
ison,  Smyrna,  and  Graham  Turnpike  or  Gravel  Road  Com- 
pany ;"  and  a  question  arises,  with  reference  to  a  chai^ 
£iven  by  the  court  to  the  jury,  whether  this  variance  in  the 
name  is  material.  The  evidence  tends  to  show  that  there 
was  but  one  corporation  answering  to  either  name,  and  that 
was  "The  Madison,  Smyrna,  and  Graham  Turnpike  or 
Gl-avel  Road  Company,"  to  which  the  gate  belonged.  In 
our  opinion,  the  variance  was  not  so  material  as  to  defeat 
the  prosecution.  The  name  of  the  owner  of  the  property 
injured  is  required  to  be  given  as  a  part  of  the  description 
of  the  offence,  and  it  is  for  the  information  of  the  defend- 
ant.    The  variance  in  this  case  could  not  have  misled  the 
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^defendant.  The  court,  in  the  instruction  referred  to,  did  not 
put  the  case  on  this  exact  ground,  but  did  so  substantially. 
With  reference  to  variances  in  the  names  of  cbrporations,  see 
Glass  V.  The  Tipton^  etc.y  Co,^  32  Ind.  376,  and  Ouzse  v.  The 
Arctic  Ditchers,  43  Ind.  74, 

It  is  urged  that  the  evidence  did  not  warrant  the  amount 
«of  the  fine,  but  we  think  we  cannot  disturb  the  judgment  on 
this  ground. 

The  ground  on  which  it  was  claimed  that  the  judgment 
should  have  been  arrested  is,  that  the  verdict  is  joint,  and 
that  it  cannot  be  determined  for  what  amount  judgment 
should  be  rendered  against  each  of  the  defendants. 

Without  deciding  whether  this  objection  might  or  might 
not  have  been  successfully  urged  in  some  other  way,  we 
are  of  the  opinion  that  it  is  not  a  ground  for  arresting  the 
judgment  Under  the  criminal  code,  there  are  but  two  grounds 
on  which  the  judgment  can  be  arrested :  i.  Want  of  author- 
ity in  the  grand  jury  to  inquire  into  the  offence,  by  reason 
■of  its  not  being  within  the  jurisdiction  of  the  court ;  and,  2. 
That  the  facts  stated  do  not  constitute  a  public  oflence.  2 
O.  &  H.  424,  sec.  144 ;  Bicknell  Crim.  Prac.  244. 

The  judgment  is  affirmed,  with  costs. 


The  State,  ex  rel.  CufforDi  v.  McMullen. 

Office. — Tcwnskip  Trustee. —  Vacancy. — ^The  facts  that  a  township  trustee,  vi\o 
was  a  candidate  for  re-elecdon,  and  the  opposing  candidate  each  received  at 
the  election  an  equal  number  of  votes,  and  the  trustee  neglected  or  fraudu- 
lently refused  to  discharge  the  duties  required  of  him  by  law  in  case  of  a  tie 
vote,  did  not  create  a  vacancy  in  the  office  or  authorize  the  county  auditor  to 
make  an  appointment  to  fill  such  office. 

From  the  Hamilton  Circuit  Court. 

T.  y.  Kane  and  A.  F.  Shirts,  for  appellant 
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Pettit,  J. — ^This  was  an  information  under  our  statute,, 
which  takes  the  place  of  the  common  law  writ  of  quo  war- 
ranto^ by  the  appellant  ag^ainst  the  appellee,  to  oust  him 
from  the  office  of  township  trustee,  and  to  place  the  relator 
in  possession  thereof;  and  this  is  the  information  entire : 

*'  The  plaintiff  complains  of  the  defendant,  and  says  that 
said  defendant,  on  the  8th  day  of  October,  1870,  to  wit,  on 
the  second  Tuesday  of  October,  1870,  was  duly  elected  trus- 
tee in  and  for  Jackson  township,  in  Hamilton  County,  in  the- 
State  of  Indiana,  for  the  term  of  one  year  from  said  second' 
Tuesday  in  October,  1870,  or  until  his  successor  should  be 
elected  and  qualified;  that  the  term  of  office  of  said  defend- 
ant, by  virtue  of  certain  statutory  provisions  thereafter 
passed  by  proper  authority,  said  term  of  office  of  trustee  did 
not  expire  until  the  —  day  of  October,  1872,  or  the  second 
Tuesday  of  October,  1872,  at  which  last  named  date  there 
was  a  general  election  held  in  said  county  of  Hamilton,  ia 
the  State  of  Indiana,  for  state,  county,  and  township  offices ;: 
that  the  defendant  and  one  Matthew  Wright  were  both  can- 
didates at  said  election  for  township  trustee  in  said  town- 
ship of  Jackson,  in  said  county  of  Hamilton,  in  the  State  of 
Indiana,  and  that  they  each  of  them  at  said  election  received 
an  equal  number  of  votes,  and  a  greater  number  of  votes 
than  any  other  persons  at  said  election  for  said  office  of 
trustee ;  that  said  defendant,  being  then  trustee  and  by  pro* 
visions  of  the  statute  being  the  president  of  the  election: 
board  in  said  township,  unlawfully,  wilfully,  and  corruptly, 
failed,  neglected,  and  refused  either  to  call  together  the- 
board  of  commissioners,  or  to  notify  the  said  Matthew  Wright 
that  said  vote  was  a  tie  vote  as  between  him  and  the  said 
Matthew  Wright,  and  determine  the  same  by  lot ;  he  also^ 
failed  to  certify  to  the  county  clerk  the  facts  above  set  forth, 
for  the  fraudulent  purpose  of  preventing  said  election  to  be 
perfected  in  manner  and  form  as  provided  by  law,  and  for 
the  further  purpose  of  affording  a  pretence  to  said  defend- 
ant to  continue  to  act  as  trustee  of  said  township  by  virtue 
of  his  said  election  in  1870.    The  said  defendant  also  failed 
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to  avail  himself  of  the  statutory  provisions  for  contesting  in 
manner  and  form  the  election  of  said  Wright;  and  the  plain- 
tiff further  avers  that  afterward,  to  wit,  on  the  28th  day  of 
October,  1872,  the  above  and  foregoing  facts  being  placed 
before  Elisha  Mills,  the  then  auditor  of  Hamilton  county, 
who  is  and  was  by  law  at  that  time  authorized  and  required 
to  fill  all  vacancies  in  the  office  of  township  trustee  in  his 
said  county,  having  determined  that  a  vacancy  existed  in 
said  office  of  trustee  in  said  township  in  said  county,  issued 
to  the  plaintiff  his  certificate  of  appointment  to  said  office, 
a  copy  of  which  is  filed  herewith. 

"  'Auditor's  Office,  Noblesville,  Hamilton  County,  Ind.,  Oct 
28th,  1872.  This  is  to  certify  that  I,  Elisha  Mills,  auditor  in  and 
for  said  county,  have  this  day  appointed  Luther  O.  Clif!brdto 
be  trustee  of  Jackson  township,in  said  county,  to  fill  a  vacancy 
now  existing  in  said  office,  and  to  serve  as  such  trustee  until 
the  next  general  election,  and  until  his  successor  is  elected 
-and  qualified.  In  witness  whereof  I  have  hereto  set  my 
land  and  official  seal  this  28th  day  of  October,  1872. 

" '  Elisha  Mills,  Auditor  of  Hamilton  County/ 

•*  That  the  plaintiff  immediately,  and  within  ten  days  from 
said  appointment  by  said  auditor,  filed  his  bond  and  quali- 
fied preparatory  to  entering  upon  the  duties  of  said  office, 
and  called  upon  and  demanded  of  the  defendant  all  books, 
papers,  and  other  property  belonging  to  said  townsjuip,  with 
which  said  demand  the  defendant  failed  and  refused  to  com- 
ply ;  and  that  said  defendant,  without  qualifying  or  giving 
bond  anew,  still  claims  to  be  trustee  of  said  township  and 
wrongfully  and  corruptly  continues  to  discharge  the  duties 
of  said  office  and  receive  the  fees  and  emoluments  of  said 
office,  and  unlawfully  keeps  the  plaintiff  out  of  the  posses- 
sion of  the  same,  thereby  usurping  said  office ;  wherefore 
the  plaintiff  asks  the  court  to  issue  a  writ  of  quo  warranto 
against  the  defendant,  to  show  cause  why  he  does  not  deliver 
said  books  and  papers  to  said  plaintiff)  and  why  he  inter- 
meddles with  said  office ;  and  on  the  final  hearing  of  said 
<cause  the  plaintiff  asks  that  said  defendant  be  compelled  to 
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deliver  to  the  plaintiff  all  books  and  papers  now  in  his  hands- 
belonging  to  said  township,  and  asks  for  other  proper  relief." 

This  information  was  sworn  to  by  the  relator.  A  demurrer 
for  want  of  sufficient  facts  was  sustained  to  the  information,, 
and  the  correctness  of  this  ruling  is  the  only  question  in  the 
case.  The  appellee  has  furnished  us  no  brief  or  suggestion 
as  to  the  insufficiency  of  the  information,  but  the  counsel  of 
appellant  says  that  the  court  sustained  the  demurrer  because 
there  was  no  vacancy  in  the  office,  and  cites  Howard  \.  The 
State,  ex  rel.  Vawter,  lo  Ind.  99,  as  an  authority  in  point. 
That  was  a  mandate  against  the  clerk  to  compel  him  to  issue 
a  certificate,  which  the  law  made  it  his  duty  to  do,  while  this 
is  an  information  to  remove  a  man  from  office  and  install 
another  in  it.  There  is  no  analogy  between  the  two  cases.. 
A  township  trustee  is  to  hold  his  office  till  his  successor  is 
elected  and  qualified,  i  G.  &  H.  6^7,  sec.  5.  This  sectioa^ 
has  been  changed  or  repealed  only  as  to  the  time  of  holding: 
the  election,  which  is  from  April  to  October.  3  Ind.  Stat. 
233,  sec.  2. 

The  failure  of  an  officer  to  do  his  duty  may  be  a  cause  for 
his  removal,  but  it  does  not  of  or  by  itself  remove  him  or 
create  a  vacancy  in  his  office.  Perhaps  a  mandate  might 
have  been  enforced  against  the  appellee  to  compel  him  to- 
do  the  acts  which  it  is  alleged  he  ought  to  have  done  but 
failed  to  do,  but  his  failure  to  do  them  did  not  make  his 
office  vacant.  We  hold  that  the  office  was  not  vacant,  and 
that  the  appointment  of  the  auditor  was  a  nullity. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  information. 

The  judgment  is  affirmed,  at  the  costs  of  the  relator. 
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Criminal  Law. — Instruetians, — AliH, — Upon  the  trial  of  a  defendant  on  a 
criminal  chaige,  where  there  is  evidence  tending  to  prove  an  alibis  it  is  proper 
to  instruct  the  jury  that  if,  from  the  evidence,  Uiey  have  a  reasonable  doubt  as 
to  whether  the  defendant  was  at  the  place  where  the  crime  was  committed,  at 
the  time,  or  was  at  the  place  where  the  evidence  tends  to  show  he  was,  they 
should  find  him  not  guilty. 

Same. — In  such  case  it  is  error  to  instruct  the  jury  that  the  defence  of  alibi  is 
good,  if  proved  true  by  witnesses  worthy  of  credit,  but  does  not  belong  to  the 
doctrine  of  doubts,  which  entitles  the  defendant  to  be  acquitted,  but  when 
established,  it  entitles  the  defendant  to  be  acquitted  upon  the  higher  ground 
of  innocence  established. 

Same. — Evidence. — On  a  trial  of  an  indictment  for  murder,  it  is  error  to  admit 
in  evidence  against  the  defendant  a  transcript  of  the  pleadings  and  papers  in 
an  action  of  divorce  by  the  deceased  against  the  defendant,  pending  in  court 
and  undetermined  at  the  time  of  the  alleged  murder. 

Same. — Declarations  in  £xtremis,-^Opinion  not  Admissible  as  Suck, — On  a 
trial  for  murder,  declarations  of  the  deceased,  made  when  in  extremist  con- 
sisting of  expressions  of  opinion  as  to  who  it  was  that  fired  the  fatal  shot» 
based  on  previous  threats  and  what  had  previously  occurred  between  the 
deceased  and  the  accused,  are  inadmissible. 

Same. — ^Where  a  written  memorandum  of  declarations  made  in  extremis  is  not 
signed,  parol  evidence  of  such  declarations  is  admissible.  If  signed,  the 
writing  should  be  produced  or  accounted  for. 

From  the  Howard  Circuit  Court 

C  jE  Hendry,  M.  Bell,  and  W.  Marck,  for  appellant 
y.  C.  Denny,  Attorney  General,  jF.  F.  Elliott,  Prosecuting 
Attorney,  and  N.  R.  Linsday,  for  the  State. 

Downey,  J. — ^This  was  an  indictment  against  the  appel- 
lant, charging  that  on  the  31st  day  of  January,  1870,  at,  etc., 
he  did  unlawfully,  feloniously,  purposely,  and  with  premedi- 
tated malice,  kill  and  murder  Rachel  Binns,  by  then  and 
there,  etc.,  shooting  her  with  a  pistol.  The  indictment,  as 
will  be  seen,  charges  murder  in  the  first  degree,  and  no 
objection  is  made  to  it  On  the  first  conviction  of  the 
defendant,  upon  appeal  to  this  court,  the  judgment  was 
reversed  for  the  refusal  of  the  court  to  grant  the  defendant 
a  continuance  on  account  of  absent  witnesses,  by  whom  he 
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claimed  he  could  prove  that  he  was  at  another  place  when 
the  crime  was  committed.     38  Ind.  277. 

On  a  second  trial  of  the  cause  in  the  circuit  court,  the 
defendant  was  found  guilty,  and  his  punishment  fixed  at 
imprisonment  for  life,  a  new  trial  refused,  and  sentence  pro- 
nounced against  him.  There  was  evidence  on  the  part  of 
the  defendant  tending  to  prove  that  he  was  at  Kokomo,  ten 
or  twelve  miles  from  the  place  where  the  crime  was  commit- 
ted, at  the  time  of  its  commission.  The  court  was  requested 
by  the  defendant  to  instruct  the  jury  as  follows  : 
(  •*  If  the  jury,  when  taking  into  consideration  all  the  evi- 
dence, have  a  reasonable  doubt  as  to  whether  the  defendant 
was  at  the  scene  of  the  alleged  shooting,  at  the  time  it  took 
place,  or  was  in  Kokomo,  they  should  find  him  not  guilty." 

This  the  court  refused  to  do,  and  on  this  subject  gave  the 
following  direction  to  the  jury :  "The  defendant  has  offered 
evidence  tending  to  prove  an  alibis  that  is,  that  he  was  some- 
where else  at  the  time  the  wound  was  inflicted  upon  Mrs. 
Binns.  This  is  a  sufficient  legal  defence,  if  it  is  proven  to 
be  true  by  testimony  of  witnesses  who  are  worthy  of  credit 
and  entitled  to  be  believed  by  you.  The  defence  of  alild 
does  not  belong  to  the  doctrine  of  doubts,  which  entitles  the 
defendant  to  be  acquitted.  But  when  it  is  successfully  estab- 
lished by  the  evidence,  it  entitles  the  defendant  to  an  acquit- 
tal upon  the  higher  ground  of  innocence  established.  A 
defendant  can  not  be  guilty  of  crime  and  be  some  other 
place  at  the  very  time  of  its  commission,  so  far  away  as  to 
make  it  impossible  for  him  to  commit  the  crime."  The 
court  should  have  given  the  instruction  asked,  and  should 
not  have  given  that  which  it  gave.  French  v.  The  State,  12 
Ind.  670 ;  Adams  v.  The  State^  42  Ind.  373 ;  Pic?lk  v.  The 
State,  19  Ind.  170. 

At  the  time  when  the  killing  took  place,  there  was  a  suit 
pending  in  the  Cass  Circuit  Court  by  the  deceased  against  the 
defendant  for  a  divorce,  in  the  petition  in  which  she  charged 
him  with  failing  to  provide,  with  cruel  treatment  by  per- 
sonal violence,  by  opprobrious  and  slanderous  epithets,  and 
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with  consorting  with  **  bad  women."  In  that  cause  an  injunc- 
tion had  been  granted,  a  receiver  appointed,  and  an  order  made 
and  enforced  against  him  for  the  payment  of  money  to  her, 
etc.  A  transcript  of  the  papers  and  entries  in  that  case  was 
offered  in  evidence  in  this  case.  The  defendant  objected  to 
it  as  irrelevant  and  illegal,  and  also  objected  to  all  of  it 
except  so  much  as  showed  the  pendency  of  an  action  between 
the  parties,  and  the  orders  and  doings  of  the  court  therein. 
The  objection  was  overruled,  and  the  whole  transcript  was 
allowed  to  be  read  in  evidence  to  the  jury.  We  think  this 
action  of  the  court  can  not  be  justified.  The  statements  in 
the  petition  for  divorce  were  the  mere  ex  parte  statements  of 
the  deceased,  and  were  no  evidence  against  the  defendant  of 
the  truth  of  the  matters  alleged  therein.  No  judgment  had 
been  rendered  upon  the  petition.  The  matters  stated  therein 
liad  not  been  found  to  be  true,  and  upon  no  principle  of  law 
could  they  properly  have  been  received  as  evidence  against 
the  defendant 

A  question  is  made  concerning  the  admission  by  the  court 
of  certain  declarations  of  the  deceased,  made  when  in  extremis. 
She  stated  that  it  was  her  husband,  the  defendant,  who  shot 
lien  The  shot  was  fired,  it  appeared,  through  a  window,  after 
night.  She  stated,  that  he  had  said  he  could  and  would  shoot 
her  through  that  window  if  she  did  not  sign  certain  papers 
concerning  some  money.  She  did  not  pretend,  as  the  witness 
stated,  that  she  could  or  did  recognize  the  person  who  shot 
her.  The  evidence  of  her  declarations  was  objected  to,  on 
the  ground  that  she  was  not  shown  to  have  been  in  extremis 
when  she  made  them ;  that  the  circumstances  of  the  death  of 
said  Rachel  were  not  the  subject  of  thd  declarations,  but 
mere  threats  and  opinions ;  and  that  it  appeared  that  the 
declarations  were  reduced  to  writing,  and  the  writing  should 
be  produced.  It  seems  to  us  that  the  evidence  shows  that 
the  deceased  was  without  hope  of  recovery  and  apprehend- 
ing almost  immediate  dissolution  at  the  time  she  made  the 
declarations,  and  that,  so  far  as  this  objection  is  concerned, 
the   action  of  the  court  was  proper.     As  to  the  second 
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ground  of  objection,  it  is  clear  that  a  mere  expression  of 
opinion  by  the  deceased  would  not  be  admissible,  for  that 
would  not  be  received  as  evidence  from  her,  if  she  had  beea 
testifying  as  a  living  witness  on  the  trial.  Greenleaf  says : 
"  The  declarations  of  the  deceased  are  admissible  only  to- 
those  things,  to  which  he  would  have  been  competent  to  tes- 
tify, if  sworn  in  the  cause.  They  must,  therefore,  in  general, 
speak  to  facts  only,  and  not  to  mere  matters  of  opinion ;  and 
must  be  confined  to  what  is  relevant  to  the  issue."  Vol.  i^ 
sec.  159.  It  is  evident  that  the  deceased,  so  far  as  her  state- 
ment shows,  had  no  reason  for  believing  that  it  was  her  hus- 
band who  shot  her,  except  from  what  had  previously  occurred 
between  them,  and  what  he  had  then  said  in  the  form  of 
threats.  We  think  her  statement  as  to  previous  threats  was 
inadmissible.  The  same  author  to  whom  we  have  alreadjr 
referred  says :  "  It  was  at  one  time  held,  by  respectable 
authorities,  that  this  general  principle  warranted  the  admis- 
sion of  dying  declarations  in  all  cases,  civil  and  criminal  * 
but  it  is  now  well  settled  that  they  are  admissible,  as  such, 
only  in  cases  of  homicide,  *  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  are  the  subject  of  the  dying  declarations."*  Vol.  i,sec. 
156.  2  Russell  Crimes,  761  ;  Wharton  Crim.  Law,  sec. 
670.  For  this  reason  it  seems  to  us  the  declarations 
should  not  have  been  admitted,  or  the  court  should  have  told 
the  jur^'to  disregard  them.  That  the  written  memorandum 
of  the  declarations  was  not  produced,  did  not  require  the 
court  to  exclude  the  parol  evidence  of  them,  if  otherwise 
proper.  The  memorandum  was  not  signed.  Had  it  been,, 
then  it  should  have  been  produced  or  accounted  for.  •  i 
Greenl.  Ev.,  sec.  161. 

Several  other  reasons  why  a  new  trial  "jhould  have  been 
granted  are  stated  by  counsel  for  the  appellant,  but  we  do 
not  deem  it  necessary  to  examine  any  more  of  them. 

.  The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial ;  and  the  clerk  will  certify  to 
the  warden  of  the  state  prison  as  required  by  law. 
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Practice. — Biff  of  Exceptions, — Motions  and  Affidavits. — Motions,  affidavits^ 
and  other  papers  cannot  be  made  a  part  of  the  record  by  a  reference  in  a 
bill  of  exceptions  to  a  part  of  the  transcript  where  they  may  be  found. 

Same. —  Validity  of  Bill  of  Exceptions, — ^The  validity  of  a  bill  of  exceptions 
depends  upon  the  approval  and  signature  of  the  judge. 

Instructions. — Presumed  to  be  Correct, — If,  under  any  supposable  state  of  the 
evidence,  instructions  given  could  have  been  correct,  it  will  be  presumed,  the 
evidence  not  being  in  the  record,  that  such  evidence  was  given. 

Same. — Record, — Copying  instructions  given  into  a  motion  for  a  new  tdal  will 
not  make  them  a  part  of  the  record. 

Same. — How  Made  Part 'of  Record, — An  exception  noted  to  the  giving 
of  an  instruction  at  the  end  thereof  and  signed  liy  the  party  excepting,  or  his 
attorney,  is  sufficient  to  make  the  instruction  and  exception  a  part  of  the  rec- 
ord. 

Practice. — Chan^  of  Venue. — Time  of  TVm/.— Where  a  cause  was  pending 
in  a  common  pleas  court,  and  a  change  of  venue  was  taken  from  the  judge» 
the  court  had  power  to  fix  a  time  in  vacation  for  the  trial  of  said  cause. 

Jurisdiction. —  Waiver  by  Appearance. — ^Where  a  court  has  jurisdiction  of  the 
subject-matter  of  an  action,  an  appearance  to  the  action  in  the  court  to  which 
a  change  of  venue  has  been  taken  is  a  waiver  of  any  objection  to  the  juris- 
don  over  the  person,  or  as  to  the  regularity  of  the  change  of  venue. 

Pleading. — Complaint  on  Insurance  Policy, — Description  of  Property. — A  com- 
plaint on  a  policy  of  insurance  need  not  be  more  specific  than  the  policy  hi 
the  description  of  the  property  insured. 

SAUE.-^/nterest  in  Property  Insured. — ^A  complaint  upon  a  policy  of  instirance 
should  allege  that  the  assured  had  an  interest  in  the  property  insured,  and  to 
what  amount,  at  the  commencement  of  the  risk  and  at  the  time  of  the  loss» 
but  it  is  not  necessary  to  state  die  plaintiff's  title  to,  or  ownership  in,  the  prop- 
erty. 

Same. — Damage  of  Plaintiff. — Where  a  schedule  filed  with  a  complaint  on  a 
policy  of  insurance  sets  out  the  items  destroyed  by  fire  and  the  value  of  each^ 
as  well  as  the  aggregate  value,  the  complaint  will  sufficiendy  show  that  the 
plaintiff  has  been  damaged. 

iNSintANCE. — Open  Policy. — Over-  Valuation. — In  an  open  policy  of  insurance^ 
an  over- valuation  of  the  property  insured  is  immaterial. 

Practice. — It  is  not  error  to  sustain  a  demurrer  to  a  paragmph  of  answer,  when 
the  same  facts  are  admissible  in  evidence  under  another  paragraph  upon  which 
issue  is  joined. 

Pleading. — Insurance  Policy. — Answer. — Fraudulent  Statement  of  Loss^-^Ask 
answer  to  a  suit  on  an  insurance  policy,  that  the  plaintiff  fraudulently  stated 
the  amount  of  loss  to*  be  greater  than  it  was,  without  showing  that  the  state- 
ment was  made  to  the  insurance  company  or  its  agent,  or  in  any  transactioa 
in  relation  to  the  loss,  is  bad. 
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Same. — Permitting  LosSn-^So,  also,  an  answer  alleging  that  the  plaintiff  n^- 
ligently  stood  by  and  permitted  the  property  to  be  consumed,  and  made  no 
reasonable  exertion  to  prevent  the  fire  or  save  the  insured  property,  is  bad  where 
it  is  not  averred  that  it  was  within  his  power  to  have  prevented  the  fire  or  loss 
of  the  property. 

Same. — Inspection  of  Books  and  Papers, — ^Where  the  conditions  of  a  policy  of 
insurance  require  the  insured,  in  case  of  loss,  to  produce  his  books  of  account 
and  other  vouchers  in  support  of  his  claim,  and  permit  copies  and  extracts 
thereof  to  be  made,  whenever  required  in  writing,  an  answer  alleging  a 
refusal  to  produce  them,  without  alleging  a  request  in  writing,  is  bad. 

Same. — Examination  Under  Oath. — Where  a  policy  of  insurance  makes  it  the 
duty  of  the  insured  in  case  of  loss  to  submit  to  an  examination  under  oath 
by  the  agent  or  attorney  of  the  insurance  company,  an  answer  alleging  gen- 
erally a  refusal  to  submit  to  an  examination,  without  showing  when  or  by 
whom  the  request  was  made,  or  that  a  time  or  place  was  named  for  such 
examination,  is  bad. 

Same. — Reply, — Where  an  answer  to  a  suit  on  a  policy  of  insurance  covering 
materials  and  machinery  used  in  manufacturing  tobacco  alleges  that  the  risk 
had  been  materially  increased  by  using  the  third  story  of  the  building  occupied 
as  a  store-room  for  old  boxes,  casks,  and  rubbish,  a  reply  that  the  boxes,  etc.^ 
were  used  and  were  necessary  materials  in  the  business,  and  constituted  a 
part  of  the  risk  insured  against,  is  good. 

Same. — Reply, — Excuse  for  not  Producing  Books.— 'V/htre  an  answer  to  a  suit 
on  a  policy  of  insurance  alleges  a  failure  on  the  part  of  the  insured  to  pro- 
duce his  books  and  bills  of  purchases,  etc.,  a  reply  that  they  were  destroyed 
by  fire  shows  a  good  excuse. 

Foreign  Insurance  Company. — Certificate  of  Nearest  MagistraU.—StatuU. — 
By  the  sixth  section  of  the  act  of  December  2ist,  1865,  3  Ind.  Stat.  315, 
a  foreign  insurance  company  cannot  require  a  certificate  of  loss  to  be  certified 
by  the  nearest  magistrate. 

From  the  Jefferson  Circuit  Court 

y.  Y.  Allison  and  W.  S.  Friedley,  for  appellant. 
H.  W.  Harrington  and  C.  A.  KorUy,  for  appellee. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  upon  a  policy  of  insurance,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  destruction,  by 
fire,  of  the  insured  property. 

The  action  was  commenced  in  the  Jefferson  Common 
Pleas.  The  process  was  served  upon  the  local  agent.  lo 
that  court  an  appearance  was  entered  by  such  agent,  and  a 
rule  was  taken  against  the  appellant  to  answer.  Upon  a 
subsequent  day,  the  appellant  entered  a  special  appearance 
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by  Allison  &  Friedley,  her  attorneys,  and  moved  the  court  to- 
set  aside  the  appearance  previously  entered  and  to  quash 
the  writ ;  and  in  support  of  such  motion  certain  affidavits 
were  filed,  and  certificates  as  to  the  appointment  of  a  local 
agent  were  read.  The  motion  was  overruled,  and  this  ruling^ 
is  assigned  for  error. 

It  is  well  settled,  that  such  a  motion  and  the  affidavits  and 
other  papers  read  in  support  of  it  can  only  become  a  part 
of  the  record  by  a  bill  of  exceptions.  Taylor  v.  Fletcher^  1 5 
Ind.  80;  T7ie  Indianapolis,  etc,,  R.R.  Co.  v.  Wyatt,  16  Ind.  204  ; 
Round  V.  TTie  State,  14  Ind.  ^tp^ :  J'lwmpson  v.  White,  18^ 
Ind.  373  ;   Whiteside  v.  Adams,  26  Ind.  250. 

The  clerk  has  copied  into  the  record  what  purport  to  be 
such  motion,  affidavits,  and  other  papers.  This  did  not  make 
them  part  of  the  record.  The  clerk  has  also  copied  in  the 
record  what  purports  to  be  a  bill  of  exceptions,  but  it  is  not 
signed  by  the  judge.  The  validity  of  a  bill  of  exceptions 
depends  upon  the  approval  and  signature  of  the  judge.  2* 
G.  &  H.  209,  sec.  346;  Haddon  V,  Haddon,  42  Ind.  378. 
Besides,  if  the  bill  had  been  properly  approved  and  signed 
by  the  judge,  it  would  not  have  put  into  the  record  the 
motion,  affidavit,  and  other  papers  read,  because  they  are 
not  copied  into  what  purports  to  be  the  bill  of  exceptions, 
but  the  blanks  left  are  filled  with  references  to  the  page  of 
the  record  where  such  papers  would  be  found.  This  did 
not  make  them  a  part  of  the  record.  Kesler  v.  Myers,  41 
Ind.  543,  and  authorities  cited.  No  question  is  presented 
in  reference  to  such  motion,  as  we  cannot  decide  it  without 
the  evidence  which  was  before  the  court  below. 

At  this  point,  the  appellant  applied  for  and  obtained  a 
change  of  venue  from  the  judge  of  the  common  pleas  court, 
and  the  cause  was  set  down  for  trial  before  the  Hon.  John 
G.  Berkshire,  judge  of  the  circuit  court,  at  a  time  named, 
in  vacation  of  the  common  pleas. 

At  the  time  fixed.  Judge  Berkshire  appeared  and  assumed 
jurisdiction  of  the  case.  The  parties  appeared,  and  the 
appellant  demurred  to  the  complaint,  upon  the  grounds  that 
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the  court  had  no  jurisdiction  of  the  defendant,  and  that  the 
complaint  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and  the  appellant 
excepted. 

The  appellant  answered  in  thirteen  paragraphs.  The 
appellee  demurred  separately  to  all  of  said  paragraphs, 
e^fcept  the  first,  twelfth,  and  thirteenth.  The  demurrer  was 
sustained  to  the  fifth,  sixth,  seventh,  eighth,  and  ninth  para- 
graphs, and  the  appellant  excepted,  and  was  overruled  to 
the  second,  third,  fourth,  tenth,  and  eleventh,  and  the  appel- 
lee excepted.  The  appellant  then  filed  substitutes  for  the 
said  fifth  and  tenth  paragraphs,  and  an  additional  paragraph 
numbered  ten  and  one-half.  This  leaves  for  review  here  the 
action  of  the  court  in  sustaining  the  demurrer  to  the  sixth, 
seventh,  eighth,  and  ninth  paragraphs  of  the  answer. 

The  appellee  filed  a  reply  consisting  of  ten  paragraphs. 
The  appellant  demurred  to  all  except  the  first  The  demur- 
rer was  sustained  as  to  the  third,  fifth,  ninth,  and  tenth,  to 
which  the  appellee  excepted,  and  was  overruled  as  to  the 
second,  fourth,  sixth,  seventh,  and  eighth  paragraphs,  and 
the  appellant  excepted. 

The  cause  was  submitted  to  a  jury  tor  trial,  and  resulted 
in  the  finding  of  a  general  verdict  for  the  appellee  and 
answers  to  special  interrogatories.  The  court,  over  a  motion 
for  a  new  trial,  rendered  judgment  on  the  verdict 

The  evidence  is  not  in  the  record,  and  consequently  no 
question  arises  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  or  as  to  the  correctness  of  the  instructions 
given.  It  is  settled  by  a  long  line  of  decisions  in  this  court, 
that  if,  under  any  supposable  state  of  the  evidence,  the  instruc- 
tions cduld  have  been  correct,  it  will  be  presumed,  the  evi- 
dence not  being  in  the  record,  that  that  state  did  exist  See 
the  cases  supporting  the  above  proposition,  collected  in  note 
d,  on  page  200,  2  G.  &  H. 

Besides,  the  instructions  are  not  properly  in  the  record  or 
properly  excepted  to.  They  are  copied  into  the  motion  for 
a  new  trial,  but  there  is  no  exception  noted  to  the  giving  of 
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«ach  instruction  at  the  end  thereof  and  signed  by  the  appel- 
lant or  her  attorneys.  This  would  have  been  sufficient  to 
have  made  the  instructions  and  the  exceptions  thereto  apart 
of  the  record.  The  yeffersanvUle^  etc.^  Railroad  Co.  v.  Cox^ 
37  Ind.  325.  The  appellant^  however,  attempted  to  place 
the  instructions  and  her  exceptions  thereto  in  the  record  by 
a  bill  of  exceptions,  but  the  clerk  in  making  out  the  tran- 
script, instead  of  copying  the  instructions  into  the  bill  of 
exceptions,  has  filled  the  blank  intended  for  such  insertion 
with  a  reference  to  the  page  of  the  transcript  where  they 
would  be  found.  The  copying  of  the  instructions  into  the 
motion  for  a  new  trial  did  not  make  them  a  part  of  the  rec- 
ord. Gaff  v.  Hutchinson^  38  Ind.  341.  The  reference  to 
them  in  the  bill  of  exceptions  did  not  make  them  a  part  of 
the  record.  Stewart  v.  Rankin^  39  Ind.  161 ;  Kesler  v. 
Myers,  41  Ind.  543. 

It  is  true  the  bill  of  exceptions  says  that  the  appellant 
•excepted  to  the  giving  of  certain  instructions,  but  they  not 
being  in  the  record,  we  cannot  know  what  they  were,  and 
the  evidence  not  being  in  the  record,  we  would  be  compelled 
to  presume  they  were  correct  if  applicable  to  any  supposa- 
Ue  state  of  the  evidence. 

This  leaves  for  our  determination  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint,  the  sustaining 
of  the  demurrer  to  the  sixth,  seventh,  eighth,  and  ninth 
paragraphs  of  the  answer,  and  the  overruling  of  the  demur- 
rer to  the  second,  fourth,  sixths  seventh,  and  eighth  para- 
jrraphs  of  the  reply. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint ?    Two  questions  are  presented  by  this  demurrer : 

1.  Whether  the  court  had  jurisdiction  of  the  defendant; 
.and, 

2.  Whether  the  facts  stated  in  the  complaint  were  suffi- 
cient to  constitute  a  cause  of  action. 

When  the  demurrer  was  filed,  the  cause  was  pending  in 
the  common  pleas,  the  court  being  held  by  Judge  Berk- 
shire, of  the  circuit  court     It  was  admitted  by  the  demur- 
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rer,  and  is  conceded  here,  that  the  court  possessed  full  juris- 
diction of  the  subject-matter  of  the  action.  The  question 
sought  to  be  raised  is,  whether,  when  the  judge  of  the- 
common  pleas  granted  the  change  of  venue  and  called  the 
circuit  judge  to  preside  and  try  the  cause,  he  possessed  the 
power  to  fix  a  time,  in  vacation,  for  the  trial  of  said  cause  ?* 
Counsel  for  appellant  state  in  their  brief  that  the  court  did 
not  possess  the  power  to  fix  a  time  in  vacation  for  holding 
said  court  for  the  trial  of  this  cause,  but  no  statute  or 
adjudged  case  is  referred  to  in  support  of  such  proposition. 
The  granting  of  changes  of  venue  in  civil  cases  is  governed 
by  section  207  of  the  code  and  section  208  as  amended  by 
the  acts  of  1861,  2  G.  &  H.  154,  155.  The  seventh  clause 
of  section  207  provides,  that  "  when  either  party  shall  make 
and  file  an  affidavit  of  the  bias,  prejudice  or  interest  of  the 
judge  before  whom  the  said  cause  is  pending,  the  said  court 
shall  grant  a  change  of  venue." 

It  is  provided  by  section  208,  as  amended,  that  "  upon  the 
granting  of  such  change  of  venue  for  any  of  the  causes  men- 
tioned in  the  first,  second,  sixth  and  seventh  specifications  of 
section  207,  the  judge  shall  appoint  a  time  to  hold  said  trial, 
which  shall  not  be  less  than  sixty  days  from  that  time ;  or  it 
may  be  tried  at  the  same  term  the  change  is  made,  and  it  shall 
be  his  duty  to  call  some  judge  of  the  court  of  common  pleas, 
circuit  court,  or  of  the  Supreme  Court,  if  such  case  be  in 
the  circuit  court,  and  if  in  the  common  pleas  court  any 
judge  of  Ihe  Supreme,  circuit,  or  common  pleas  court  to  try" 
said  cause,  who  shall  try  or  continue  the  same,  or  change  the 
venuethereof,  as  if  it  had  originally  been  brought  before  him." 

The  above  section  in  express  terms  gave  to  the  court 
below  power  to  fix  a  time,  in  vacation,  for  the  trial  of  said 
cause.  There  seems  to  be  no  room  to  doubt  that  the  action 
of  the  court  below  was  strictly  in  accordance  with  the  stat- 
ute. This  ruling  does  not  conflict  with  that  in  Ex  Parte 
Skeen,  41  Ind.  418.  That  was  a  criminal  cause  and  was  gov- 
erned by  a  statute  very  different  from  the  one  above  quoted 
in  reference  to  civil  cases. 
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If,  however,  there  had  been  any  want  of  power  to  appoint 
a  time,  in  vacation,  for  the  trial  of  said  cause,  the  question 
of  jurisdiction  over  the  defendant  was  waived. 

It  appears  from  the  record  that  after  the  demurrer  was 
overruled,  the  cause  was,  by  agreement  of  the  parties,  trans- 
ferred to  the  circuit  court  for  trial,  and  that  the  parties 
appeared  in  that  court  and  went  to  trial  without  any  objec- 
tion. The  agreement  of  the  parties  entered  in  the  common 
pleas  court  gave  the  circuit  court  jurisdiction  of  the  person 
of  the  appellant,  and  the  Uw  gave  it  jurisdiction  of  the  sub- 
ject-matter of  the  suit.  It  is  well  settled  that  where  the 
court  has  jurisdiction  of  the  subject-matter  of  the  action,  an 
appearance  to  the  action  in  the  court  to  which  a  change  of 
venue  has  been  taken  is  a  waiver  of  any  objection  of  juris- 
diction over  the  person  or  as  to  the  regularity  of  the  change 
of  venue,  Bosley  v.  Farquar,  2  Blackf.  6i  ;  Wilson  v.  ColeSp, 
2  Blackf.  402 ;  Clark  v.  The  State,  4  Ind.  268 ;  Mahon  v. 
Mahoris  Adm*r,  19  Ind.  324 ;  McDougle  v.  Gates,  21  Ind.  6$  ; 
yudah  V.  The  Trustees  of  Vincennes  University,  23  Ind.  272  ; 
Coxv,Pruitt,2^  Ind.  90;  Smith  v.  Jeffries,  25  Ind.  376;  Gar- 
ner's  AdnCr\.  Board,  27  Ind.  323;  Street  v.  Cltapman,  29  Ind. 
142 ;  Hamrick  v.  The  Danville,  etc.,  G.  R.  Co.,  32  Ind.  347. 

We  proceed  to  inquire  whether  there  was  a  deficiency  in 
the  statement  of  the  facts  of  the  complaint.  It  is  claimed  by 
appellant's  counsel  that  the  complaint  does  not  sufficiently 
allege  the  interest  of  the  appellee  in  the  property  insured 
and  destroyed.  The  allegations  of  interest  to  be  found  in 
the  complaint  are  as  follows : 

"That  the  plaintiff,  on  the  loth  day  of  March,  1871,  was 
interested  in  certain  property  in  the  city  of  Madison  herein- 
after more  fully  described,  then  in  the  plaintiff's  possession^ 
to  the  value  of  ten  thousand  dollars,  and  so  continued  inter- 
ested until  the  destruction  of  said  property  as  hereinafter 
alleged." 

Again  it  is  averred,  **  thirteen  thousand  dollars  on  his 
(plaintiff's)  stock  of  manufactured  and  unmanufactured 
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tobacco,"  etc.  The  property  is  also  described  in  the  policjr 
of  insurance  which  was  filed  with  and  made  a  part  of  the 
complaint  as  his  (Johnson's). 

The  policy  in  the  present  case  does  not  enumerate  specific 
articles,  but  covers  classes  of  property,  as  stock  of  manu- 
factured and  unmanufactured  tobacco,  extracts,  and  machin- 
ery. The  complaint  need  not  be  more  specific  in  the  descrip- 
tion of  the  property  insured  than  the  policy.  The  proof 
will,  of  necessity,  show  the  items  of  the  loss  and  their  value 
and  the  extent  and  nature  of  the  interest.  Strong  v.  Manu- 
facturers' Ins.  Co.,  lo  Pick.  40 ;  Fletclier  v.  Commonwealth  Ins. 
Co.,  18  Pick.  419;  Locke  v.  North  Amer.  Ins.  Co.,  13  Mass. 
61 ;  Smith  v.  Bowditch,  etc.,  Ins.  Co.,  6  Cush.  448. 

The  complaint  should  allege  that  the  assured  had  an  inter- 
est in  the  property  insured,  and  to  what  amount,  at  the  com- 
mencement of  the  risk  and  at  the  time  of  the  loss,  but  it 
was  not  necessary  to  state  the  plaintiff's  title  to  or  ownership 
in  the  property  insured  against  loss  by  fire.  Gilbert  v.  The 
National  Insurance  Co.,  12  Irish  Law,  143;  S.  C,  2  Bennett 
Fire  Ins.  Cas.  690 ;  Phillips  Ins.,  sec.  2020 ;  Granger  v. 
Howard  Insurance  Co.,  5  Wend.  200 ;  Marshall  Ins.  682  \ 
De  Forest  v.  The  Fulton  Fire  Insurance  Co.,  i  Hall,  84 ;  Van 
Natta  V.  Mutual,  etc..  Insurance  Co.,  2  Sandf.  490 ;  Angeli 
Ins.  218,  sec.   182  ;  Phillips  Ins.,  sec.  354. 

An  averment  of  interest  became  necessary  after  the  wager 
of  policies  was  prohibited.  Nantes  v.  Thompson,  2  East, 
385  ;  Buchanan  v.  Ocean  Ins.  Co.,  6  Cowen,  332 ;  Phillips 
Ins.,  sec.  2018. 

In  Granger  v.  Howard  Ins.  Co.,  supra^  Mr.  Chief  Justice 
Savage  met  a  similar  objection  thus : 

''  It  is  objected  that  the  counts  do  not  specify  the  nature 
or  extent  of  the  plaintiff's  interest  In  2  Marshall,  682,  it  is 
said :  '  The  averment  of  interest  in  the  insured  may  be 
either  general  or  special ;  under  a  general  averment  of  inter- 
est, the  plaintiff  may  give  in  evidence  any  interest  he  may 
have  in  the  thing  insured ;  but  if  the  interest  be  averred 
specially,  it  must  be  proved  as  stated.    The  general  aver- 
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mcnt  is  therefore  in  most  cases  to  be  preferred/  The  counts 
in  this  case  are  in  the  usual  form,  that  the  plaintiff  was  inter- 
ested in  the  subject-matter  insured  to  the  amount  insured ; 
and  was  there  no  objection  to  the  maintenance  of  the  action 
by  the  plaintiff  in  his  character  of  assignee,  this  point  would 
be  no  bar  to  a  recovery." 

The  complaint  in  the  present  action  conforms  to  the  prec- 
edent to  be  found  in  note  5  to  section  404,  2  Greenleaf 
Evidence. 

It  is,  in  the  second  place,  insisted  that  there  is  no  state- 
ment that  the  rights  of  the  appellee  have  been  injured  or 
•destroyed,  and  nothing  as  to  damages. 

We  think  the  objection  is  not  sustained  by  the  record 
The  complaint  alleges,  that  "  all  of  said  property  (fully 
desdribed  in  schedule  A,  and  filed  herewith),  was  accidentally 
and  by  misfortune  totally  consumed  by  fire."  The  schedule 
referred  to  sets  forth  the  property  destroyed,  by  items,  with 
the  value  set  opposite  in  figures.  The  total  value  is  nine 
thousand  and  seventy-two  dollars.  The  notary's  certificate 
is  recited  in  the  complaint,  to  the  effect  **  that  the  plaintiff 
really  and  by  misfortune  has  sustained  by  said  fire  loss  and 
damage  to  the  amount  of  the  sum  mentioned  in  said  certifi- 
cate, to  wit,  nine  thousand  and  seventy-two  dollars,"  etc. 
In  the  conclusion  of  the  complaint,  a  judgment  is  demanded 
for  the  sum  of  thirty-one  hundred  dollars.  The  precedents 
do  not  contain  any  more  definite  allegations  of  loss  and  dam- 
age. The  loss  averred  in  the  complaint  is  a  total  loss.  The 
value  of  the  property  at  the  time  of  the  loss  is  given  in  dol- 
lars and  cents  in  the  schedule  which  is  made  a  part  of  the 
complaint.  An  interest  in  the  insured  property  to  the  value 
of  ten  thousand  dollars  is  set  forth  in  the  complaint,  and  its 
value  alleged  to  be  nine  thousand  and  seventy-two  dollars. 
The  loss  being  alleged  to  be  total,  the  damages  sustained 
would  be  implied,  were  it  not  required  by  the  code  that  where 
a  recovery  of  money  is  demanded,  the  amount  thereof  shall 
be  stated.    Clause  4  of  section  49  of  the  code,  2  G.  &  H. 
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y6.    This  requirement  was  complied  with  in  the  present 
case. 

In  our  opinion,  the  court  possessed  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  appellant,  and  the 
complaint  contained  facts  sufficient  to  constitute  a  cause  of 
action,  and,  hence,  the  court  committed  no  error  in  over- 
ruling the  demurrer  thereto. 

We  next  inquire  whether  the  court  erred  in  sustaining  the 
demurrer  to  the  sixth,  seventh,  eighth,  and  ninth  paragraphs- 
of  the  answer. 

The  sixth  paragraph  was  as  follows : 

**  And  for  further  answer,  the  said  defendant  says  said  plain-^ 
tiff  falsely  and  fraudulently  represented  at  the  time  of  the  issu- 
ing of  said  policy,  that  said  machinery  used  by  him  in  manu- 
facturing tobacco  to  be  insured  was  of  the  value  of  two  thou- 
sand  five  hundred  dollars,  when  it  was  only  of  the  value  of 
nine  hundred  dollars,  and  falsely  and  fraudulently  represented 
that  said  manufactured  and  unmanufactured  tobacco  was 
of  the  value  of  three  thousand  five  hundred  dollars,  when  it 
was  only  of  the  value  of  one  thousand  dollars ;  and  falsely 
and  fraudulently  represented  that  his  flavoring  extract  was> 
of  the  value  of  seven  hundred  and  fifty  dollars,  when  it  was 
only  of  the  value  of  one  hundred  and  fifty  dollars ;  and  said 
defendant,  relying  upon  said  representation  at  the  time, 
issued  the  policy." 

The  policy  upon  which  this  action  was  based  was  not  a, 
valued  but  an  open  policy.  The  value  at  the  time  of  the 
loss  is  expressly  made  the  criterion.  In  a  valued  policy  an 
over-valuation  of  the  property  is  material,  but  in  an  open 
policy  it  is  immaterial.  In  an  open  policy  the  company  is 
only  liable  for  the  actual  value  of  the  property  lost.  A  val- 
ued policy  is  a  stipulation  for  liquidated  damages.  Phillips 
Ins.,  sees.  1178  and  11 80;  Harris  \.  Eagle  Fire  Co.^  5  Johns. 
368 ;  Bouvier  Law  Diet.  345 ;  Cox  v.  TIte  ^tna  Insurance^ 
Co.y  29  Ind.  586.  In  the  case  last  cited,  it  is  expressly  decided 
that  in  an  open  policy  an  over-valuation  is  immaterial. 

The  second  paragraph  of  the  answer  alleged  that  the 
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plaintiff  falsely  and  fraudulently  represented  that  the  value 
of  the  property  insured  was  seven  thousand  five  hundred  dol- 
lars, when  it  was  only  worth  two  thousand  five  hundred  dollars. 
This  was,  in  substance,  the  same  as  the  sixth,  for  under  this 
paragraph  the  same  evidence  was  admissible  as  under  the 
^ixth.  The  one  was  general,  while  the  other  was  specific 
in  the  allegations  of  over-valuation,  but  the  same  evidence 
neas  admissible  under  the  one  as  the  other. 

This  case  was.  before  its  trial,  consolidated  with  the  case 
of  this  appellee  against  The  Germania  Insurance  Co.,  and 
by  agreement  both  were  tried  together.  The  jury  rendered 
a  general  verdict  and  answers  to  interrogatories  as  to  the 
value  of  each  class  of  property  lost,  so  as  to  ascertain  if  the 
losses  covered  or  equalled  the  amount  of  both  policies.  The 
reason  for  the  consolidation  was,  both  policies  were  issued 
on  the  same  day,  in  favor  of  the  same  person,  on  the  same 
property,  by  the  same  agent,  and  had  the  same  time  to  run. 
After  the  consolidation  they  were  tried  as  one  case.  The 
l^eneral  verdict  was  for  five  thousand  one  hundred  dollars, 
but  was  divided  as  follows  :  Germania,  two  thousand  four 
hundred  dollars ;  Aurora,  three  thousand  one  hundred  dol- 
lars.    For  these  sums  judgment  was  rendered. 

It  is  obvious  that  the  court  committed  no  error  in  sus- 
taining the  demurrer  to  the  sixth  paragraph. 

The  seventh  paragraph  alleges  that  the  appellee  fraudu- 
lently stated  as  to  said  loss  by  fire  that  the  whole  amount  of 
property  owned  by  him  lost  in  said  fire  covered  by  said  pol- 
icy was  eight  thousand  six  hundred  and  sixty-two  dollars, 
when  in  truth  and  in  fact  the  whole  value  of  said  property 
did  not  exceed  three  thousand  dollars,  and  said  plaintiff  well 
knew  the  same. 

It  is  not  alleged  that  the  statement  was  made  to  the  appel- 
lant or  her  agent,  or  that  the  appellant  was  induced  thereby 
to  expend  any  money  or  do  any  act  to  her  injury  that  she 
would  not  have  otherwise  done. 

Nor  is  it  alleged  that  such  statement  was  made  under  oath 
in  the  schedule  required  by  the  policy,  nor  in  the  prelimi- 
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nary  proof,  nor  in  any  transaction  in  relation  to  the  loss*. 
The  statement  of  loss  after  the  fire  does  not  increase  the 
risk.  There  is  no  condition  in  the  policy  to  which  the  par- 
agraph can  apply. 

The  eighth  paragraph  is  as  follows:  ''That  the  plaintiff 
negligently  stood  by  at  the  time  of  said  loss,  and  permitted* 
said  property  embraced  in  said  policy  to  be  consumed  and 
destroyed,  and  did  not  make  any  reasonable  exertion  to  pre* 
vent  said  fire  or  save  said  property  or  any  part  thereof." 

The  above  paragraph  is  exceedingly  meagre  and  indefinite- 
in  its  averments.  There  are  no  facts  averrec);  but  simply^ 
conclusions.  It  says  the  appellee  negligently  stood  by.. 
What  is  meant  by  standing  by  ?  In  another  portion  it  avers 
that  he  did  not  make  any  reasonable  exertion  to  prevent  the 
fire  or  save  the  property.  It  is  not  averred  that  he  could  have 
prevented  the  fire  or  saved  the  property  from  loss.  If  he  could 
have  prevented  the  fire  or  saved  the  property  from  destruction^ 
such  conduct  would  have  affected  the  measure  of  damages*. 
The  use  of  the  word  "negligently"  will  not  supply  the  omis- 
sion to  aver  that  it  was  in  his  power  either  to  prevent  the 
fire  or  loss  of  property.  In  the  connection  in  which  it  is 
used,  it  has  no  legal  meaning,  nor  does  it  state  a  fact 

The  condition  of  the  policy  is  not  that  defendant  will  not 
be  liable  for  any  loss,  but  provides  the  assured  shall  use  his 
best  endeavors  to  save,  secure,  and  preserve  the  property,  and 
if  he  fails  to  do  so,  the  insurer  will  not  be  liable  to  pay  dam*^ 
ages  caused  by  any  such  neglect 

We  think  the  answer  was  clearly  bad. 

The  ninth  paragraph  is  as  follows :  ''  And  for  a  further 
answer  defendant  says,  that  said  insured  did  not  furnish  cer* 
tified  copies  of  bills,  invoices,  or  other  papers,  lost  or 
destroyed,  and  did  not  and  would  not  submit  to  an  examina- 
tion under  oath  touching  said  loss,  and  would  not  answer  all 
questions  touching  such  loss,  though  requested  to  do  so,  and 
which  was  required  by  the  conditions  of  said  policy." 

The  eighth  condition  of  the  policy  is  as  follows:  "And 
whenever  required  in  writing,  the  insured  shall  produce  and 
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exhibit  their  books  of  account  and  other  vouchers  in  sup- 
port of  the  claim,  and  permit  extracts  and  copies  thereof  to 
be  made,  and  also  to  exhibit  to  any  person  named  by  this 
company  or  their  agent,  and  permit  to  be  examined  by  them^ 
any  property  damaged  or  on  which  any  loss  is  claimed,  and 
that  every  facility  be  given  them  to  do  so,  and  the  insured, 
their  agent,  or  clerk  shall  also,  if  required,  submit  to  an 
examination,  under  oath,  by  the  agent  or  attorney  of  this 
company,  and  answer  all  questions  touching  his,  her,  or  their 
knowledge  of  any  thing  relating  to  such  loss  or  damage,  and 
subscribe  such  examination,  the  same  being  reduced  to 
writing,  and  till  such  proof,  examination,  declaration,  certif- 
icates, and  exhibition  of  damaged  property  are  produced  and 
permitted  by  the  claimant  when  requested  as  above,  the  loss 
shall  not  be  payable." 

The  eighth  condition  requires  the  insured,  whenever 
required  in  writing,  to  produce  and  exhibit  their  books  of 
account  and  other  vouchers  in  support  of  their  claim  and 
permit  extracts  and  copies  thereof  to  be  made.  The  para* 
graph  under  examination  does  not  aver  that  the  appellee 
was  required  in  writing  to  produce  such  books  and  vouchers 
and  permit  extracts  and  copies  to  be  made.  There  was  no 
obligation  resting  on  him  to  do  so  until  so  required  in  writ- 
ing. 

The  next  clause  of  such  condition  provides  that  the 
insured  shall  exhibit  to  any  person  named  by  the  company 
or  their  agent,  and  permit  to  be  examined  by  them  any 
property  damaged  or  on  which  any  loss  is  claimed,  and  shall 
af!brd  such  person  every  facility  so  to  do.  The  answer  does 
not  attempt  to  allege  a  failure  to  comply  with  the  above  con- 
dition. 

The  third  clause  makes  it  the  duty  of  the  insured  to  sub- 
mit to  examination  under  oath  by  the  agent  or  attorney  of 
the  company.  The  answer  avers  in  a  very  general  way,  that 
the  appellee  refused  to  submit  to  an  examination  under  oath, 
but  it  does  not  aver  when,  or  by  whom,  the  request  was 
made.    It  does  not  aver  whether  the  request  was  made 
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within  sixty  days  from  the  loss,  or  whether  it  was  before  or 
after  the  suit  was  commenced.  A  demand  made  after  the 
sixty  days  and  after  action  brought  is  a  nullity.  Nor  is  it 
alleged  that  the  request  was  made  by  an  agent  or  attorney 
of  the  company.  None  other  had  the  right  to  require  such 
examination.  Nor  is  any  time  or  place  named,  "when  or 
where  such  examination  was  to  take  place. 

We  think  the  answer  was  bad. 

In  our  opinion,  the  court  committed  no  error  in  sustaining 
the  demurrer  to  the  sixth,  seventh,  eighth,  and  ninth  para- 
graphs of  the  answer. 

This  leaves  for  our  decision  the  questions  arising  upon 
the  overruling  of  the  demurrer  to  the  second,  fourth,  sixth, 
seventh,  and  eighth  paragraphs  of  the  reply. 

The  second  paragraph  was  intended  as  a  defence  to  the 
matters  set  up  in  the  paragraph  of  the  answer  numbered 
twelve,  which  was  a  substitute  for  the  tenth  paragraph. 
That  paragraph  alleged  that  the  risk  had  been  materially 
increased  by  using  the  third  story  of  the  building  insured 
as  a  store-room  for  old  boxes,  casks,  and  rubbish.  The  sec- 
ond paragraph  of  the  reply  alleged  that  the  boxes,  goods, 
and  materials  referred  to  were  materials  commonly  used  and 
necessary  for  storing,  packing,  shipping,  and  receiving 
tobacco  and  carrying  on  the  business  of  manufacturing, 
buying,  and  selling  tobacco,  and  were  used  in  said  business 
and  constituted  a  part  of  the  risk  insured  against. 

The  learned  counsel  for  appellant  have  not  pointed  out 
any  objection  to  this  paragraph  of  the  reply,  and  we  think 
none  exists.     We  think  it  good. 

The  fourth  paragraph  of  the  reply  is  addressed  to  the 
answer  numbered  ten  and  one-half,  but  there  is  no  such  par- 
agraph in  the  record.  The  record  says :  "  Come  the  parties 
and  defendant  files  amended  fifth  paragraph  of  answer  here- 
in, which  reads  as  follows,  to  wit :  (See  page  39,  line  20,  to 
page  39,  line  30) ;  and  a  substituted  tenth  paragraph  of  answer : 
(See  page  41,  line  26,  to  page  42,  line  14);  and  an  additional 
tenth  and  one-half  paragraph  of  answer :    (See  page  42, 
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line  15,  to  page  43,  line  4)  ;  and  an  additional  twelfth  para- 
graph of  answer :  (See  page  40,  line  10,  to  page  40,  line 
20).     And  plaintiff  is  ruled  to  reply." 

The  clerk  says  the  twelfth  paragraph  is  substituted  for  the 
tenth,  and  that  the  thirteenth  is  substituted  for  ten  and  one- 
half.  But  the  tenth  is  in  the  record,  and  alleges  that  the  plain- 
tiff failed  to  give  written  notice  of  the  loss  as  required  by  the 
policy.  The  thirteenth  alleges  that  the  plaintiff  insured  in 
another  company  without  the  consent  of  the  defendant. 
The  twelfth  is  the  only  paragraph  of  the  answer  which 
sieges  that  the  risk  was  increased  by  using  the  upper  story 
for  a  store-room,  by  the  adjoining  building  being  used  for 
-a  printing  office,  and  by  another  building  which  was  adjoin- 
ing being  used  as  a  carpenter's  shop,  where  doors,  window 
frames,  and  sash  and  other  inflammable  lumber  were  stored, 
and  that  plaintiff  failed  to  give  defendant  notice.  The  fourth 
paragraph  of  the  reply  alleged  that  the  printing  office  was 
placed  in  the  adjoining  building  with  the  knowledge  and 
consent  of  the  local  agent  of  the  appellant.  The  objection 
to  the  reply  is,  that  it  assumes  to  answer  the  whole  para- 
graph of  the  answer  but  only  answers  a  part,  because  no 
reference  is  made  to  the  adjoining  building  being  used  as  a 
•carpenter's  shop  and  for  the  storage  of  inflammable  lumber. 
If  the  reply  was  addressed  to  the  twelfth  paragraph,  the 
objection  would  be  well  taken,  but  it  is  addressed  to  ten  and 
one-half,  and  assumes  to  be  in  bar  of  the  entire  answer,  and 
as  that  paragraph  is  not  in  the  record,  we  cannot  say,  and 
have  no  right  to  assume,  that  it  related  to  any  thing  but  the 
printing  office.  There  is  a  reply  in  denial  to  the  twelfth 
paragraph  of  the  answer. 

Under  the  facts  stated,  we  cannot  say  that  the  fourth  par- 
agraph of  the  reply  was  bad  for  assuming  to  be  in  bar  of 
the  whole  paragraph  of  the  answer,  when  in  fact  it  only 
oonstituted  a  defence  to  a  part  of  it. 

The  eleventh  paragraph  alleges  that  the  plaintiff  failed 
and  refused  to  produce  his  books  and  bills  of  purchase,  etc 

The  sixth  paragraph  of  the  reply  alleged,  as  an  excuse  for 
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such  failure,  that  they  were  destroyed  by  the  fire.    This  was  a 
good  excuse.    The  reply  was  good. 

The  seventh  paragraph  of  the  reply  is  addressed  to  the' 
answer  numbered  ten  and  one-half,  and  says  that  the  plain- 
tiff had  no  knowledge  that  said  adjoining  building  was  used 
for  the  storage  of  inflammable  materials.  Inasmuch  as  such 
paragraph  of  the  answer  is  not  in  the  record,  we  cannot 
determine  any  thing  as  to  the  seventh  paragraph  of  the 
reply. 

The  eighth  paragraph  of  the  reply  is  adddressed  to  the 
ninth  paragraph  of  the  answer.  As  we  have  seen,  a  demur* 
rer  was  correctly  sustained  to  that  paragraph  of  the  answer^ 
It  is,  therefore,  wholly  immaterial  whether  the  reply  was 
good  or  bad.  But  we  presume  it  was  really  intended  for  a 
reply  to  the  tenth  paragraph,  which  alleges  that  the  certifi- 
cate of  the  loss  was  improperly  certified.  It  was  certified 
by  a  notary  public,  instead  of  by  the  nearest  magistrate* 
The  reply  alleged  that  the  defendant  was  a  foreign  insurance 
company,  and  that  a  certificate  by  the  nearest  m^istrate 
was  no  longer  required  by  the  statute. 

The  sixth  section  of  the  act  of  December  2 1st,  1865,  regu- 
lating foreign  insurance  companies,  provides,  that  "  no  such 
insurance  company  shall  insert  any  condition,  in  any  policy 
hereafter  issued,  requiring  the  insured  to  give  notice  forth- 
with, or  within  the  period  of  time  less  than  five  days,  of  the 
loss  of  the  insured  property ;  nor  shall  any  condition  be 
inserted  in  such  policy,  requiring  the  insured  to  procure  the 
certificate  of  the  nearest  justice  of  the  peace,  mayor,  judge, 
clergyman,  or  other  ofiScial,  or  person,  of  such  loss,  or  the 
amount  of  such  loss ;  and  any  provision  or  condition  con- 
trary to  the  provisions  of  this  section,  or  any  condition  in 
said  policy,  inserted  to  avoid  the  provisions  of  this  section^ 
shall  be  void,  and  no  condition  or  agreement,  not  to  sue  for  a 
period  less  than  three  years,  shall  be  valid."  3  Ind.  Stat.  315. 

The  policy  upon  which  the  action  is  founded  was  executed 
on  the  loth  day  of  March,  i87i»  ^nd  consequently  was  gov- 
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erned  by  the  provisions  of  the  above  quoted  section.  Under 
such  section,  the  reply  was  good. 

We  have  thus  gone  through  the  entire  record  and  have 
examined  and  passed  upon  every  question  arising  in  the 
record,  and  have  reached  the  conclusion  that  no  such  error 
intervened  as  would  justify  us  in  setting  aside  the  verdict  of 
the  jury  and  the  judgment  of  the  court  below  and  awarding 
a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


The  Germanu  Insurance  CoiiPANT  v.  Johnson. 

From  the  Jefferson  Circuit  Court 

y.  Y.  Allison  and   W.  S.  Fricdley^  for  appellant. 
H.  W.  Harrington  and  C.  A.  Korbly^  for  appellee. 

BusKiRK,  J. — ^This  case  is  in  all  its  legal  aspects  the  same 
as  the  case  of  The  Aurora  Insurance  Co.  v.  Johnson,  ante^  p. 
315  ;  and  upon  the  ruling  in  that  case  the  judgment  in  the 
present  is  affirmed. 

The  judgment  is  affirmed,  with  costs. 


('46    «ft 

Stewart  v,  Harthan  et  al.  ^^^ 

COMSnrunoNALLAW.^iVrEr^tf  JVay, ^The  law  for  the  establishment  of  pit-  \  4Sb  83i 

vate  ways,  for  the  benefit  of  one  man  over  'iie  lands  of  another,  is  unconstltu-  ' 

tionaL 

Private  Way. — Public  Highway. — If  a  way  is  petitioned  for  and  damages 
■iiffwed  at  for  a  private  way,  and  the  order  of  the  boazd  of  comininioiifmi 
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made  for  a  private  way,  the  way  cannot  be  sustained  on  the  ground  that  it  is  a 
public  highway. 

Way  op  Necessity. — ^A  way  of  necessity  derives  its  origin  from  a  grant,  and 
cannot  legally  exist  where  neither  the  party  claiming  the  way,  nor  the  owner 
of  the  land  over  which  it  is  claimed,  or  any  one  under  whom  they  or  either 
of  them  claim,  was  ever  seized  of  both  tracts  of  land. 

Estoppel.— /Vwo/tf  Way. — The  receipt  of  damages  assessed  in  proceedings 
before  county  commissioners  for  the  opening  of  a  private  way  will  not  estop 
the  person  receiving  the  same  from  resisting  the  opening  of  the  way  over  his 
lanilg^  where  the  money 'is  accepted  under  a  mistake  as  to  the  amount  of  woik 
that  will  be  done  in  opening  the  way  by  the  person  for  whose  benefit  it  is  pro- 
posed to  be  opened. 

From  the  Elkhart  Circuit  Court. 

y.  H.  Baker  and  %  A.  S.  Mitchell^  for  appellant 
W.  A,  Wood  and  R.  M.  yohnsoHy  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees  for  trespass  on  real  property.  It  is  alleged  in 
the  first  paragraph  of  the  complaint,  that  on  the  ist  day  of 
September,  1872,  and  on  divers  Other  days  and  times  between 
said  date  and  the  commencement  of  this  suit,  the  defendants, 
with  force  and  arms,  wrongfully  and  unlawfully  broke  open, 
and  with  horses,  wagons,  and  other  vehicles,  entered  into 
and  upon  the  plaintiff's  close,  situate  in  the  county  of  Elk- 
hart, etc.,  to  wit,  the  north-east  quarter  of  the  north-west 
quarter  of  section  thirty-four,  in  township  thirty-six,  north 
of  range  five  east;  and  the  defendants  and  their  servants 
then  and  there  broke  down,  opened,  destroyed,  and  carried 
away  the  plaintiff's  gates  then  and  there  on  said  premises 
being,  and  then  and  there,  on  the  days  and  times  aforesaid, 
with  cattle,  horses,  hogs,  and  sheep,  ate  up,  depastured,  trod 
down,  and  destroyed  the  grass,  wheat,  and  herbage  of  the 
plaintiff)  then  and  there  on  said  premises  growing,  and  sub- 
verted the  soil ;  and  then  and  there,  on  the  days  and  times 
aforesaid,  by  means  of  breaking  and  leaving  open  the  said 
close,  the  said  defendants  have  greatly  encumbered  the  same 
and  prevented  this  plaintiff  from  having  and  enjoying  the 
same  in  so  full  and  ample  a  manner  as  he  otherwise  might; 
by  means  of  which  said  wrongful  acts  and  doings  of  said 
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defendants  the  plaintiff  is  damaged  in  the  sum  of  two  hun- ' 
dred  dollars ;  wherefore,  etc. 

In  the  second  paragraph,  it  is  stated  that  the  plaintiff  is 
seized  of  the  lands  described  in  the  first  paragraph,  and  they 
are  described  as  in  that  paragraph ;  that  he  is  seized  and 
possessed  thereof  as  tenant  (rom  year  to  year.  It  is  then 
stated  that  Adam  W.  Hartman  gave  notice  and  filed  a  peti- 
tion before  the  county  commissioners,  praying  for  a  private 
way  over  said  lands,  procured  appraisers  of  damages  to  be 
appointed,  upon  whose  reports  at  the  December  term,  1870,. 
the  commissioners  granted  a  private  way  to  and  for  the  use 
of  said  Adam  W.  Hartman,  one  rod  in  width,  along  and 
over  said  lands,  on  the  condition  that  he  should  open  and 
repair  the  same  as  required  by  law;  that  the  defendants 
immediately  after  the  granting  of  said  private  way  as  afore- 
said, and  without  opening  said  private  way  by  fencing  or 
otherwise  separating  the  same  from  the  residue  of  said  close, 
which  was  and  is  under  cultivation  for  farming  purposes, 
unlawfully  and  wrongfully  broke  down  the  fence  around 
said  close,  and  suffered  and  permitted  his  said  close  to  remain 
open  and  exposed  for  a  long  time,  to  wit,  one  month ;  and 
that  for  the  purpose  of  protecting  his  said  close,  and  aflford- 
ing  to  the  defendants  good  and  convenient  ingress  and  egress 
through  and  over  the  said  private  way  until  the  defendants 
should  open  and  fence  said  private  way,  the  plaintiff  caused 
to  be  erected  at  the  temtini  of  said  proposed  private  way 
good  and  convenient  swinging  gates,  provided  with  good 
and  convenient  means  for  opening  and  fastening  the  same ; 
but  plaintiff  says  that,  notwithstanding  the  premises,  the 
said  defendants  unlawfully  and  wrongfully,  with  teams  and 
vehicles,  broke  into  and  lefl  open  the  close  of  the  plaintifl^ 
and  from  the  ist  day  of  August,  1872,  continuously  until 
the  commencement  of  this  suit,  and  at  divers  days  and  times 
before  and  since  said  date,  the  said  defendants  have  unlaw* 
fully  and  wrongfully  broken  into  and  lefl  open  the  said  gates,. 
and  have,  with  cattle,  horses,  hogs,  and  sheep,  subverted  the 

^il,  and  trod  down,  ate  up,  depastured,  and  damaged  the 
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pasturage,  wheat,  corn,  oats,  and  other  herbage  then  and 
there  growing,  etc.,  and  have,  on,  etc.,  with  teams,  etc., 
broken  into  said  close,  and  broken  down  and  carried  away 
the  plaintiff's  gates;  by  means  whereof  the  plaintiff  is  and 
has  been  deprived  of,  etc,  is  compelled  to  keep  watch,  etc., 
over  his  close,  which  is  now  seeded  in  wheat,  and  has  been 
compelled  to  drive  out  cattle,  etc.,  which  enter  his  said  close, 
and  to  watch  and  shut  the  gates  so  left  open,  etc.;  whereby 
he  has  lost  one  month's  time,  of  the  value  of  fifty  dollars ; 
and  by  reason  of  which  acts  he  has  been  damaged  two  hun- 
dred dollars;  that  the  defendants  pass  through  said  gates 
nearly  every  day,  and  sometimes  several  times  each  day ; 
that  he  has  his  field  in  wheat,  leaving  a  passage  way  of 
eighteen  feet ;  that  the  defendants  declare  that  they  will  not 
permit  said  gates  to  remain,  and  will  not  allow  them  to 
remain  closed,  and  have  threatened  violence  to  the  plaintiff 
and  his  servants  for  undertaking  to  keep  said  gates  closed ; 
and  that  said  Adam  W.  Hartman  has  appeared  and  remained 
from  time  to  time  on  said  way,  and  with  a  gun,  with  the 
purpose  and  intention,  as  plaintiff  is  informed  and  chaises, 
of  preventmg  the  plaintiff  and  his  servants  from  protecting 
his  close  and  keeping  said  gates  shut ;  that  unless  the  defend- 
ants are  restrained  from  destroying  the  plaintiff's  gates,  and 
from  leaving  and  continuing  them  open,  etc.,  great  and  irrep* 
arable  injuries  will  result  to  him  pending  the  litigation  in 
this  behalf,  for  which  he  has  no  adequate  remedy  at  law,  etc. 
Prayer  for  a  temporary  restraining  order,  for  a  perpetual 
injunction  on  the  final  hearing,  and  for  two  hundred  dollars 
in  damages. 

The  complaint  is  verified  by  the  oath  of  the  plaintif!)  and 
with  the  second  paragraph  there  is  filed  a  copy  of  the  pro- 
ceedings before  the  county  commissioners  for  the  laying  out, 
etc.,  of  the  private  way. 

A  temporary  restraining  order  was  granted,  at  chambers, 
to  continue  uiitil  the  second  day  of  the  next  term* 

A  demurrer  to  the  second  paragraph  of  the  complaint,  on 
the  ground  that  the  same  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action,  was  filed  by  the  defendants  and 
overruled  by  the  court 

The  defendants  then  answered,  first,  by  a  general  denial, 
and,  second,  that  the  said  Adam  W.  Hartman  is  the  owner, 
and  seized  in  fee  of,  to,  and  in,  the  east  half  of  the 
south-west  quarter  of  section  thirty-four,  in  township  thirty- 
six,  north  of  range  five  east,  in  said  county  of  Elkhart;  that 
he  purchased  the  same  as  a  home  for  himself  and  family,  and 
has  made  valuable  improvements  thereon,  etc.;  that  defend- 
ant with  his  family,  of  which  said  Moses,  one  of  the  defend- 
ants, is  a  member,  reside  in  the  dwelling-house  on  said  land ; 
that  the  most  suitable  and  eligible  place  for  a  dwelling  and 
other  houses  and  necessary  buildings  on  said  farm  was  and 
is  near  the  north-east  comer  of  said  tract  of  land,  near  the 
center  of  the  section ;  that  there  is  no  public  highway  run- 
ning by,  to,  or  near  the  said  dwelling-house  of  the  defend- 
ant Adam  W.  Hartman ;  that  there  is  a  public  highway  on 
and  along  the  north  and  east  sides  of  said  section,  but  none 
on  the  south  of  nor  through  said  section ;  that  a  large  part 
of  the  said  south-west  quarter  of  said  section  is  wet,  swampy, 
and  low  land,  taken  up  by  what  is  known  as  Yellow  Creek  Lake, 
which  is  so  situated,  with  the  wet  and  swampy  lands  adjoin- 
ing, as  to  render  it  almost  an  impossibility  to  make  a  road 
passable  leading  from  the  dwelling-house  of  the  defendant 
Adam  W.  Hartman  to  the  road,  or  public  highway,  running 
along  the  west  side  of  said  section ;  and  that  the  obtaining 
of  a  road  leading  from  the  said  dwelling-house  to  the  public 
highway  along  the  east  side  of  said  section  is  prevented  by 
the  situation  and  location  of  the  buildings  and  appurtenances 
belonging  to  and  owned  by  one  Downer,  who  occupies  the 
tract  of  land  between  the  land  of  said  Hartman  and  said 
highway ;  that  being  thus  situated,  and  living  and  residing 
near  the  center  of  said  section,  and  being  refused  a  passage- 
way over  the  lands  of  adjoining  owners  to  the  public  high- 
way, and  having  no  means  of  ingress  or  egress  to  and  from 
his  said  residence,  and  hence,  from  and  to  said  highway, 
except  by  trespassing  upon  the  lands  of  his  neighbors,  as 
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will  more  fully  appear  by  a  map  of  said  section  filed  and 
referred  to,  the  defendant  Adam  W.  Hartman  did,  on  the 
lOth  day  of  August,  1870,  give  notice,  etc.  The  paragraph 
then  states  the  various  steps  taken  to  have  the  private  way 
laid  out  and  opened,  and  a  copy  of  the  record  of  that  pro- 
ceeding is  made  part  of  the  paragraph.  It  is  averred  in  the 
paragraph  that  James  Stewart,  the  present  owner  of  the  Iand». 
in  the  plaintiff's  complaint  described,  under  whom  plaintiff 
holds,  asked  to  have  his  damages  assessed  on  account  of 
said  way ;  that  his  damage  was  assessed  at  thirty  dollars ;. 
that  Adam  W.  Hartman  deposited  that  sum  in  the  county 
treasury  to  his  credit,  and  that  he  afterward  received  and. 
receipted  for  the  same. 

It  is  further  stated,  that  after  the  granting  of  the  said  way 
the  said  Adam  W.  Hartman  proceeded  to  open*and  work 
said  road,  as  described  in  the  petition  and  required  by  law, 
and  has  ever  since  kept  the  same  in  repair ;  that  the  road 
as  granted,  for  one  hundred  and  twenty  rods,  ran  through 
heavy  timber  land,  and  said  Hartman  was  at  great  expense, 
to  wit,  five  hundred  dollars,  in  the  opening  and  working  of 
said  road ;  that  he  notified  said  James  Stewart  to  fence  said 
road  where  it  runs  over  his  said  lands,  etc.;  that  for  a  year 
said  James  Stewart  and  said  plaintiff  did  permit  said  tract  of 
land  over  which  said  road  runs,  to  lie  open  to  the  commons, 
uncultivated  and  untilled,  and  neglected  and  still  neglect  to 
fence  the  same  along  said  road  ;  that  by  order  of  the  board 
of  commissioners  of  said  county,  a  copy  of  which  is  filed,  cer- 
tain animals  are  allowed  to  run  at  large.  It  is  then  alleged 
that  the  plaintiff  and  said  James  Stewart,  after  the  plaintiff 
had  opened  and  worked  said  road  as  stated,  and  after  the 
use  of  the  same  for  more  than  a  year  by  the  defendants,  by 
said  James  Stewart  and  the  plaintiff,  and  by  the  public,  and 
in  the  months  of  September  and  October,  the  plaintiff  erected 
gates,  etc.,  for  the  purpose  of  preventing  these  defendants 
and  the  public  from  using  the  said  road;  that  the  defendants 
notified  the  plaintiff  and  said  James  Stewart  to  remove  the 
obstructions,  so  that  the  road  might  be  used  by  them  and 
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the  public;  and  the  plaintiff  and  said  James  Stewart  failing 
to  do  so,  the  defendants,  for  the  purpose  of  using  said  road 
and  keeping  the  same  open  to  the  use  of  the  public,  did 
enter  upon  said  road,  etc.,  and  remove  said  obstructions,  etc., 
and  have  since  continued  to  keep  said  road  open  and  in 
repair  for  the  use  of  themselves  and  the  public,  as  required 
by  law.  They  allege  that  the  road,  though  granted  on  the 
petition  of  Hartman,  is  of  public  utility  and  a  public  benefit^ 
as  well  as  for  the  private  accommodation  of  said  Hartman* 
Tliey  deny  having  entered  upon  the  lands  of  the  plaintiff,  or 
in  any  way  injured  the  same  or  his  crops,  etc.,  except  in  the 
exercise  of  the  right  so  granted  to  them.  The  receipt  of 
James  Stewart  for  the  thirty  dollars  damages  assessed  in  his 
lavor  is  dated  January  i6th,  1871. 

The  plaintiff  replied,  first,  by  a  general  denial  of  the  second 
paragraph  of  the  answer,  and,  second,  that  before  the  expi- 
ration of  thirty  days  from  the  date  of  the  granting  of  said 
private  road,  and  before  this  plaintiff  or  his  lessor  had 
accepted  and  received  the  damages  assessed,  the  defendants' 
attorney,  John  W.  Irwin,  in  the  presence  of  the  defendants, 
informed  this/  plaintiff  and  his  lessor,  that  it  was  incumbent 
on  the  defendants  by  the  law  regulating  proceedings  in  that 
•  behalf,  to  fence  the  said  road  on  both  sides,  parallel  with 
said  private  road,  and  then  and  there  informed  this  plaintiff 
and  his  lessor  that  the  defendants  would  fence  the  said  road; 
and  that  the  said  attorney  at  the  time  advised  and  instructed 
the  appraisers  that  they  should  not  include  in  their  appraise- 
ment of  damages  anything  for  fencing  the  said  private  way  \. 
and  that  being  so  instructed,  the  said  appraisers  did  not 
include  anything  in  their  appraisement  for  fencing  the  said 
private  road ;  and  he  says  that  being  so  instructed  by  the 
defendant's  attorney,  and  the  defendants  promising  and  agree- 
ing that  if  the  plaintiff  and  his  lessor  would  take  the  dam- 
ages so  assessed,  and  not  appeal  therefrom,  they  would  fence 
said  road,  this  plaintiff  did  accept  the  damages  so  assessed  ; 
that  had  it  not  been  for  the  information  and  agreement  afore* 
Vol.  XLVL— 22 
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said,  upon  which  the  plaintifTrelied,  he  would  not  have  accepted 
the  said  damages,  or  consented  to  the  said  order,  but  would 
have  appealed  therefrom  within  the  time  allowed  by  law,  all 
of  which  was  well  known  to  the  defendants. 

The  defendants  demurred  to  the  second  paragraph  of  the 
reply,  on  the  ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  reply.  This  demurrer  was  overruled 
by  the  court  Thereupon  the  cause  was  submitted  to  the 
court  for  trial  of  the  issues  upon  an  agreed  statement  of  facts, 
as  follows : 

"  I.  It  is  agreed  that  the  plaintiff  is  and  has  for  five  years 
last  past  been  in  po^ession  of  the  lands  and  t^ements  in 
the  complaint  described,  as  tenant  from  year  to  year,  and 
that  the  gates  mentioned  in  the  complaint  were  put  there  at 
his  own  expense,  and  that  if  any  cause  of  action  exists  in 
reference  to  the  subject-matter  complained  of  in  his  com- 
plaint, it  exists  in  favor  of  the  plaintiff. 

"  2.  It  is  agreed  that  the  defendant  Adam  W.  Hartman 
took  the  steps  prescribed  by  the  statute  for  the  procuring  of 
a  private  road,  and  that  he  has  acquired  all  the  rights  in,  to, 
and  over  the  land  in  question,  which  accrued  to  an  individ- 
ual for  whose  benefit  a  private  road  is  located,  under  the 
statute  in  force  in  the  State  of  Indiana  in  the  month  of 
December,  1870 ;  and  it  is  further  agreed,  that  the  rights  of 
the  plaintiff  are  subject  to  any  and  all  rights  which  the  said 
Hartman  or  the  public  have,  by  force  of  the  statute  or  other 
law  in  force  at  the  time  in  the  State  of  Indiana,  acquired  in, 
to,  and  over  said  lands,  on  account  of  the  location  of  said 
private  road  as  aforesaid ;  and  the  copy  of  the  proceedings 
before  the  board,  as  contained  in  the  answer,  is  made  part 
of  this  agreement.  It  is  agreed  that  after  the  order  estab- 
lishing said  road,  and  after  paying  into  the  county  treasury  the 
damages  assessed,  said  Hartman  proceeded  to  open  and  did 
open  said  road  at  his  own  expense  over  plaintiff's  said  lands, 
making  the  same  through  forest  and  woodland  for  the 
•distance  of  one  hundred  and  forty  rods ;  the  balance  of  the 
way,  twenty  rods,  being  through  plaintiff's  field,  and  over 
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this  the  road  was  opened  by  making  gaps  in  the  plaintiff's 
fence  on  either  side,  thereby  opening  said  field  to  the  pub- 
lic commons ;  and  in  this  condition  defendant  kept  open  and 
used  said  road  for  eighteen  months,  and  until  about  the  istday 
-of  September,  1872,  when  plaintiflf)  being  desirous  of  using 
and  tilling  said  field,  erected  the  gates  hereinafter  named. 

"  3.  It  is  agreed,  that  upon  the  petition  of  this  plaintiff's 
landlord,  appraisers  were  appointed  to  appraise  the  damages 
which  should  be  sustained  on  account  of  the  granting  of 
said  private  way ;  and  it  is  further  agreed,  that  by  the  direc- 
tion of  John  W.  Irwin,  who  was  at  the  time  the  attorney  for 
■said  defendant  Hartman,  in  the  matter  of  procuring  said  pri- 
vate road,  the  appraisers  appointed  to  appraise  the  damages 
•of  this  plaintiff's  landlord  were  instructed  that  the  law 
required  the  said  Hartman  to  maintain  a  fence  parallel  with 
said  private  road,  on  both  sides  thereof,  and  that  by  reason 
of  such  instructions  the  appraisers  excluded  from  their 
appraisement  anything  for  fencing  said  road.  It  is  agreed 
that  this  plaintiff's  landlord  accepted  the  damages  as 
appraised,  he  being  informed  by  the  attorney  aforesaid,  and 
believing  that  under  the  law  it  was  incumbent  on  the  said 
Hartman  to  fence  the  said  road  as  aforesaid.  The  instruc- 
tions and  dpinion  so  given  by  said  Irwin  to  said  appraisers 
and  to  plaintiff's  lessor  were  given  without  the  knowledge 
or  consent  of  the  said  Hartman ;  but  said  Hartman  was 
advised  by  said  Irwin  that  under  the  law  it  was  incumbent 
on  him  to  fence  said  road.  This  information  and  advice  of 
said  Irwin,  so  given  to  the  various  parties,  can  have  no  bind- 
ing force  on  said  Hartman,  except  such  as  the  law  gives 
them  on  account  of  their  coming  from  his  attorney.  It  is 
further  understood  that  the  facts  set  forth  in  this  clause  are 
not  to  be  considered,  unless  the  same  are  competent  and 
legal  testimony  under  the  issues  made  in  the  case,  and  in 
connection  with  the  other  facts  herein  agreed  upon. 

**  4.  It  is  agreed  that  the  said  defendant  Hartman  did  not 
fence  said  road,  and  that  he  now,  and  ever  since  the  open- 
ing of  said  road,  denies  his  liability  to  fence  the  said  road. 
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"  5.  That  it  is  agreed  that  this  plaintifT  tilled  the  field 
through  which  the  said  road  passes,  and  that  he  made  swing-* 
ing  gates  of  ordinary  convenience  at  the  tennini  of  said  road,, 
in  order  to  protect  his  close. 

''6.  It  is  agreed  that  the  defendants  took  down  and 
removed  said  gates,  and  that  the  said  Hartman  now  declines 
and  refuses  to  allow  or  permit  the  same  to  be  maintained  on 
the  ground;  that  the  plaintiff  has  no  legal  right  to  maintain 
gates  of  any  kind  at  the  termini  of  said  road,  or  at  any  point 
along  and  across  said  road. 

"  7.  It  is  agreed,  that  by  reason  of  the  taking  down,  leav- 
ing open,  and  carrying  away  of  the  said  gates  by  the  defend- 
ant, the  plaintiff  has  suffered  damages  in  the  sum  of  twenty^ 
dollars,  if  upon  the  case  made  he  is  entitled  to  damages  ixt 
any  sum. 

^*  8.  It  is  agreed  that  if,  upon  the  foregoing  statement  of 
facts,  the  law  is  with  the  plaintiff,  he  shall  recover  of  and 
from  the  defendants  twenty  dollars,  besides  his  costs,  and 
that  the  defendants,  and  each  of  them,  be  perpetually  enjoined 
from  removing,  destroying,  or  otherwise  unreasonably  leav- 
ing open  the  said  gates  until  they  shall  properly  fence  said 
road 

''  9.  It  is  agreed  that  if  the  law  is  with  the  defendants, 
upon  the  foregoing  facts,  they  recover  their  costs,  and 
that  the  plaintiff  be  enjoined  to  remove  the  said  gates,  and 
from  erecting  or  maintaining  any  gates  across  said  road,  or 
in  any  other  manner  obstructing  the  same." 

The  agreement  is  duly  signed. 

On  this  statement  of  facts,  the  court  found  for  the  defend- 
ants. The  plaintiff  moved  for  anew  trial,  on  the  ground  that 
the  finding  was  not  sustained  by  sufficient  evidence^  and  was 
contrary  to  law.  This  motion  was  overruled.  The  plaintiff 
then  successively  moved  for  a  judgment  in  his  favor  non 
obstante  veredicto,  and  in  arrest  of  judgment,  which  motions^ 
were  both  overruled. 

The  evidence,  consisting  of  the  said  agreement  of  facts,  i& 
put  in  the  record  by  a  bill  of  exceptions. 
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The  appellant  has  assigned  as  errors :  i.  Overruling  the 
motion  for  a  new  trial.  2.  Overruling  his  motion  for  judg- 
ment non  obstante.  3.  Overruling  his  motion  in  arrest 
of  judgment. 

The  appellees  have  assigned  as  cross  errors:  i.  The 
overruling  of  their  demurrer  to  the  second  paragraph  of  the 
complaint ;  and,  2.  Overruling  their  demurrer  to  the  second 
paragraph  of  the  reply. 

On  each  side  there  is  an  able  and  well  prepared  written 
"brief. 

It  has  already  been  decided  by  this  coart;  that  the  law 
for  the  establishment  of  private  ways  for  the  benefit  of  one 
man  over  the  lands  of  another  is  unconstitutional.  Wildw. 
Deigy  43  Ind.  455.  This  decision  was  not  made  at  the  time 
this  case  was  decided  in  the  circuit  court.  We  need  not  fur- 
ther examine  this  question. 

The  road  in  question  in  this  case  was  a  private  way, 
and  not  a  public  highway.  In  the  application  for  it,  the  peti- 
tioner asked  for  "  a  private  way ;"  for  such  a  way  the  dam- 
ages were  assessed,  and  for  such  a  way  the  order  of  the 
board  of  commissioners  was  made.  It  cannot,  therefore,  be 
sustained  on  the  ground  that  it  is  a  public  highway.  It  is 
a  mere  cul  de  sac.  It  cannot  be  a  highway,  for  another 
reason ;  it  was  only  one  rod  wide,  while,  by  statute,  no 
county  road  can  be  less  than  thirty  feet  wide,  and  no  town- 
ship road  less  than  twenty-five  feet  wide,  i  G.  &  H.  365, 
sec.  39. 

We  do  not  think  the  facts  justify  the  conclusion  that 
the  way  was  a  way  of  necessity  in  this  case.  Mr.  Wash- 
turn  says :  "  A  way  of  necessity  can  only  be  raised  out  of 
land  granted  or  reserved  by  the  grantor,  but  not  out  of  the 
land  of  a  stranger.  For  if  one  owns  land  to  which  he  has 
no  access  except  over  lands  of  a  stranger,  he  has  not  thereby 
any  right  to  go  across  these  for  the  purpose  of  reaching  his 
own."     2  Washb.  Real  Prop.  282,  3d  ed. 

Kent  says :  "  Sergeant  Williams  is  of  opinion,  that  the 
right  of  way,  when  claimed  by  necessity,  is  founded  entirely 
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upon  grant,  and  derives  its  force  and  origin  from  it.  It  is 
either  created  by  express  words,  or  it  is  created  by  operatioa 
of  law,  as  incident  to  the  grant ;  so  that,  in  both  cases,  the 
grant  is  the  foundation  of  the  title.  If  this  be  a  sound  con- 
struction of  the  rule,  then  it  follows,  that,  in  the  cases  I  have 
mentioned,  the  right  of  the  grantor  to  a  way  over  the  land 
he  has  sold,  to  his  remaining  land,  must  be  founded  upon  an 
implied  restriction,  incident  to  the  grant,  and  that  it  cannot 
be  supposed  the  grantor  meant  to  deprive  himself  of  all  use 
of  his  remaining  land.  This  would  be  placing  the  right  upoa 
a  reasonable  foundation,  and  one  consistent  with  the  general 
principles  of    law."      3  Kent  Com.   423,  original    paging. 

Blackstone  says  :  "  A  right  of  way  may  also  arise  by  act 
and  operation  of  law :  for,  if  a  man  grants  me  a  piece  of 
ground  in  the  middle  of  his  field,  he  at  the  same  time  tacitly 
and  impliedly  gives  me  a  way  to  come  to  it ;  and  I  may  cross 
his  land  for  that  purpose  without  trespass."  2  Bl.  Com. 
36,  star  paging.  In  the  same  place,  Mr.  Chitty,  in  his 
notes,  says :  "  A  way  of  necessity,  when  the  nature  of 
it  is  considered,  will  be  found  to  be  nothing  else  but  a  way 
by  grant.  It  derives  its  origin  from  a  grant,  for  there  seems 
to  be  no  difference  where  a  thing  is  granted  by  express 
words,  and  where  by  operation  of  law  it  passes  as  incident 
to  the  grant;  and  of  course  it  is  as  necessary  to  set  forth 
the  title  to  a  way  of  necessity  as  it  is  to  a  way  by  express 
grant." 

There  cannot  legally  exist  a  general  way  of  necessity  with- 
out reference  to  the  manner  whereby  the  land  over  which 
the  way  is  claimed  became  charged  with  the  burden.  In 
the  case  under  consideration,  it  is  not  shown,  that  either  of 
the  parties,  or  any  one  under  whom  they  or  either  of  theot 
claims,  was  ever  seized  of  both  tracts  of  land ;  and  conse- 
quently the  claim  set  up  by  the  appellant  to  a  way  of  neces- 
sity can  have  no  valid  foundation. 

What  is  the  effect  of  the  receipt  by  James  Stewart,  the 
lessor  of  the  plaintiflf)  of  the  thirty  dollars  assessed  in  his 
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favor  for  damages  resulting  to  him  from  the  opening  of  the 
private  way  ?  We  think  it  cannot,  under  the  circumstances 
disclosed,  operate  as  an  estoppel.  It  is  clear  that  the  dam- 
ages assessed  in  his  favor  were  not  as  much  as  they  should 
have  been  by  the  cost  of  fencing  the  way,  in  consequence 
of  the  representations  of  the  attorney  of  Hartman.  Had 
Hartman  done  as  his  attorney  represented  that  he  would  be 
bound  to  do  and  would  do«  this  controversy  would  probably 
never  have  arisen.  We  are  unwilling  to  apply  the  doctrine 
of  estoppel  in  favor  of  Hartman,  to  give  him  a  right  which, 
according  to  the  evidence,  he  ought  not  to  have  on  the  terms 
upon  which  he  claims  it.  Estoppels  are  applied  to  prevent 
fraud,  and  not  to  give  a  party  an  unfair. advantage  of  his 
adversary.    Fletchers,  Holmes^  25  Ind.  458. 

We  have  thus,  we  think,  disposed  of  all  the  questions  pre- 
sented by  the  assignment  of  errors  and  cross  errors. 

We  need  not  decide  the  question  whether  or  not  a  party- 
obtaining  a  private  way,  under  the  statute,  is  required  to 
fence  the  way  as  a  part  of  the  expense  of  opening  it  and 
keeping  it  in  repair,  since  the  statute  is  held  to  be  invalid. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  render  judgment  for  the  plain- 
tifij  according  to  the  agreement  in  the  record. 


Brown  v.  Duke. 

Costs. — Appeal  From  Juitice  of  the  Peace. — ^Where  an  action  for  taking 
and  converting  personal  property  has  been  tried  before  a  justice  of  the  peace^ 
and  has  been  appealed  to  the  circuit  court  by  (he  defendant,  and  it  is  there 
tried,  and  the  judgment  is  reduced  more  than  five  dollars,  if  the  defendant 
appeared  before  the  justice,  he  is  entided  to  recover  his  costs  in  the  drcwt 
court. 

From  the  Morgan  Circuit  Court. 
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W.  R.  Harrison  and  W,,  S.  Shirley,  for  appellant. 
C.  F,  McNutt  ^xid  G.  W.  GruMs,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant. 

It  is  alleged  in  the  complaint  that  the  defendant  did,  on, 
etc.,  unlawfully  take  from  the  plaintiff  and  out  of  the  plain- 
tiff's possession  eleven  hundred  fencing  rails  of  the  value  of 
twenty-two  dollars,  and  unlawfully  convert  said  rails  to 
defendant's  own  use.  The  action  was  commenced  before  a 
justice  of  the  peace,  where  judgment  w^as  rendered  in  favor 
of  the  plaintiff  for  seven  dollars  and  costs.  The  defendant 
appealed  to  the  circuit  court,  where  judgment  was  rendered 
in  favor  of  the  plaintiff  for  one  cent  damages.  The  defend- 
ant  thereupon  moved  the  court  to  tax  the  costs  in  the  circuit 
court  against  the  plaintiff,  for  the  reason  that  the  judgment 
of  the  court  below  was  reduced  more  than  five  dollars.  The 
court  overruled  this  motion,  for  the  reason  that  the  title  to 
real  estate  was  in  question,  to  which  ruling  the  defendant 
excepted.  The  court  thereupon  rendered  judgment  for  full 
costs  in  favor  of  the  plaintiff.  This  ruling  of  the  court  is 
assigned  as  error.  Counsel  for  appellant  rely  upon  section 
70,  p.  597,  2  G.  &  H.,  which  is  as  follows:  "Costs  shall 
follow  judgment,"  etc.,  "on  appeals  with  the  following  excep- 
tions: 1st.  If  either  party  against  whom  judgment  has  been 
rendered,  appeal  and  reduce  the  judgment  against  him  five 
dollars  or  more,  he  shall  recover  his  costs  in  the  court  of 
common  pleas,  or  circuit  court,  when  the  appellant  appeared 
before  the  justice,"  etc.  The  court  seems  to  have  been  gov- 
erned by  sec.  396,  p.  225,  2  G.  &  H.,  which  provides,  that 
*'in  all  civil  actions  the  party  recovering  judgment  shall 
recover  costs,  except  in  those  cases  in  which  a  different  pro- 
vision is  made  by  law;"  and  sec.  398,  p.  227,  2  G.  &  H., 
which  provides,  that  "  in  all  actions  for  damages  solely,  not 
arising  out  of  contract,  if  the  plaintiff  do  not  recover  five 
dollars  damages,  he  shall  recover  no  more  costs  than  dam- 
ages, except  in  actions  for  injuries  to  character  and  £dse 
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imprisonment,  and  where  the  title  to  real  estate  comes  in 
question." 

In  our  opinion^  the  ruling  of  the  court  cannot  be  sus- 
tained. The  object  of  the  section  of  the  statute  first  quoted 
was  to  discourage  appeals  from  justices  of  the  peace  to  the 
.  higher  courts  where  the  judgment  of  the  justice  of  the 
peace  was  correct  or  nearly  correct  in  amount.  Whether 
the  title  to  real  estate  came  in  question  or  not  on 
the  trial  in  the  circuit  court,  could  not,  in  this  case,  affect 
the  question  as  to  the  right  to  costs.  The  defendant  having 
appeared  before  the  justice  of  the  peace,  and,  having  on 
appeal  reduced  the  judgment  more  than  five  dollars,* was 
•entitled  to  recover  his  costs  in  the  circuit  court.  Castle  v. 
House^  41  Ind.  333. 

The  judgment,  as  to  costs,  is  reversed,  with  costs,  and  the 
•cause  remanded,  with  instructions  to  render  judgment  in 
favor  of  the  plaintiff  for  the  one  cent  damages  and  his  costs 
lefore  the  justice  of  the  peace,  and  in  favor  of  the  defendant 
for  his  costs  in  the  circuit  court. 


Shore  v.  Tayijor. 

Husband  and  Wife. — A  wife  is  liable  for  her  debts  contracted  dum  sola^  and 
the  husband,  though  not  liable  as  at  the  common  law,  is  liable  by  statute  on 
account  of  the  property  he  may  have  received  with  or  through  the  wife,  and 
to  the  extent  of  its  value;  and  in  a  suit  against  the  husband  in  such  a  case^ 
the  wife  should  also  be  a  party  defendant. 

P&AcncE. — Defect  of  Parties. — An  objection  for  a  defect  of  parties  defendants 
must  be  taken  by  demurrer  or  answer,  or  it  will  be  considered  as  waived* 

Same. — Demurrer.^-'K  demurrer  must  be  well  taken  as  to  all  those  uniting  in 
it,  otherwise  it  should  be  overruled  as  to  all  of  them. 

^AME. — Assignment  of  Errors, — ^That  a  verdict  is  contraiy  to  law,  that  it  is  not 
supported  by  sufficient  evidence,  or  that  it  b  excessive  in  amount,  is  good  cause 
ioi  a  new  trial,  but  is  not  a  proper  assignment  of  error.    An  assignment  of 
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error  that  the  court  below  erred  in  overruling  a  motion  for  a  new  trial  bring»- 
aU  those  matters  before  the  appellate  courts  if  they  were  embraced  in  the- 
motion  for  a  new  trial. 
Same. — New  Trial, — Supposed  errors  of  law  occurring  at  the  trial  must  be 
particularly  stated  in  the  motion  for  a  new  trial.  The  requisite  paiticiilaritj 
cannot  be  supplied  by  reference  to  a  biU  of  exceptions  to  be  thereaiter  made- 

From  the  Henry  Circuit  Court. 

y.  Brown  and  y.  M.  Brtnvn,  for  appellant. 
M.  E.  Forkner,  E.  H.  Bundy,  and  L.  P.  MitcJieU,  for 
appellee. 

Downey,  J. — Suit  by  Eleanor  Taylor  against  William 
Sh6re  and  Martha  Shore.  It  is  alleged  in  the  complaint  that 
in  1 87 1  the  defendant  Martha  Shore,  then  sole  and  unmar- 
ried, became  indebted  to  the  plaintiff  in  the  sum  of  six. 
hundred  dollars  for  work  and  labor,  care,  and  attention 
theretofore  rendered  her  by  the  plaintiflf)  at  her  special 
instance  and  request,  a  bill  of  particulars  of  which  is  filed 
with  the  complaint.  It  is  further  alleged  that  said  Martha^ 
at  that  time,  was  the  owner  of  a  large  amount  of  per* 
sonal  property,  to  wit,  to  the  value  of  eight  hundred  dol- 
lars ;  that  after  the  accruing  of  said  indebtedness,  said  Mar- 
tha intermarried  with  said  defendant  William  Shore,  and 
that  they  yet  remain  husband  and  wife.  It  is  also  stated  that 
said  Martha  turned  over  and  gave  to  said  defendant  William,, 
after  the  said  marriage,  all  of  said  personal  property,  and 
that  the  said  William  received  through  her  as  aforesaid  the 
said  personal  property,  of  the  value  of  eight  hundred  dol- 
lars, as  aforesaid ;  that  she  is  now  wholly  insolvent,  she  hav- 
ing given  said  defendant  all  of  her  property  as  aforesaid ; 
wherefore  the  plaintiff  says  the  defendant  William  Shore 
became  liable  to  pay  said  plaintiff  said  indebtedness,  and 
that  the  same  is  due  and  unpaid ;  wherefore  the  plaintiff 
demands  judgment  against  said  William  for  six  hundred  dol- 
lars. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  demurrer  was  overruled. 
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William  Shore  then  answered,  i.  A  general  denial.  2. 
Payment  by  the  said  Martha  before  said  marriage.  3.  That 
on  the  1st  day  of  November,  1870,  two  days  before  the  said 
marriage,  the  said  Martha  and  the  plaintiff  accounted  with 
each  other  and  settled  all  their  claims  and  demands  existing 
between  them,  and  a  balance  was  then  struck  inJfavor  of  the 
plaintiff^  of  sixty-five  dollars  and  fifty  cents,  which  sum  the 
said  Martha  then  paid  to  the  plaintiflf  and  took  her  receipt 
in  full  of  said  account,  a  copy  of  which  is  filed  with  the 
answer.  4.  Set-ofT  of  an  account  in  favor  of  said  Martha  to 
the  amotmt  of  five  hundred  dollars.  5.  Set-ofTof  an  account 
in  favor  of  said  William  Shore  in  the  amount  of  five  hun* 
dred  dollars.  6.  That  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  commencement  of  the  action* 
Reply  in  denial  of  the  second,  third,  fourth,  fifth,  and  six 
paragraphs  of  the  answer. 

The  jury  wKich  tried  the  cause  found  a  general  verdict 
for  the  plaintiff  in  the  sum  of  four  hundred  dollars,  and 
answered  interrogatories,  as  follows: 

"  I.  Did  William  Shore  receive  any  money  or  property  by 
gifl  from  his  wife  ?  If  so,  what  amount  of  money  or  what 
articles  of  property  and  the  value  of  the  same  ? 

"  Answer,  ^e  did,  viz.,  cash  on  note,  value  of  two  hun- 
dred and  seventy  dollars ;  two  horses,  one  hundred  and 
eighty  dollars ;  one  wagon,  sixty  dollars ;  cow,  twenty-eight 
dollars;  plow  and  harness,  twenty  dollars." 

Amotion  for  a  new  trial  for  the  following  reasons^ was 
made  by  the  defendant:  i.  The  verdict  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law.  2.  The  verdict 
is  contrary  to  the  evidence.  3.  Because  the  amount  of  the 
finding  of  the  jury  is  too  large.  4.  The  evidence  does  not 
sustain  the  finding  of  the  jury.  5.  Because  the  court 
refused  to  allow  the  jury  to  answer  interrogatory  number 
one,  on  motion  of  the  defendant,  as  shown  by  the  bill  of 
exceptions.  6.  Because  the  court  gave  to  the  jury  charge 
No.  — f  as  shown  in  the  bill  of  exceptions.  /•  Because  the 
court  refused  to  give  to  the  jury  charges  — ,  as  shown  by  the 
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bill  of  exceptions.  8.  Because  the  court  admitted  certain 
Tebutting  testimony  to  be  given  by  the  plaintiff,  over  the 
objections  of  the  defendants,  as  shown  in  the  bill  of  excep- 
tions. This  motion  was  overruled  bj'  the  court,  and  final 
judgment  was  rendered  on  the  verdict. 

The  following  are  the  errors  assigned :  i.  Overruling  the 
motion  for  a  new  trial.  2.  Giving  instruction  one.  and  refus- 
ing to  give  two,  three,  four,  and  five,  as  shown  in  the  bill  of 
exceptions.  3.  Admitting  the  plaintiff's  rebutting  evidence 
on  the  subject  of  the  receipt,  as  shown  in  the  bill  of  excep- 
tions. 4,  Refusing  to  allow  the  jury  to  answer  interrogatory 
number  one,  as  shown  in  the  bill  of  exceptions.  5.  Overrul- 
ing the  demurrer  to  the  complaint.  6.  The  complaint  is 
defective,  in  this,  that  it  does  not  make  Martha  Shore  a 
•defendant  or  party  to  the  action,  whilst  the  liability  of  her 
husband,  if  he  be  liable  at  all,  is  but  secondary,  after 
-exhausting  the  wife's  means.  7.  The  court  erred  in  render- 
ing judgment  against  the  defendant  below. 

It  is  plain  that  there  has  been  neither  skill  nor  care  used 
in  the  management  of  this  case  from  the  commencement  till 
the  present  time.  The  complaint  properly  unites  the  hus- 
band and  wife  as  defendants,  and  shows  a  cause  of  action 
against  both  of  them,  but  concludes  by  praying  for  judgment 
-against  the  husband  alone,  alleging  the  insolvency  of  the 
wife.  The  wife  is  clearly  liable  to  pay  the  debt  contracted 
dum  sola,  while  the  husband,  though  not  liable  as  at  com- 
mon,, law,  is , liable  by  statute  on  account  of  the  property 
received  from  his  wife,  and  to  the  extent  of  its  value,  i  G.  & 
H.  373,'  sec.  I.  Why  it  should  have  been  supposed  that 
because  the  wife  was  insolvent,  it  became  necessary  or  proper 
to  ask  judgment  against  the  husband  alone,  we  do  not  see. 
The  demurrer  to  the  complaint  was  by  both  of  the  defend- 
ants jointly,  and,  we  think,  for  this  reason,  was  properly  over- 
ruled. The  husband  had  a  right  to  complain,  if  any  one^ 
that  the  wife  was  not  united  in  the  prayer  for  judgment.  She 
can  not  complain  that  judgment  was  not  asked  against  her. 
A  demurrer  must  be  well  taken  as  to  all  those  uniting  in  it. 
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or  it  should  be  overruled  as  to  all  of  them.  Estep  v.  Burke^ 
19  Ind.  87 ;  Teter  v.  Hinders^  19  Ind.  93.  Conceding  that 
the  failure  to  ask  for  judgment  against  the  wife  was  ground 
of  demurrer  as  tp  the  husband,  which  we  need  not  decide, 
still  it  was  not  an  objection  which  the  wife  could  urge,  and 
under  the  joint  demurrer  was  not  good  as  to  either.  So  much 
as  to  the  fifth  assignment  of  errors,  which  alleges  the 
improper  overruling  of  the  demurrer  to  the  complaint. 

The  sixth  assignment  of  error,  alleging  a  defect  of  parties 
because  Martha  Shore  was  not  made  a  party,  presents  an 
objection  which  can  not  be  made  in  this  manner  and  at  this 
stage  of  the  case.  Such  an  objection,  when  not  taken  by 
demurrer  or  answer,  is  waived.     2  G.  &  H.  81,  sec.  54. 

There  is  nothing,  that  we  can  see,  in  the  seventh  assign- 
ment of  error.  If  there  was  no  reason  shown  why  a  new^ 
trial  should  have  been  granted  or  the  judgment  arrested,  it 
was  the  duty  of  the  court  to  render  the  proper  judgment  oiv 
the  verdict. 

The  second,  third,  and  fourth  assignments  of  error  may  be 
reasons  for  a  new  trial,  but  they  can  not  be  assigned  as  errors- 

Under  the  first  assignment  of  errors,  we  must  look  to  the 
reasons  for  a  new  trial,  as  stated  in  the  motion  of  the  defend- 
ant, which  we  have  already  set  out. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
of  the  jury,  we  think  there  can  be  no  reasonable  question. 
It  shows  the  services  rendered  by  the  plaintiff,  and  shows 
that  the  defendant  received  the  amount  of  personal  property 
and  money  in  consequence  of  his  marriage ;  that  his  wife 
was  of  feeble  mind  and  infirm  health,  and  that  he  used  the 
property  and  money  as  his  own.  He  is  held  "  liable  for  the 
debts  and  liabilities  of  the  wife  contracted  before  marriage^ 
to  the  extent  of  the  personal  property  he  may  receive  witk 
or  through  her,  or  derive  from  the  sale  or  rent  of  her  lands^ 
and  no  further."  i  G.  &  H.  373,  sec.  i.  He  is  not  liable 
merely  because  he  marries  a  woman  who  owns  property,  for 
the  property  by  law  remains  her  own,  and  it  was  not  the 
intention  of  the  legislature  to  render  him  liable,  except  to 
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the  extent  of  the  property  or  means  he  might  have  received 
by  or  through  her.  Hetrick  v.  Hetrick^  1 3  Ind.  44.  The  per- 
sonal property  of  the  wife  held  by  her  at  the  time  of  her 
marriage,  or  acquired  during  coverture  by  descent,  devise,  or 
gift,  remains  her  own  property,  and  her  husband  can  not  be 
charged  with  her  debts  contracted  while  sole,  unless  he 
receives  such  property  with  or  through  her.  In  this  case  it 
appears  that  the  husband  received  the  money  and  property 
of  the  wife  as  found  by  the  jury.  We  can  not  say  that  the 
amount  of  the  verdict  of  the  jury  is  too  large. 

The  fifth,  sixth,  seventh,  and  eighth  reasons  for  a  new 
trial  can  not  be  examined.  They  refer  to  the  bill  of  excep- 
tions for  the  certainty  and  particularity  which  should  have 
been  stated  in  the  motion.  The  bill  of  exceptions  was  not 
yet  made  when  the  motion  was  presented,  and  to  refer  to  a 
bill  of  exceptions  afterward  to  be  made  for  particulars  and 
certainty  can  not  be  allowed.  The  court  below  is  entitled  to 
a  fair  degree  of  certainty  in  stating  the  reasons  for  a  new 
trial.  This  particularity  and  certainty  can  not  be  supplied 
by  a  reference  to  a  bill  of  exceptions  afterward  to  be  made, 
nor  by  assigning  as  error  what  ought  to  be  stated  in  the 
motion  as  a  reason  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


Reeves  bt  al.  t^.  Plough. 

pRAcncB. — Motion  for  Leave  to  Issue  Execution, — PUadingto  Such  Motianf^ 
Upon  a  motion  for  leave  to  issue  execution  upon  a  judgment  after  the  lapse 
of  ten  years  from  its  rendition,  the  judgment  defendant  may  appear,  and  in 
answer  to  the  motion  plead  payment  or  satisfaction  of  the  judgment ;  hot 
whether  he  appear  or  not,  no  execution  can  issue  unless  it  be  established  by 
the  oath  of  the  judgment  plaintiff,  or  other  satisfactory  proof,  that  the  judg- 
nwot  or  a  part  thereof  remains  unpaid. 
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Same.— Z^Aiwif  Douifed,^-The  case  of  Plough  v.  Reeves^  33  Ind.  181, 
doubtedy  so  far  as  it  was  held  therein  that  on  a  motion  for  leave  to  issue  exe- 
cution, no  pleading  was  conteniplated,  and  the  hearing  should  be  summary. 

Same. — Payment  or  Satisfaction  of  Judgment. — Under  an  answer  to  a  motion 
for  leave  to  issue  execution  after  the  lapse  of  ten  years,  denying  that  the  judg- 
ment is  unpaid  and  pleading  affirmatively  that  it  has  been  paid  and  satisfied, 
the  judgment  defendant  may  show  that  it  has  been  satisfied  in  consequence  of 
the  judgment  plaintiff  having  received  money  on  collaterals,  or  show  that 
by  negligence  and  failure  to  collect  collaterals  he  has  become  chatgeable  with 
their  amount. 

I^LEADING. — Former  Adjudication. — ^To  a  complaint  by  a  judgment  defendant, 
to  have  a  judgment  declared  satisfied,  it  is  a  good  answer  on  the  part  of 
the  judgment  plaintiff,  that  the  same  matters  alleged  in  the  complaint  were 
set  np  in  an  answer  to  a  motion  for  leave  to  issue  execution  on  the  judgment 
and  that  such  matters  were  in  that  proceeding  adjudicated. 

From  the  Howard  Circuit  Court. 

y.  W.  Robinson,  for  appellants. 
M.  Bell  apd  A.  S.  Bell,  for  appellee. 

Downey,  J. — From  the  report  of  the  decision  of  this  case 
when  it  was  in  this  court  before,  in  41  Ind.  204,  it  appears 
that  it  was  a  proceeding  instituted  by  the  appellee  against 
the  appellants,  to  have  satisfaction  of  a  judgment  ordered, 
which  had  been  rendered  in  favor  of  the  appellants  against 
the  appellee,  as  authorized  by  2  G.  &  H.  220,  sec.  377.  The 
motion  was  in  the  form  of  a  regular  complaint,  the  first  and 
second  paragraphs  of  which  had  been  stricken  out  and  the 
cause  tried  on  an  issue  on  the  third  paragraph  formed  by  a 
general  denial.  The  judgment  was  reversed  by  this  court, 
and  the  cause  remanded  for  a  new  trial.  Upon  the  return 
of  the  cause,  the  common  pleas  having  been  abolished,  and 
Hon.  C.  N.  Pollard,  counsel  for  Plough,  having  been  elected 
judge  of  the  circuit  court,  Hon.  John  U.  Pettit,  judge  of  the 
Twenty -seventh  Judicial  Circuit,  was  called  to  preside  and 
dispose  of  the  cause.  A  new  trial  having  been  ordered 
•according  to  the  mandate  of  this  court,  on  motion  of  the 
plaintiff,  he  was  permitted  to  file  a  new  first  and  second  par- 
-agraph  of  his  complaint.  The  original  judgment  was  ren- 
dered on  the  lOth  day  of  April,  1857.  The  third  paragraph 
^eged  that  the  judgment  had  been  paid,  without  stating 
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the  manner  of  payment.  The  amended  first  parag^ph 
alleges  that  at  the  time  of  the  rendition  of  the  judgment, 
the  defendants  herein  held  a  large  amount  in  collaterals 
placed  in  their  hands  by  the  plaintiff  herein,  sufficient  to 
pay  the  judgment  and  costs,  and  a  reasonable  attorney's, 
fee  for  collecting  the  same,  and  which  have  since  been  col- 
lected; that  the  judgment  is  satisfied,  etc.  The  amended 
second  paragraph  is  the  same  as  the  first,  except  that  it 
alleges  a  failure  on  the  part  of  the  appellants  to  collect  the 
collaterals  and  satisfy  the  judgment,  which  they  might  have 
done. 

The  defendants  demurred  to  each  of  the  paragraphs  of  the- 
complaint,  and  their  demurrer  was  overruled. 

They  then  answered  as  follows :  i.  The  general  denial. 
2.  That  in  said  common  pleas  court,  at  the  February  term,. 
1869,  in  answer  to  a  notice  and  motion  for  an  execution  on 
the  said  judgment,  the  plaintiff  set  up  and  alleged  the  same 
identical  matters  that  are  set  up  and  alleged  in  the  com- 
plaint in  this  case,  which  were  adjudicated  and  found  in  favor 
of  the  defendant  herein,  and  an  execution  awarded  on  the 
judgment.  A  copy  of  the  notice  and  motion  for  execution, 
the  answer  thereto,  and  the  judgment  of  the  court  are  filed 
with  the  paragraph  of  the  answer.  The  plaintiff  demurred 
to  the  second  paragraph  of  the  answer,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defence  to  the 
action,  and  his  demurrer  was  sustained  by  the  court.  A 
trial  by  jury  resulted  in  a  verdict  for  the  plaintiff  on  the  first 
and  third  paragraphs  of  the  complaint,  and  afler  overruling 
a  motion  for  a  new  trial,  the  court  ordered  that  the  judg- 
ment referred  to  in  the  complaint  be  satisfied,  etc. 

Various  errors  are  alleged,  and  among  them  the  sustain- 
ing of  the  demurrer  to  the  second  paragraph  of  the  answer 
of  the  defendants. 

The  statute  provides  that  afler  the  lapse  of  ten  years  from 
the  entry  of  judgment,  an  execution  can  be  issued  only  on 
leave  of  court  upon  motion,  afler  ten  days  personal  notice  to 
the  adverse  party,  unless  he  be  absent  or  non-resident,  or- 
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can  not  be  found,  when  service  of  notice  may  be  made  hy 
publication,  as  in  an  original  action,  or  in  such  other  manner 
as  the  court  may  direct.  Such  leave  shall  not  be  given,  unless 
it  be  established  by  the  oath  of  the  party,  or  other  satisfac- 
tory proof,  that  the  judgment,  or  some  part  thereof,  remains 
unpaid.     3  Ind.  Stat.  245,  sec.  406  as  amended. 

We  construe  this  statute  to  mean  that  the  judgment 
defendant,  in  answer  to  the  notice  and  motion,  may  appear 
and  plead  payment  or  satisfaction  of  the  judgment,  but 
whether  he  appear  or  not,  no  execution  can  issue  unless  it 
be  established  by  the  oath  of  the  judgment  plaintiff  or  other 
satisfactory  proof  that  the  judgment,  or  some  part  thereof^ 
remains  unpaid.  If  the  defendant  in  the  judgment  could 
not  plead  and  prove  payment  of  the  judgment,  there  would 
be  little  use  in  giving  him  notice  of  the  motion.  In  Plough 
V.  Reeves^  33  Ind.  181,  the  court  said,  in  a  similar  proceed- 
ing between  these  parties :  ''  No  pleadings  are  contemplated 
or  required  in  a  proceeding  of  this  kind.  It  is  a  simple 
motion,  to  be  heard  by  the  court,  in  a  summary  way ;  the 
only  question  being  whether  the  judgment,  or  any  part 
thereof,  'remains  unsatisfied  and  due.*"  We  doubt  the  cor- 
rectness of  this  ruling.  But  we  need  not  overrule  the  case 
to  sustain  the  second  paragraph  of  the  answer  in  the  case 
at  bar.  If  it  was  erroneous  to  allow  an  issue  to  be  formed 
as  to  whether  the  judgment  had  been  satisfied  or  not,  the 
finding  and  judgment  were  not  void  or  invalid.  But  it  is 
contended  by  counsel  for  the  appellee  that  the  matters  alleged 
in  the  second  paragraph  of  the  complaint,  as  a  satisfaction  of 
the  judgment,  could  not  have  been  proved  under  the  answer 
in  the  application  for*  leave  to  issue  execution.  We  do  not 
think  this  position  can  be  sustained.  The  second  paragraph 
of  the  complaint  in  the  case  under  consideration,  after  stat- 
ing the  recovery  of  the  judgment,  alleges,  "that  said  judg- 
ment is  fully  satisfied,  and  ought  to  so  appear  upon  the  rec- 
ord, but  that  it  does  not,  for  that  at  the  time  of  the  rendition 
thereof  the  said  defendants  had  and  held  a  large  amount  in 
Vol.  XLVI.— 23 
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collaterals,  consisting  of/'  etc.,  "placed  in  the  hands  of  said 
defendants  by  said  plaintiff,  which  the  said  defendants  were 
to  collect  and  apply  upon  the  aforesaid  judgment/*  etc.  After 
giving  an  excuse  for  not  stating  the  amount  of  the  collaterals 
or  giving  a  description  of  them,  stating  that  the  amount 
exceeded  the  amount  of  the  judgment  and  costs  and  attor- 
ney's fees  for  collecting  the  same ;  that  the  collaterals  were 
upon  good  and  solvent  men,  and  all  collectible ;  that  it  was 
agreed  between  the  parties  that  the  defendants  were  to 
promptly  collect  the  same  and  apply  the  proceeds  thereof  to 
the  satisfaction  of  the  judgment,  it  alleges,  that  *'the  defend- 
ants have  failed  to  account  for  said  collaterals  in  any  way, 
although  requested  so  to  do;  that  they  have  failed  and 
refused  to  satisfy  said  judgment ;  that  they  have  failed  to 
comply  with  their  aforesaid  contract,  in  this,  that  they  did  not 
collect  said  collaterals  and  satisfy  said  judgment  as  by  said 
agreement  provided,  but  kept  and  converted  the  same  to 
their  own  use  and  benefit,  which  were  of  the  value  of  five 
hundred  dollars,"  etc.  In  the  first  paragraph  of  the  answer 
to  the  motion  for  execution,  the  plaintiff  herein  answered 
as  follows : 

**  Comes  now  said  defendant  in  the  above  entitled  cause, 
and  for  answer  to  the  motion  for  leave  to  issue  execution, 
says  that  as  to  the  allegation  of  a  judgment  having  been 
rendered  against  him,  he  admits  the  same  to  be  true,  but  as 
to  the  allegation  that  said  judgment  has  not  been  paid  off  or 
fully  satisfied,  and  now  remains  properly  in  full  force,  he 
denies  each  and  all  of  said  allegations." 

The  second  paragraph  of  the  answer  was  as  follows : 

"  And  defendant,  further  answering  herein,  says  that  said 
judgment  set  forth  in  plaintiff's  motion  was  fully  paid  and 
satisfied  by  this  defendant  to  said  plaintiff  before  the  filings 
of  said  motion  or  the  issuing  of  process  thereon;  where- 
fore," etc. 

These  paragraphs,  pleaded  to  a  notice  and  motion  whicli 
alleged  that  the  judgment  remained ''  due  and  wholly  unpaid," 
formed  an  issue  under  which,  we  think,  all  the  matters  set 
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tip  in  the  complaint,  in  this  case,  might  have  been  given  in 
evidence.  The  question  was,  whether  the  judgment  had 
been  "paid  and  satisfied,"  or  whether  it  remained  "due 
and  unpaid."  The  manner  of  its  satisfaction  was  matter 
of  evidence.  Whether  it  had  been  satisfied  in  consequence 
of  the  judgment  plaintiffs  having  received  the  money  on 
the  collaterals,  or  having  by  their  negligence  and  failure 
to  collect  them  become  chargeable  with  their  amount,  in 
either  case  the  issues  were  broad  enough  to  justify  the 
proof.  It  may  be  remarked  in  this  connection  that  the 
jury  found  for  the  defendants  as  to  the  second  paragraph 
of  the  complaint.  When  and  under  what  circumstances  the 
debtor,  having  deposited  collaterals  with  his  creditor,  is  enti- 
tled to  credit  for  the  amount  of  them,  is  shown  in  the  opin- 
ion in  Reeves  v.  Plough,  supra,  and  the  cases  there  cited. 

Without  examining  the  other  questions  discussed,  we 
come  to  the  conclusion  that  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceed- 
ings. 


The  State^  ex  rel.  Pitiian,  v.  Tucker. 

Constitutional  Law. — Judicial  Grcttits.'^'tht  act  to  divide  the  State  into 
circuits  for  judicial  purposes,  etc,  approved  March  6th,  1873  (Acts  1873,  P* 
87),  so  far  as  it  authorizes  the  election  of  prosecuting  attorneys  in  October, 
1873,  '^  constitutional. 

Same. — General  Law. — Legislature, — ^The  legislature  is  the  exclusive  judge^ 
whether  a  law  on  any  subject  not  enumerated  in  section  22  of  article  4  of  the 
constitution  can  be  made  general  and  applicable  to  the  whole  State.  BusKiRK, 
J.,  dissented. 

Judge. — Prosecuting  Attorney. — Judges  of  drcnit  courts  and  prosecuting  attor- 
neys are  not  state*  county,  or  township  officexs. 

Statute. — Subject  of  Act, — ^The  subject  of  the  act  to  divide  the  State  into 
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drcnits  for  judicial  piuposeSy  etc.,  approved  March  6tfa,  1873  (Acts  1873,  P* 
87),  is  circuit  courts,  and  the  other  matters  in  the  act  are  properly  connected^ 
therewith. 

From  the  Orange  Circuit  Court. 

5.  Claypool,  J.  L.  Mitchell,  W.  A.  Ketcham,  C.  R  McNutt^, 
and  G.  W,  Grubbs,  for  appellant. 

C.  Baker,  0.  B.  Hard,  A.  W.  Hendricks,  and  %  W.  Tucker^. 
for  appellee. 

Downey,  J. — ^This  was  an  information  in  the  name  of  the 
State,  on  the  relation  of  Jeremiah  Pitman^  against  the  appel- 
lee.   The  facts  stated  in  the  information  are,  that  on  the  12th 
day  of  March,  1873,  Pitman  was  appointed  and  commissioned 
by*  the  governor  prosecuting  attorney  for  the  tenth  judicial, 
circuit,  and  on  the  15th  day  of  said  month  grave  bond,  was- 
sworn,  and  entered  upon  the  discharge  of  the  duties  of  the- 
office.    It  is  then  alleged  by  the  relator,  that  the  defendant,, 
on  the  30th  day  of  October,  1873,  wrongfully  and  unlaw- 
fully usurped  and  intruded  into  the  said  office  of  prosecuting^ 
attorney  of  said  circuit,  and  from  that  day  until  the  present 
time  has  unlawfully  and  wrongfully  held  said  office,  not  being^ 
then  and  there  entitled  to  hold  said  office  and  exercise  the 
duties  thereof,  to  the  damage  of  the  relator,  who  of  right  is 
entitled  to  hold  the  same  and  discharge  the  duties  thereof;^ 
wherefore,  etc. 

The  defendant   answered,  alleging   his  eligibility  to  the- 
office,  and  that  at  the  election  in  October,  1873,  provided  foi^ 
by  the  act  entitled  *'  an  act  to  divide  the  State  into  circuits 
for  judicial  purposes,   fixing  the  time   of  holding  courts- 
therein,  abolishing  the  courts  of  common  pleas,  and  trans- 
ferring the  business  thereof  to  the  circuit  courts,  and  pro- 
viding for  the  election  of  judges  and  prosecuting  attorne}rs 
in  certain  cases,"  approved  March  6th,  1873,   Acts    1873, 
p.  87,  he  was  duly  and  legally  elected  to  the  office ;  that  on 
the   22d  day   of  October,  1873,  ^^  ^^  commissioned  by 
the  governor ;  that  he  accepted  the  office,  and  on  the  29tK 
day  of  said  month  he  executed  his  official  bond,  and  on  the: 
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31st  was  duly  sworn,  etc.;  by  virtue  of  which  he  became^ 
and  was,  and  still  is,  the  prosecuting  attorney  of  said 
•circuit. 

There  was  a  second  paragraph  of  the  answer.  The  relator 
demurred  to  the  paragraphs  of  the  answer,  oathe  ground 
that  they  did  not  state  facts  sufficient  to  constitute  a  defence 
to  the  action. 

The  demurrer  to  the  second  paragraph  was  sustained,  and 
that  to  the  first  paragraph  was  overruled,  and  final  judg- 
ment rendered  for  the  defendant. 

The  overruling  of  the  demurrer  to  the  first  paragraph  of 
the  answer  is  the  only  error  assigned. 

The  question  presented  and  argued  is  the  constitution- 
•ality  of  the  act,  the  title  to  which  is  above  set  out,  so  &r 
•as  it  professes  to  authorize  the  election  of  a  prosecuting 
attorney  in  October,  1873.  On  account  of  the  increase  in 
the  number  of  circuits,  there  were  vacancies  in  many  of  them, 
1>oth  in  the  office  of  judge,  and  also  in  that  of  prosecuting 
attorney.  It  was  provided  that  the  judges  of  the  circuit 
courts  then  in  office,  residing  in  the  circuits  created  by  the  act, 
should  be  the  judges  of  said  courts  for  the  circuits  therein 
provided ;  and,  by  implication,  the  persons  holding  the  office 
of  prosecuting  attorney  continued  to  act  as  such  in  the  cir- 
cuit in  which  they  happened  to  reside  according  to  the  new 
•districting.  There  being  a  vacancy  in  the  office  of  prose- 
cuting attorney,  as  also  in  the  office  of  judge,  in  the  circuits 
where  there  was  no  one  holding  the  office  as  above,  the 
^governor  was  authorized  to  appoint  some  one  to  fill  the 
vacancy.  Stocking  v.  The  State ^  7  Ind.  326 ;  i  G.  &  H.  671, 
sec.  2 ;  Const.,  art.  5,  sec.  18.  The  eighty-second  section 
of  the  act  is  as  follows : 

**0n  the  second  Tuesday  of  October,  1873,  a  general 
election  shall  be  held  in  the  proper  counties  to  elect  judges 
and  prosecuting  attorneys  in  place  of  such  judges  and  pros- 
ecuting attorneys  as  may  be  holding  their  office  by  appoint- 
ment of  the  governor ;  and  such  election  shall  be  held  and 
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conducted  under  the  laws  and  regulations  governing  general 
elections  in  this  State/* 

The  first  objection  urged  against  the  law  is  stated  in  the 
brief  of  counsel  for  the  appellant,  as  follows :  "  The  law  is 
special,  and  provides  for  a  special  election.  It  is  therefore 
in  conflict  with  section  22  of  article  4  of  the  constitu- 
tion of  the  State,  which  declares,  that  *the  General 
Assembly  shall  not  pass  local  or  special  laws,  in  any  of  the 
following  enumerated  cases ;  that  is  to  say :  *  *  Providing 
for  opening  and  conducting  elections  of  state,  county,  or 
township  officers,  and  designating  the  places  of  voting/  and 
with  section  23  of  the  same  article,  which  is  as  fol- 
lows :  '  In  all  the  cases  enumerated  in  the  preceding  sec- 
tion, and  in  all  other  cases  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general,  and  of  uniform  opera- 
tion throughout  the  state." 

In   Thomas  v.   The  Board  of  Commissioners^  etc,^  5  Ind* 
4,  it  was  held  competent  for  the  courts  to  inquire  whether 
i  a  general  law  can  be   made   applicable  to   the  subject- 

I  matter  of   a  local    or  special   law   enacted   by  the   leg- 

I  islature,   when    it  did    not  violate   section   22,  but    was- 

'\  supposed  to  violate  section  23,  above  quoted.    But  in  Gentile 

1  V.  The  State,  29  Ind.  409,  that  case  was  overruled,  and  it  was 

held,  that  the  legislature  was  the  exclusive  judge  whether  a 

law  on  any  subject  not  enumerated  in  section  22  can  be  made 

I  general  and  applicable  to  the  whole  State.     This  case  was 

followed  by  The  State  v.  Boone,  30  Ind.  225 ;  LongwortKs 
Ej^rs  V.  The  Common  Council  of  Evansville,  32  Ind.  322  ;. 
Clem  V.  The  State,  33  Ind.  418.  Thus  the  rule  stands 
now,  and,  without  entering  into  an  examination  of  the 
question  which  is  the  better  rule,  being  at  all  times 
opposed  to  overruling  cases  without  a  strong  necessity  for 
so  doing,  we  adhere  to  the  rule  as  it  now  stands.  The 
law  in  question  in  this  case  does  not  fall  within  any  of  the 
specifications  of  section  22.  It  does  not  provide  for 
opening  and  conducting  elections  of  state,  county,  or  town- 
ship officers,  designating  the  places  of  voting,  nor  violate 
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section  22  in  any  way.  Whether  it  does  or  does  not  violate 
section  23,  was  a  question  for  the  legislature,  under  the  rule 
above  recognized. 

Judges  of  the  circuit  court  and  prosecuting  attorneys  are 
not  state,  county,  or  township  officers.  Art.  5,  sec.  18, 
Const,  and  i  G.  &  H.  671,  sec.  2. 

The  second  objection  to  the  law  is,  that  itviolates  section 
18  of  article  5  of  the  constitution  of  the  State.  That 
section  is  as  follows :  "When,  during  a  recess  of  the 
General  Assembly,  a  vacancy  shall  happen  in  any  office,  the 
appointment  to  which  is  vested  in  the  General  Assembly;  or 
when,  at  anytime,  a  vacancy  shall  have  occurred  in  any  other 
state  office,  or  in  the  office  of  judge  of  any  court ;  the  gov- 
ernor shall  fill  such  vacancy  by  appointment,  which  shall 
expire  when  a  successor  shall  have  been  elected  and  quali- 
fied." Counsel  have  not  urged  this  objection  in  their  brief. 
We  may  therefore  dismiss  it  by  saying  that  we  do  not  per- 
ceive any  point  in  which  that  section  is  violated  by  the  act 
in  question. 

The  third  objection  is,  that  the  act  is  in  conflict  with  section 
14  of  article  2,  which  declares  that  *'  all  general  elections 
shall  be  held  on  the  second  Tuesday  in  October."  The 
election  in  this  case  was  provided  for  and  held  on  that  day. 

The  fourth  and  last  objection  urged  is,  that  the  law,  so  far 
as  it  provides  for  an  election,  is  void,  because  it  is  in  conflict 
with  section  19  of  article  4  of  the  state  constitution. 
That  section  is  as  follows :  *'  Every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith; 
which  subject  shall  be  expressed  in  the  title.  But  if  any 
subject  shall  be  embraced  in  an  act,  which  shall  not  be 
expressed  in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title." 

Counsel  state  their  position  on  this  point  thus :  "  We 
further  submit  that  the  law  in  question  is  void,  because  in 
conflict  with  section  19  of  article  14,  which  provides 
that  every  law  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith.     The  subject  of  the  act  of 
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March  6th^  i873>  clearly  appears  to  be  a  division  of  the  State 
into  circuits  for  judicial  purposes.  Two  other  subjects  are 
embraced  in  the  title  and  in  the  act,  one  of  which  is  the  mat- 
ter embraced  in  section  82,  and  is  expressed  in  the 
title  by  these  words  in  the  conclusion  of  the  title,  to  wit : 
^  and  providing  for  the  election  of  judges  and  prosecuting 
attorneys  in  certain  cases/  This  part  of  the  title  and  sec- 
tion 82  introduce  a  new  and  distinct  field  of  legislation,  the 
subject  of  elections." 

We  suggest  that  the  position  of  counsel,  if  tenable,  would 
be  fatal  to  their  case.  The  clause  of  the  constitution  pro- 
viding that  every  act  shall  embrace  but  one  subject  and  mat- 
ter properly  connected  therewith,  does  not,  when  two  sub- 
jects are  embraced  in  an  act,  authorize  the  court  to  say 
which  shall  be  the  subject  of  the  act,  and  hold  the  provisions 
relating  to  such  subject  valid,  and  the  provisions  of  the  act 
not  relating  to  that  subject  void.  But  the  plain  and  evident 
construction  is,  that  in  such  case  the  whole  act  is  void.  If, 
for  illustration,  to  divide  the  State  into  circuits  and  fix  the 
time  of  holding  the  courts  therein  is  one  subject  with  a 
matter  properly  connected  therewith,  to  abolish  the  com- 
mon pleas  and  transfer  the  business  thereof  to  the  circuit 
courts  is  another  subject  with  a  matter  properly  connected 
therewith,  and  to  provide  for  the  election  of  judges  and 
prosecuting  attorneys  is  another  subject,  it  must  follow  that 
the  whole  act  is  void,  and  in  that  case  there  was  no  law  under 
which  the  relator  could  claim  to  hold  the  ofEce  of  prosecut- 
ing attorney,  to  which  he  was  appointed ;  and  consequently 
he  could  have  no  standing  in  court  to  contest  the  right  of 
the  appellee.     2  G.  &  H.  323,  sec.  752. 

It  may  be  doubted  whether  the  section  of  the  constitutioa 
in  question  has  accomplished  all  the  good  that  was  antici- 
pated when  it  was  adopted.  It  was  said  in  The  Indiana 
Central  R.  W.  Co.  v.  Potis^  7  Ind.  681,  that  its  objects  wer^ 
first,  to  have  the  title  indicate  the  sut>ject-matter  of  the  act; 
and,  second,  to  promote  the  codification  of  the  statutes.  We 
apprehend  that  the  main  purpose  was  to  prevent  the  passage 
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of  bills  containing  important  provisions  concealed  under  a 
title  which  gave  no  intimation  of  their  presence.  It  seems 
to  have  been  supposed  by  the  authors  of  the  section  that  the 
legislature  would  first  form  the  title  of  the  act,  and  then 
arrange  the  sections  and  clauses  of  the  act  so  as  to  bring 
Ibem  within  the  title.  But  every  person  acquainted  with  the 
mode  of  legislation  knows  that  to  agree  upon  the  title  of 
the  act  is  the  last  thing  which  is  done  by  the  legislature.  A 
bill  may  pass  through  all  its  readings,  references,  and  reports 
thereon,  and  be  finally  passed  under  one  title,  and  at  last 
receive  a  title  wholly  different  from  that  which  it  had  during 
its  enactment ;  thus  almost,  if  not  entirely,  defeating  what 
.seems  to  us  the  main  object  of  the  section. 

Some  of  the  niost  important  and  difficult  causes  presented 
to  this  court  have  arisen  under  this  section  of  the  constitu- 
tion. The  case  under  consideration  is  by  no  means  the  least 
of  them.  If  this  act  contains  two  or  more  subjects  of  legis- 
lation, and  the  whole  act  is  therefore  void,  it  is  not  only  the 
election  of  the  appellee  that  must  be  affected,  but  the  elec- 
tion of  all  other  persons  who  were  elected  prosecutors  at 
the  same  time;  also,  the  election  of  all  those  persons  who 
"were  elected  to  the  office  of  judge  at  the  same  election ; 
also,  the  holding  of  all  the  circuit  courts  which  have  been 
held  since  the  act  took  effect,  and  all  the  business  done  in 
these  courts,  the  terms  of  which  were  fixed  by  the  law,  would 
be  wholly  unauthorized.  The  train  of  evils  which  would 
follow  could  hardly  be  imagined.  But  notwithstanding 
these  consequences,  it  is  the  duty  of  the  court,  if  the  act  is 
^plainly  in  violation  of  the  constitution,  to  so  decide,  without 
:regard.to  the  evils  that  may  ensue. 

This  court  has  been  inclined,  however,  to  follow  a  some- 
what liberal  rule  with  reference  to  the  titles  of  acts  of  the 
legislature,  in  every  case  resolving  the  doubts  in  favor  of  the 
validity  of  the  act,  when  the  question  was  not  clear  of  reason- 
able doubt. 

Two  courts  had  been  in'existence  in  the  State,  with  juris- 
<liction  concurrent  in  many  respects.    The  legislature  con- 
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eluded  that  it  would  best  serve  the  public  interest  to  dispense 
with  one  of  them,  and  confer  upon  the  remaining  court  the 
jurisdiction  which  had  been  exercised  by  both  of  them.  The 
court  which  was  to  remain  was  the  circuit  court,  and  this- 
was  no  doubt  the  subject  in  the  mind  of  the  legislature  in 
framing  the  act.  The  other  matters  in  the  act  were  regarded 
as  matters  properly  connected  with  the  main  subject  As 
there  was  to  be  in  the  future  but  one  court,  when  before  there 
had  been  two,  a  greater  number  of  circuits  was  necessary ;. 
and  hence,  to  divide  the  State  into  circuits  was  one  thing  to- 
be  accomplished  by  the  act.  Fixing  the  time  of  holding: 
the  courts  was  essential.  As  the  circuit  court  was  to  trans- 
act the  business  which  had  been  theretofore  done  in  the  com* 
mon  pleas,  that  court  must  be  abolished  as  no  longer  neces- 
sary, and  the  business  pending  in  it  transferred  to  the  circuit 
court.  And  what  more  appropriately  connected  with  the 
subject  than  to  authorize  the  election  of  the  judges  and  pros- 
ecuting attorneys  of  the  courts  for  which  the  act  was  pro- 
viding ?  We  hold,  then,  that  the  subject  of  the  act  is  circuit 
courts,  and  that  the  other  matters  in  the  act  are  matters: 
properly  connected  therewith. 

See  The  Indiana  Centred R,  JV.  Co.\, Potts^  supra ;  Bright "^^ 
McQullough^  27  Ind.  223;  Shoemaker  \.  Smith,  ij  Ind.  I22,. 

The  judgment  is  affirmed,  with  costs. 

BusKiRK,  J.,  dissents  from  so  much  of  the  foregoing^ 
opinion  as  holds  that  the  legislature  is  the  exclusive  judge  as 
to  whether  a  general  law  could  be  made  applicable  under  the 
twenty-third  section  of  article  four  of  our  constitution.  la 
his  opinion,  the  decisions  of  this  court  in  Gentile  v.  The  State 
and  the  subsequent  cases  adhering  thereto,  in  effect,  abrogate 
such  section  of  the  state  constitution;  and  the  true  con- 
struction of  such  section  was  placed  thereon  by  this  court  in 
Thomas  v.  The  Board,  etc.,  5  Ind.  4. 
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Grand  Jurors. — Record, — ^Where  the  record  states  that  the  grand  jurors  return*      •  ^  ^ 
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Indictment.-— iKf(?/i(0if  to  Quash, — A  motion  to  quash  an  indictment  must,  as  a 
general  rule,  be  predicated  upon  objections  apparent  upon  the  face  of  the 
indictment. 

Same. — Return  of  Indictment, — ^Where  the  record  recites  that  the  grand  jury 
came  into  "  open  court  and  returned  the  following  indictment,''  giving  its^ 
number  and  setting  it  out,  it  sufficiently  shows  that  it  was  returned  into  open- 
court,  and  sufficiently  identifies  the  indictment. 

Same. — Filing  Indictment, — ^The  statute  does  not  require  the  derk  to  file  an 
indictment  in  open  court  or  that  the  act  of  marking  it  filed  shall  be  done  in 
open  court 

Same. —  Voluntary  Manslaughter, — An  indictment  for  manslaughter  charging: 
that  the  defendant  did,  on,  etc,  at,  etc.,  unlawfully  and  feloniously  kill  a 
person  named,  by  then  and  there  unlawfully  and  feloniously  cutting,  stabbing^ 
and  mortally  wounding  said  person  with  a  knife,  etc.,  is  sufficient.  So,  also,, 
if  it  is  charged  that  the  instrument  used  was  unknown  to  the  grand  jurois. 

Involuntary  Manslaughter. — Involuntary  manslaughter  is  where  the  kill- 
ing is  done  involuntarily,  but  in  the  commission  of  some  unlawful  act. 

Same: — Indictment. — ^An  indictment  for  involuntary  manslaughter  must  show 
that  the  defendant  was  in  the  commission  of  some  unlawful  act,  and  that  the 
death  resulted  therefrom. 

Same. — Allying  in  such  case  that  the  death  resulted  from  using,  unlawfully^ 
wilfully,  and  feloniously,  an  instrument  upon  a  pregnant  female,  for  the 
purpose  of  producing  a  miscarriage,  the  use  of  such  instrument  not  being 
necessary  to  preserve  the  life  of  the  woman,  is  insufficient 

Practice. — Indictment  Containing  Good  and  Bad  Counts, — General  Finding- 
of  Guilty. — Where  a  defendant  is  found  guilty  upon  an  indictment  containing 
two  or  more  counts,  one  of  which  is  bad,  and  the  evidence  tends  to  support 
the  bad  count,  and  none  of  it  to  support  the  good  counts,  the  judgment  must 
be  reversed. 

From  the  White  Circuit  Court. 

H,  C,  Thornton  and  O.  M,  Conahay,  for  appellants. 
y,  C  Denny,  Attorney  General,  for  the  State. 

Downey,  J. — ^This  was  an  indictment  against  the  appel* 
lant  for  manslaughter.  The  indictment  contains  three 
counts,  and,  after  the  heading,  is  as  follows : 

"  I.  The  grand  jury  of  White  County,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  impanelled. 
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charged  and  sworn  to  inquire  into  felonies,  etc.,  in  and  for 
the  body  of  said  county  of  White,  in  the  name  and  by  the 
authority  of  the  State  of  Indiana,  on  their  oaths  present  that 
Sylvester  Willey  and  Sarah  Wheaton,  both  of  said  county, 
on  the  15th  day  of  December,  A.  D.  1873,  at  the  county 
and  State  aforesaid,  did  then  and  there  unlawfully  and  felo- 
niously kill  Mary  L.  Willey,  by  then  and  there  unlawfully 
and  feloniously  cutting,  stabbing,  and  mortally  wounding  the 
said  Mary  L.  Willey  with  a  knife,  which  they,  the  said  Syl- 
vester Willey  and  Sarah  Wheaton,  then  and  there  had  and 
held  in  their  hands. 

**  2.  The  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
further  present  that  said  Sylvester  Willey  and  Sarah  Whea- 
ton, on  the  15th  day  of  December,  A.  D.  1873,  at  the  county 
and  State  aforesaid,  did  then  and  there  unlawfully  and  felo- 
niously kill  Mary  L.  Willey,  by  then  and  there  unlawfully 
and  feloniously  cutting,  stabbing,  and  mortally  wounding 
said  Mary  L.  Willey,  with  an  instrument  to  the  grand  jurors 
unknown,  which  they,  the  said  Sylvester  Willey  and  Sarah 
Wheaton,  then  and  there  had  and  held  in  their  hands. 

"  3.  The  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
further  present  that  the  said  Sylvester  Willey  and  Sarah 
Wheaton,  on  the  15th  day  of  December,  A.  D.  1873,  at  the 
county  and  State  aforesaid,  did  then  and  there  unlawfully 
and  feloniously  kill  Mary  L.  Willey,  by  then  and  there  unlaw- 
fully, wilfully,  and  feloniously  employing  a  certain  instru- 
ment, to  the  grand  jurors  unknown,  upon  the  body  of  said 
Mary  L.  Willey,  who  was  then  and  there  a  pregnant  woman^ 
hy  then  and  there  unlawfully,  wilfully,  and  felonioMsly  intro- 
ducing said  instrument  into  the  womb  of  the  said  Mary  L. 
Willey,  with  intent  then,  there,  and  thereby  to  procure  the  mis- 
carriage of  the  said  Mary  L.  Willey,  the  said  employment  of 
the  said  instrument  not  being  then  and  there  necessary  to 
preserve  the  life  of  the  said  Mary  L.  Willey,  contrary  to  the 
statute,"  etc. 

A  motion  to  quash  each  count  of  the  indictment  was 
made  by  the  defendants  separately,  and  overruled  by  the 
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court.  They  then  pleaded  not  guilty,  and  on  a  trial  by  jury- 
were  found  guilty  and  their  punishment  fixed  at  ten  years 
imprisonment  in  the  state  prison.  They  asked  for  a  new 
trial,  but  it  was  denied  them,  and  sentence  was  pronounced 
against  them  according  to  the  verdict  of  the  jury. 

By  their  assignment  of  errors,  the  defendants  have  pre- 
sented for  our  decision  the  question  as  to  tlie  sufficiency  of 
each  count  of  the  indictment,  and  also  whether  or  not  the 
court  erred  in  refusing  to  grant  them  a  new  trial. 

The  first  ground  in  support  of  the  motion  to  quash  is, 
that  it  does  not  affirmatively  appear  from  the  record  that  the 
grand  jurors  who  found  the  indictment  possessed  all  the 
requisite  qualifications  mentioned  in  the  statute,  which, 
requires  them  to  '*  be  reputable  freeholders  or  householders, 
of  the  proper  county,  and  taxable  therein."  2  G.  &  H.  431,. 
sec.  I.  The  transcript  states  that  they  were  "  good  and  law- 
ful men,  householders  of  White  county,  Indiana."  We 
think  it  should  be  presumed  that  the  grand  jurors  possessed, 
all  the  statutory  qualifications.  The  want  of  qualification 
does  not  appear  on  the  face  of  the  indictment,  if  there  was 
any  such  want,  and  a  motion  to  quash  an  indictment  must,, 
as  a  general  rule,  be  predicated  upon  objections  apparent  on 
the  face  of  the  indictment  Bell  v.  The  State^  42  Ind.  335,, 
and  cases  cited* 

The  next  ground  in  support  of  the  motion  is,  that  the- 
record  does  not  show  that  the  indictment  was  returned  into> 
open  court.  The  record  states  :  *'  Come  into  open  court 
the  grand  jury  heretofore  empanelled  herein,  and  return  the* 
following  described  indictment,  number  thirteen,  for  man- 
slaughter, which  reads  as  follows,  to  wit :"  then  follows  the: 
indictment.  It  is  said  by  counsel  that  this  is  insufficient 
because  it  does  not  show  that  while  the  grand  jury  was  ia 
open  court  the  indictment  was  returned.  We  cannot  agree- 
with  counsel  in  this.  The  formula  is  that  in  common  use,, 
and  sufficiently  shows  that  the  indictment  was  returned  into* 
open  court  by  the  grand  jury. 

But  it  is  urged  that ''  the  record  wholly  fails  to  show  that: 
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the  indictment  was  ever  filed,  much  less  that  it  was  filed  in 
open  court"  There  is  nothing  in  this  objection.  The 
indictment  as  copied  in  the  record  has  on  it  the  file  mark  of 
the  clerk  as  of  the  date  when  it  was  returned  by  the  grand 
jury  into  court  Counsel  concede  that  the  file  mark  appears 
upon  the  indictment  as  copied  in  the  record,  but  say:  **  Who 
put  it  there  ?  The  clerk  ?  He  does  not  say  so.  Nobody 
says  so.  The  record  does  not  say,  either  directly  or  indi- 
rectly, or  inferentially,  that  it  was  filed  by  the  clerk,  and  even 
this  recital  does  not  state  that  it  was  filed  in  open  pourt  as 
the  statute  requires."  Counsel  refer  to  2  G.  &  H.  394,  sec. 
16.  That  section  says  the  indictment,  when  signed  by  the 
foreman,  must  be  "  returned  into  open  court,  and  filed  by 
the  clerk.'*  It  does  not  require  the  clerk  to  file  the  indict- 
ment in  open  court,  nor  that  the  act  of  marking  it  filed  shall 
be  done  in  open  court. 

Again  counsel  say  the  indictment  is  not  identified  as  that 
which  was  returned  by  the  grand  jury.  The  record,  as  we 
have  seen,  shows  the  return  of  the  indictment  by  its  num- 
ber, and  then  sets  it  out. 

It  is  also  urged  that  the  record  fails  to  show  that  the 
indictment  was  endorsed  by  the  foreman  of  the  grand  jury 
as  a  true  bill.  It  is  conceded  that  the  proper  indorsement 
appears  in  the  record  as  being  on  the  indictment,  but  coun- 
sel say:  "Who  wrote  it,  or  whether  it  was  written  before  or 
after  the  return,  does  not  appear.'*  This  is  entirely  too  criticaL 

Counsel  urge  the  insufficiency  of  the  first  and  second 
counts  of  the  indictment,  for  the  reason  that  they  do  not 
sufficiently  describe  the  crime.  It  is  said  the  use  of  the 
words  "  unlawfully"  and  "  feloniously"  are  not  sufficient  to 
characterize  the  killing  and  constitute  a  charge  of  man* 
slaughter.  In  our  opinion^  the  counts  are  each  sufficient  as 
a  charge  of  manslaughter.  2  G.  &  H.  438,  sec.  8.  Coun- 
sel suppose  the  allegations  of  these*  counts  of  the  indict- 
ment consistent  with  an  innocent  and  necessary  surgical 
operation.  But  this  would  not  be  an  unlawful  and  felonious 
act  such  as  that  described  in  the  indictment    The  first  and 
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second  counts  of  the  indictment  describe  what  is  known  as 
voluntary  manslaughter. 

The  third  count  is  for  involuntary  manslaughter.  Homi- 
cide of  this  kind  is  when  the  killing  is  done  involuntarily, 
but  in  the  commission  of  some  unlawful  act.  2  G.  &  H. 
.438,  sec.  8.  To  make  the  paragraph  good,  it  must  be  alleged 
that  the  defendants  were  in  the  commission  of  some  unlaw- 
ful act,  and  that  the  death  resulted  therefrom.  The  death 
of  the  party  is  something  not  contemplated  by  the  parties, 
but  as  they  are  engaged  in  the  commission  of  the  unlawful 
act,  and  as  death  results  from  it,  they  are  guilty  of  man- 
^ughter. 

Counsel  for  appellants  insist  that  it  does  not  appear  from 
the  third  paragraph  of  the  indictment  that  the  defendants 
were  in  the  commission  of  an  unlawful  act  when  the  death 
resulted,  and  refer,  to  sustain  their  position,  to  Basseit  v.  The 
State t  41  Ind.  303. 

The  statute,  on  the  subject  of  abortion,  2  G.  &  H.  469, 
sec.  36,  so  far  as  applicable  to  the  case  under  consideration, 
provides  that  every  person  who  shall  wilfully  administer  to 
any  pregnant  woman,  or  to  any  woman  whom  he  supposes 
to  be  pregnant,  any  thing  whatever,  or  shall  employ  any 
means  with  intent  thereby  to  procure  the  miscarriage  of  such 
ivoman,  unless  the  same  is  necessary  to  preserve  her  life, 
shall  be  guilty,  etc.  In  the  case  cited,  it  was  held  that  where 
the  indictment  alleged  that  the  employment  of  the  instrument 
was  not  necessary  to  preserve  the  life  of  the  woman,  and 
did  not  allege  that  the  miscarriage  was  not  necessary  to  save 
her  life,  the  indictment  was  not  good  and  should  have  been 
quashed. 

The  count  of  the  indictment  in  question  in  this  case 
alleges  that  ''  the  employment  of  the  said  instrument  was 
not  necessary  to  preserve  the  life  of  the  said  Mary  L.  Wil- 
ley."  It  thus  appears  that  it  is  not  charged  that  the  defend- 
ants were  in  the  commission  of  an  unlawful  act,  when  the 
death  ensued.  We  must  hold  that  the  third  count  of  the 
indictment  was  bad* 
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There  are  other  questions  discussed  by  counsel,  but  some 
of  them  are  not  so  presented  that  we  can  decide  them,  and 
others  need  not  be  decided. 

What  disposition  must  be  made  of  the  case  upon  the  con- 
clusions which  we  have  reached  with  reference  to  the  ques- 
tions already  decided?  The  first  two  counts  of  the  indict- 
ment we  have  found  to  be  good.  The  third  we  have  found 
to  be  defective.  Upon  examination  of  the  evidence,  we  find, 
it  all  tends  to  support  the  third  count,  and  none  of  it  to  sup- 
port the  first  and  second  counts.  Under  these  circumstances^ 
we  think  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  to  quash  the  third  count 
of  the  indictment ;  and  the  clerk  will  certify  to  the  warden 
of  the  state  prison. 


Glenn  v.  The  State,  ex  rel.  Clore. 

Bastajldy.— .4^^' — '^^  plaintiff  may  appeal  from  the  judgment  of  a  justice- 
of  the  peace  dischaiging  the  defendant  in  a  bastardy  suit 

Same. — Evidence, — yudgnunt, — In  a  bastardy  proceeding,  the  record  of  a  judgK-> 
ment  in  an  action  of  seduction  by  the  relatrix  against  the  defendant  is  not 
admissible  to  prove  the  fact  of  sexual  intercourse. 

Change  of  Venue. — yurisdicHon, — ^Where  a  change  of  venue  is  taken  from  a 
judge  of  a  court,  and  he  sets  the  case  down  for  trial  before  another  judge,  and 
the  latter  fails  to  appear,  or,  appearing,  fails  to  finally  dispose  of  the  case,  the 
action  is  not  thereby  discontinued,  but  continues  by  operation  of  law  on  the 
general  docket  of  causes  pending  in  such  court,  and  the  judge  thereof  may 
appoint  another  judge  to  try  the  cause. 

Witness. — Impeachment, — ^Where  a  witness,  on  cross-examination,  denies  having 
testified  differently  in  another  action  where  the  same  matter  was  in  controversy^ 
he  cannot  be  contradicted  by  the  bill  of  exceptions  in  the  former  action,  which 
purports  to  contain  the  evidence  given  by  the  witness  therein,  he  not  being  a. 
party  to  the  action  in  which  such  bill  of  exceptions  was  filed. 

From  the  Montgomery  Common  Pleas. 
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y.  E.  McDonald,  %  M.  Butler,  E.  M.  McDonald,  S.  C. 
Willson,  and  Z.  B.  Willson,  for  appellant. 
y.  McCabe,  for  appellee. 

BusKiRK,  J. — ^This  was  a  prosecution  for  bastardy  com- 
menced, on  the  relation  of  Margaret  Clore,  against  the  appel- 
lant, before  a  justice  of  the  peace.  The  examination  before 
the  justice  resulted  in  the  discharge  of  the  appellant,  and 
an  appeal  was  taken  by  the  State  to  the  common  pleas, 
where  the  cause  was  tried  in  October,  1870,  before  Judge 
Test,  then  judge  of  the  12th  judicial  circuit,  and  a  verdict 
was  rendered  for  the  plaintiff)  as  follows :  "  We,  the  jury,  find 
that  William  Glenn  is  the  father  of  the  bastard  child  as 
charged  in  the  complaint."  The  only  complaint  in  the  cause 
was  the  affidavit  filed  before  the  justice  of  the  peace.  In  the 
common  pleas  court,  the  appellant  moved  to  dismiss  the 
case  for  the  want  of  jurisdiction,  but  his  motion  was  over- 
ruled, and  he  excepted.  A  change  of  venue  was  taken  from 
the  judge  of  such  court,  and  the  case  was  set  down  for  trial 
before  Judge  Gregory,  then  a  member  of  this  court.  At  the 
time  set,  Judge  Gregory  appeared  and  took  jurisdiction  of 
the  case,  and  continued  it  to  a  day  named  for  trial,  at  which 
time  he  failed  to  appear,  and  the  cause  went  back  to  the 
next  regular  term,  at  which  time  the  judge  of  said  court 
again  set  the  cause  down  for  trial,  over  the  objection  and 
exception  of  appellant,  and  appointed  Judge  Test  to  try  it 
On  the  day  named.  Judge  Test  appeared,  and,  over  the  objec- 
tion and  exception  of  appellant,  took  jurisdiction  of  the 
cause.  Tlie  appellant  then  filed  a  demurrer  to  the  jurisdic- 
tion of  the  court,  which  was  'overruled,  and  the  appellant 
excepted.  Thereupon  the  appellant  filed  an  answer  in  two 
paragraphs : 

1.  The  general  denial. 

2.  The  second  was  a  plea  in  abatement,  and  set  up  the 
history  of  the  case  previously  given,  and  claimed  that  the 
court  possessed  no  jurisdiction  of  the  case. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
Vol.  XLVI.— 24 
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answer,  and  the  appellant  again  excepted.  The  cause  was 
then  continued,  on  the  application  of  the  appellant,  to  the 
2d  day  of  August,  1870;  at  which '  time,  on  the  applica- 
tion of  the  State,  it  was  continued  to  the  13th  of  October, 
1870,  when  it  was  tried  with  the  result  above  stated.  A 
motion  for  a  new  trial  was  filed,  embracing  for  causee  the 
ruling  of  the  court  on  the  question  of  the  jurisdiction  of  the 
court,  and  the  various  rulings  of  the  court  upon  the  trial.  The 
motion  was  overruled,  and  an  exception  taken.  There  was 
also  an  exception  to  the  judgment  rendered,  and  bills  of 
exceptions  were  filed  presenting  the  several  questions. 

Many  questions  were  reserved  in  the  court  below,  and 
various  errors  are  assigned,  but  the  questions  argued  by 
counsel  for  appellant  and  insisted  upon  as  grounds  for  revers- 
ing the  judgment  are  the  following : 

1.  The  want  of  jurisdiction  in  the  court  of  commoa 
pleas  to  hear  and  determine  the  cause. 

2.  The  want  of  jurisdiction  of  Judge  Test  to  hear  and 
determine  the  cause. 

3.  Error  of  the  court  on  the  trial,  in  admitting  improper 
evidence  on  the  trial. 

4.  Error  of  the  court  on  the  trial,  in  excluding  competent 
evidence  offered  on  the  part  of  the  appellant. 

5.  Erroneous  instructions  given  by  the  court. 

6.  The  refusal  of  the  court  to  give  proper  instructions  as 
asked  by  appellant 

7.  The  erroneous  ruling  of  the  court  in  requiring  appel- 
lant to  stand  committed  until  the  judgment  was  paid  or 
replevied.  • 

These  questions  will  be  considered  in  the  order  stated. 

The  objection  urged  to  the  jurisdiction  of  the  court  below 
is,  that  the  justice  of  the  peace  having  dischai^ged  the  appel- 
lant, the  State  had  no  right  to  appeal  from  such  order  to  the 
circuit  or  common  pleas  court. 

In  Walker  v.  The  State,  6  Blackf.  i,  this  court  held,  that 
the  State  may  appeal  to  the  circuit  court  fi'om  the  judgment 
of  a  justice  of  the  peace  in  favor  of  the  defendant  in  a  case 
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of  bastardy.  The  ruling  in  the  above  cause  was  based  upon 
the  statute  of  1838.  The  language  of  that  statute  on  the 
subject  is  :  "  In  all  cases  not  otherwise  specially  provided 
for  by  this  act,  or  some  other  statute  of  this  State,  it  shall 
be  lawful  for  any  party  to  any  judgment  of  any  justice  to 
appeal  therefrom  at  any  time,"  etc.     R.  S.  1838,  p.  383. 

In  Neffv.  The  State ^  ex  reL  Patterson^  3  Ind.  564,  the  rul- 
ing in  the  above  case  was  adhered  to  and  followed.  The 
xuHng  in  this  case  was  made  while  the' revision  of  1843  "^^s 
in  force.  This  court  said  that  the  statute  of  1843  did  not 
materially  differ  from  that  of  1838.  The  statute  of  1843 
ivas  as  follows : 

"Sec.  159.  In  all  cases  not  otherwise  specially  provided 
for  in  this  chapter,  or  some  other  law  of  this  State,  any  party 
to  the  judgment  of  any  justice  of  the  peace  may  appeal 
therefrom  to  the  circuit  court  of  the  county  where  such 
judgment  was  rendered,  within  thirty  days  after  the  rendi- 
tion of  such  judgment;  and  from  and  after  the  time  of  tak- 
ing such  appeal,  all  further  proceedings  before  the  justice 
shall  be  stayed." 

In  Risk  V.  The  State,  ex  rel.  Vestal,  19  Ind.  152,  this  court 
held  that  the  State  might  appeal  from  the  judgment  of  a 
justice  discharging  a  defendant  in  a  prosecution  for  bas- 
tardy. 

In  the  above  case,  this  court  said  that  they  had  compared 
the  statute  of  1852,  under  which  the  decision  was  made, 
with  the  previous  statutes  on  the  subject,  and  found  that 
there  was  no  material  difference. 

The  statute  of  1852  is  as  follows:  "Any  party  may 
appeal  from  the  judgment  of  any  justice  to  the  court  of  com- 
mon pleas  of  the  county,  or  the  circuit  court.**  2  G.  &  H. 
593,  sec.  64. 

It  is  contended  by  counsel  for  appellant  that  the  stat- 
ute of  1838  is  broader  than  that  of  1852.  We  think  other- 
wise. In  the  statute  of  1 838,  the  right  of  appeal  is  given  in 
all  cases  except  where  otherwise  specially  provided.  This 
placed  a  limitation  upon  the  right    The  statute  of  1852 
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contains  no  such  restriction.     The  language  is  general  and 
comprehensive.     It  says  "  any  party"  may  appeal. 

This  court  in  The  State,  ex  reL  Work,  v.  Brown^  44  Ind.. 
329,  recognized  the  right  of  the  State  to  appeal  by  holding^ 
that  there  could  be  no  appeal  where  there  was  no  judgment 
rendered  by  the  justice  discharging  the  defendant. 

There  does  not  seem  to  have  been  much  controversy  in  the^ 
first  three  cases  cited  as  to  the  right  of  the  State  to  appeal^  but 
the  question  in  each  case  seemed  to  be  whether  the  appeal 
could  be  taken  without  bond,  and  it  was  held  that  no  bond 
had  to  be  given. 

This  court>  in  The  State  v.  Evans,  19  Ind.  92,  held  that  a: 
prosecution  for  bastardy  is  a  civil  proceeding,  and  this  case  was 
followed  in  Byers  v.  The  State,  ex  reL  Hutchison,  20  Ind.  47^ 
Lower  v.  WaUkk,  25  Ind.  68,  and  The  State,  ex  reL  BUI- 
man,  v.  HamiUan,  33  Ind.  502. 

It  having  been  so  held  from  the  organization  of  this  court;, 
under  statutes  substantially  the  same,  we  do  not  think  the 
question  should  any  longer  be  regarded  as  an  open  one. 

In  our  opinion,  the  appeal  was  properly  taken,  and  the- 
court  below  had  jurisdiction  of  the  case. 

Counsel  for  appellant  contend  that  the  common  pleas- 
court  possessed  no  power  to  set  the  case  down  for  trial 
before  Judge  Test.  The  argument  is  this :  That  when, 
the  common  pleas  court  granted  the  change  of  venue  and 
set  the  case  down  for  trial  before  Judge  Gregory,  who- 
appeared  and  assumed  jurisdiction  of  the  cause,  such  court 
exhausted  its  power  and  authority  over  the  case,  and  that 
the  failure  of  Judge  Gregory  to  appear  at  the  time  to  which 
he  had  continued  the  cause  did  not  have  the  effect  to  trans- 
fer the  cause  back  to  the  next  regular  term  of  the  common 
pleas  court,  and  that  consequently  such  court  possessed  no- 
power  to  set  the  case  down  before  Judge  Test  for  trial. 

We  have  not  been  able  to  find  any  statute  which  provides^ 
for  such  contingency,  but  the  question  has  been  expressly 
decided  adversely  to  the  position  assumed  by  counsel  for 
appellant,  in  the  case  of  Singleton  v.  Pidgeon,  21  Ind.  11 3^ 
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•where  the  court  uses  this  language:  "  In  such  cases,  where 
the  judge  called  in  fails  to  appear  at  the  time  designated  for 
the  trial,  or,  appearing,  fails  to  finally  try  the  cause,  the  same 
is  not  discontinued,  but  passes  to,  and  continues  by  opera- 
tion of  law  upon,  the  general  docket  of  causes  pending  in 
:said  court.  A  change  of  judge,  in  such  case,  does  not  work 
a  change  of  court.  The  court  continues  the  same.  Public 
policy  requires  this  rule. 

We  fully  concur  in  the  ruling  in  the  above  case.  We  think 
that  Judge  Test  was  properly  appointed  and  possessed  full 
power  and  authority  to  hear  and  determine  such  cause. 

We  proceed  to  inquire  whether  the  court  admitted,  upon 
the  trial,  illegal  and  incompetent  evidence. 

It  appears  from  the  bill  of  exceptions,  that  the  court,  over 
Ihe  objection  and  exception  of  the  appellant,  permitted  the 
appellee  to  read  in  evidence  the  record  and  judgment  of  the 
court  of  common,  pleas  of  said  county  of  Montgomery,  in 
the  case  of  Margaret  Clore  v.  William  Glenn,  the  appellant, 
for  seduction.  After  the  record  and  judgment  in  such  case 
•was  read  in  evidence,  the  court  permitted  the  following  ques* 
tions  to  be  asked  of  the  complaining  witness  : 

"What  child,  if  any,  was  the  result  of  the  intercourse 
.alleged  and  testified  to  in  the  record  and  proceedings  already 
spoken  of?" 

To  which  question  the  witness  answered,  "  The  child  I 
now  hold  in  my  arms." 

*•  What  child  was  it  that  was  referred  to  in  that  record 
and  testified  to  about  upon  the  trial  of  said  cause  ?" 

To  which  the  witness  answered,  "  This  is  the  child." 

It  will  be  more  convenient  to  consider,  in  connection  with 
the  above  evidence,  the  instruction  of  the  court  in  reference 
thereto,  and  which  was  as  follows : 

"  The  court  admitted  the  record  in  the  case  of  seduction 
between  the  complainant  and  the  present  defendant,  for  the 
sole  purpose  of  showing  that  the  complainant  and  William 
Crlenn  bad  sexual  intercourse  with  each  other,  and  for  no 
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Other  purpose.  This  fact  is  already  res  adjudicata  and  can* 
not  be  disputed." 

The  record  in  the  seduction  case  was  admitted  by  the 
court,  for  the  purpose  of  establishing  the  &ct  that  sexual 
intercourse  had  taken  place  between  the  complaining  wit* 
ness  and  the  defendant,  William  Glenn,  and  the  court 
instructed  the  jury  that  s^ich  record  conclusively  established 
such  fact,  and  that  it  was  to  be  regarded  by  them  as  res 
adjudicata,  and  could  not  be  disputed  or  inquired  into. 

It  is  contended  by  counsel  for  appellant  that  such  record 
was  inadmissible  upon  two  grounds : 

I.  That  the  parties  are  not  the  same  in  the  two  cases. 

2.'  The  record  was  not  mutually  binding  upon  the  parties^ 
and  could  not  have  been  admitted  in  the  present  case  by  the 
defendant,  if  the  judgment  had  been  in  his  favor  in  the 
seduction  case. 

The  law  as  applicable  to  both  these  questions  is  clearly 
settled  by  this  court  in  the  case  of  Maple  v.  Beach,  43  Ind.. 
51,  where  Downey,  J.,  speaking  for  the  whole  court,  says: 

"  A  judgment  is  always  evidence  of  the  ifact  that  such  a 
judgment  has  been  given,  and  of  the  legal  consequences 
which  result  from  that  fact,  i  Starkie  Ev.  317 ;  i  Greenl.  Ev., 
sec.  538.  This  is  true  whether  the  person  against  whom  it 
is  offered  as  evidence  was  a  party  to  the  action  in  which  it 
was  rendered  or  not.  But  when  the  judgment  is  offered  not 
merely  as  evidence  of  its  own  existence,  but  as  proof  of 
some  fact  or  facts  upon  the  supposed  existence  of  which  the 
judgment  was  founded,  the  rule  is  very  different.  When  the 
judgment  is  offered  for  this  last  named  purpose,  the  general 
rule  is,  that  it  is  not  binding  upon  any  one  except  the  par- 
ties thereto,  those  who  might  legally  have  become  parties, 
and  those  in  privity  with  them,  i  Stark.  Ev.  323,  and  t 
Greenl.  Ev.,  sec.  252. 

"  Another  principle  which  governs  in  the  admissibility  and 
effect  of  judgments  as  evidence  is.  that  the  binding  force  and 
effect  of  the  judgment  must  be  mutual.  Prof.  Greenleaf^ 
speaking  of  judgments  as  evidence,  says :     '  But  to  pre* 
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vent  this  rule  from  working  injustice,  it  is  held  essential  that 
its  operation  be  mutual.'  Vol.  i,  sec.  524.  Mr.  Starkie 
says :  '  It  is  a  general  rule,  that  a  verdict  shall  not  be  used 
as  evidence  against  a  man  where  the  opposite  verdict  would  not 
have  been  evidence  for  him ;  in  other  words,  the  benefit  to 
be  derived  from  the  verdict  must  be  mutual.  This  seems  to 
be  no  more  than  a  branch  of  the  former  rule,  that  to  make 
the  judgment  conclusive  evidence,  the  parties  must  be  the 
same,  for  then  the  benefit  and  prejudice  would  be  mutual 
and  reciprocal.  Where  the  parties  are  not  the  same,  one 
who  would  not  have  been  prejudiced  by  the  verdict  cannot 
afterward  make  use  of  it,  for  between  him  and  a  party  to 
such  verdict  the  matter  is  res  nova^  although  his  title  turn 
upon  the  same  point'     Vol.  i,  p.  331." 

The  action  of  seduction  was  between  Margaret  Clore  and 
William  Glenn.  The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  her  own  seduction.  The  action  being 
brought  in  her  own  right,  the  recovery  would  belong  abso- 
lutely to  her.  The  present  action  is  brought  in  the  name  of 
the  State,  on  the  relation  of  Margaret  Clore,  against  William 
Glenn,  who  was  defendant  in  both  actions.  The  amount 
recovered  in  an  action  of  bastardy  has,  by  the  express 
requirement  of  the  statute,  to  be  expended,  under  the  order 
of  the  court,  for  the  maintenance  and  education  of  the  child. 
The  judgment  is  rendered  in  the  name  of  the  State,  but  the 
court  must,  in  its  order,  direct  to  whom  the  annual  payments 
shall  be  made.  If  the  mother  is  a  proper  person,  the  money 
must  be  paid  to  her,  but  if  she  is  dead  or  an  improper  per- 
son to  receive  the  same,  the  court  is  required  to  appoint 
some  other  person  to  expend  the  money  in  the  support, 
maintenance,  and  education  of  the  child.  2  G.  &  H.  628, 
sec.  15.  If  the  child  should  die  after  judgment,  but  before 
the  expiration  of  the  time  limited  for  the  last  payment,  the 
court  may  make  such  reduction  in  the  amount  of  the  judg- 
ment as  may  be  rendered  proper  and  just  in  consequence  of 
such  death.  2  G.  &  H.  629,  sec.  19.  The  action  is  not  brought 
in  the  name  of  the  mother,  nor  does  the  judgment  recovered 
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belong  to  her.  It  is  true  that  she  has  such  an  interest  in  the 
result  of  the  action  as  to  aflect  the  weight  which  should  be 
given  to  her  evidence.  We  have  recently  so  held  in  Keating 
V.  The  State,  ex  reL  Homan,  44  Ind.  449,  and  overruled  the 
case  oi  Dailey  v.  The  State,  28  Ind.  285,  on  that  point,  which 
held  the  other  way. 

The  father  of  an  illegitimate  child  is  not  legally  bound, 
except  in  the  manner  provided  in  our  bastardy  act.  to  sup- 
port it.  The  burden  and  responsibility  of  supporting  and 
educating  a  bastard  child  rests  upon  the  mother.  The  amount 
adjudged  against  the  father,  under  our  statute,  is  appropri- 
ated to  the  maintenance  and  education  of  the  child  and  to 
that  extent  relieves  the  mother,  and  thus  gives  her  such  an 
interest  in  the  result  of  the  action  as  to  make  it  proper  for 
a  court  or  jury  to  take  such  interest  into  consideration  in 
determining  the  weight  which  should  be  given  to  her  testi- 
mony, but  this  does  not  make  her  a  party  to  the  action,  so 
as  to  render  competent  the  judgment  in  the  former  action. 
See  sec.  1499,  P-  ^444>  Taylor  Ev. ;  Case  v.  Reeve,  14 
Johns.  79 ;  2  Phillipps  Ev.  7. 

Having  reached  the  conclusion  that  the  parties  in  the  two 
actions  are  not  the  same,  the  question  of  mutuality  does  not 
arise  in  the  record,  and  we  decide  nothing  in  reference 
thereto. 

It  is  insisted  by  counsel  for  appellant  that  the  court  erred 
in  refusing  to  give  the  ninth,  tenth,  eleventh,  twelfth,  and 
thirteenth  instructions  asked  by  appellant.  The  ninth 
related  to  an  cUibi,  and  the  tenth  to  the  record  in  the  seduc- 
tion case.  We  think  these  instructions  should  have  been 
given. 

In  our  opinion,  the  eleventh,  twelfth,  and  thirteenth  instruc- 
tions asked  and  refused  were  fully  embraced  by  the  instruc- 
tions given,  and  that  the  court  committed  no  error  in  refus- 
ing them. 

Dr.  Armstrong  T.  Steel  testified  on  behalf  of  the  appel- 
lant, that  he  attended  upon  the  complaining  witness  at  and 
subsequent  to  her  confinement ;  that  after  the  birth  of  the 
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•child  she  informed  him  that  another  person  than  the  appel- 
lant was  the  father  of  the  child.  For  the  purpose  of  impeach- 
ing him,  a  large  number  of  questions  were  asked  him  as  to 
statements  made  by  him  to  other  persons,  and  upon  his  deny- 
ing having  made  such  statements,  such  persons  were  called 
to  testify  to  what  he  had  said  in  such  conversations.  A  por- 
tion of  the  questions  asked  of  this  witness  related  to  a 
conversation  which  he  had  with  one  of  the  counsel  for 
appellee.  As  to  such  questions,  it  claimed  that  they  related 
to  immaterial  and  irrelevant  matters,  and  that  the  appellee 
was  bound  by  the  answers  given,  and  could  not  call  the  per- 
son with  whom  the  conversation  had  taken  place  to  testify  to 
what  had  been  said.  The  most  of  the  questions  related  to 
what  the  doctor  had  said  as  to  the  state  of  mind  of  the  com- 
plaining witness  at  the  time  she  had  stated  who  the  father 
of  her  child  was.  The  purpose  of  the  questions  was  to  show 
that  Dr.  Steel  had  said  that;  when  such  statement  was  made 
she  was  wild  and  crazy  from  the  use  of  morphine,  and  did 
not  know  what  she  was  saying.  We  think  the  subject  of 
inquiry  was  neither  immaterial  nor  irrelevant,  but  was  perti- 
nent and  material. 

We  think  the  court  committed  no  error  in  admitting  such 
•evidence. 

For  the  purpose  of  impeachment,  counsel  for  appellant 
asked  Perry  Gailand,  a  witness  called  by  the  appellee,  if  he 
had  not  made  certain  statements  on  the  trial  of  the  seduc- 
tion case  in  conflict  with  his  testimony  given  on  this  trial, 
and  upon  his  denying  that  he  had  made  the  statement 
imputed  to  him,  at  the  proper  time  the  appellant  offered  the 
record  of  the  evidence  of  said  Gailand,   embraced  in  the 
bill  of  exceptions  filed  in  the  seduction  case,  to  contradict 
.and  impeach  him,  but  the  appellee  objected  to  the  admission 
oi  such  evidence,  and  the  objection  was  sustained,  and  the 
,^v\denc^  was  excluded. 

We  think  there  was  no  error  in  the  ruling  of  the  court. 
The  appellant  m\g!^^  ^^"^^  p*.  ved  the  substance  of  the 
^testimony  of  the  witness  on  t^^  ^^^^cr  trial,  by  any  person 
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who  had  heard  him  testify,  but  the  bill  of  exceptions  embody- 
ing the  evidence  upon  such  trial  was  not  admissible  for  that 
purpose.  The  witness  was  not  a  party  to  that  action  and 
was  not  bound  by  what  was  contained  in  the  bill  of  excep- 
tions. Such  a  practice  might  lead  to  veiy  dangerous 
results. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is> 
remanded,  for  a  new  trial  in  accordance  with  this  opinion. 

Petition  for  ft  rehearing  overruled. 


T^E  State  v.  Toohy. 

FrACTICB. — Motion  fir  Leave  to  File  Pc^, — Criminal  Law, — Affidavit. — 
Where,  on  appeal  to  the  circuit  court*  in  a  prosecution  for  a  misdemeanor  insti«^ 
tuted  before  a  justice  of  the  peace,  the  State  moved  for  leave  to  file  a  substi- 
tuted affidavit,  the  original  having  been  lost  from  the  files,  and  filed  affidaviti^ 
showing  that  said  original  was  not  on  the  files,  and  had  been  lost,  but  did  not 
produce  or  offer  to  file  a  substitute,  the  motion  was  properly  overruled,  and> 
the  prosecution  was  thereupon  properly  dismissed  for  want  of  an  affidavit 

From  the  Ohio  Circuit  Court. 

y.  C.  Denny,  Attorney  General,  and  D.  T.  Downey^  for 
the  State. 

y.  R,  TroxeUy  for  appellee. 

OsBORN,  J. — ^This  was  a  prosecution  for  a  misdemeanor,, 
instituted  before  a  justice  of  the  peace,  where  judgment  was 
rendered  against  the  appellee,  who  appealed  to  the  circuit 
court.  In  that  court,  the  State,  by  her  prosecutor,  asked- 
leave  to  file  a  substituted  affidavit  to  supply  the  original, 
which  had  been  lost  from  the  files,  and  in  support  of  the 
motion  filed  affidavits  showing  that  the  original  was  not  on^ 
the  files,  and  had  been  lost  The  State  did  not  produce,  or 
offer  to  file,  a  substitute.    The  motion  for  leave  to  file  the 
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substituted  affidavit  was  overruled,  and  the  prosecution  was 
dismissed  for  want  of  an  affidavit 

In  Richardson  v.  Howk,  45  Ind.  4$i,  we  held  that  it  was 
not  error  to  overrule  a  motion  for  leave  to  file  a  paper,  unless 
it  appeared  by  the  record  that  the  party  asking  the  leave 
offered  to  file  it,  and  that  it  was  a  legitimate  paper  to  be  filed 
in  the  cause. 

If,  in  the  case  at  bar,  the  State  had  offered  to  file  a  sub- 
stituted affidavit,  and  the  bill  of  exceptions  contained  a  copy 
of  such  affidavit  and  proof  showing  that  it  was  a  substitute, 
the  question  would  be  before  us,  whether  it  was  a  case  where 
a  substitute  was  allowed  to  be  IBled.  But  there  is  nothing 
of  the  kind  in  the  record. 

The  judgment  of  the  said  Ohio  Circuit  Court  is  affirmed. 
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From  the  Marion  Criminal  Circuit  Court. 

JL  Feibleman^  and  %  S.  Harvey,  for  appellant. 
y,  C.  Denny ^  Attorney  General,  R.  P,  Parker,  H.  Lee,  and 
3F.  B.  Elant,  for  the  State. 

WoRDEN,  C.  J. — ^This  was  a  prosecution  against  the  appel- 
lant for  selling  intoxicating  liquor  to  a  minor.     Conviction. 

The  only  question  raised  in  the  case  is,  whether  the  evi* 
dence  was  sufficient  to  sustain  the  verdict. 

There  was  evidence  introduced  which  was  clearly  suffi- 
cient. But  there  was  evidence  which  was  in  conflict  with  it, 
and  tended  strongly  to  show  that  the  defendant  was  inno- 
cent. The  jury  weighed  it,  and  in  accordance  with  the  long 
established  practice,  we  cannot  disturb  the  conclusion  arrived 
at  by  the  jury. 

The  judgment  below  is  affirmed,  with  costs. 
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County  Commissioners. — Faroi  Contracts  of, — ^A  parol  employment  by  the 
board  of  county  commissioners,  at  a  legal  session,  of  an  attorney  to  defend  a 
suit  brought  against  the  county  is  valid,  and  such  attorney,  having  rendered 
the  service  involved  in  his  employment,  may  recover  compensation  there- 
for. 

Same. — In  employing  counsel,  the  board  of  county  conmiissioneis  acts  as  a  cor* 
poration,  and,  like  other  corporations,  may  employ  agents  and  attome3rs  with- 
out malting  such  employment  a  matter  of  record ;  but  this  must  be  done  by 
the  concurrent  act  of  a  majority  of  the  board  at  a  legal  session. 

From  the  Marion  Civil  Circuit  Court. 

R.  C.  Gregory  3Xid  %  McCabe^  for  appellant. 
M.  Milfardf  for  appellee. 

Downey,  J. — This  action  was  commenced  in  the  Fountain 
Common  Pleas,  and  by  change  of  venue  was  finally  tried 
and  decided  in  the  Marion  Civil  Circuit  Court.  The  action 
was  brought  by  the  appellant  against  the  appellee  for  ser- 
vices rendered  as  an  attorney  and  counsellor  at  law  for  the 
appellee,  in  an  action  or  proceeding  by  mandate,  by  the  Indi- 
anapolis, Bloomington,  and  Western  Railway  Company 
against  the  said  board  of  commissioners,  in  the  Fountain 
Circuit  Court,  and  in  the  Supreme  Court  The  proceeding 
by  mandate  was  to  enforce  the  claim  of  the  said  railroad 
company  to  the  proceeds  of  a  tax  which  had  been  voted, 
levied,  and  collected,  to  aid  in  the  construction  of  its  road, 
and  it  was  decided  in  favor  of  the  board  of  commissioners. 
The  only  paragraph  of  the  answer,  to  which  demurrers  were 
not  sustained,  was  the  general  denial. 

There  was  a  trial  by  jury,  a  verdict  for  the  defendant,  a 
motion  for  a  new  trial  made  by  the  plaintiff  overruled,  and 
final  judgment  rendered. 

Only  one  error  is  assigned,  and  that  is,  the  refusal  of  the 
court  to  grant  the  plaintiff  a  new  trial. 

A  single  ground  is  assumed  in  opposition  to  the  ruling  of 
fhe  court  in  refusing  a  new  trial,  and  that  is  the  exclusion  by 
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the  court  of  parol  evidence  offered  by  the  plaintiff  to  prove- 
the  retainer  of  the  plaintiff  by  the  commissioners,  there  hav- 
ing been  no  entry  made  on  the  minute  or  order  book  of  that 
fact.  The  plaintiff  offered  to  prove  by  a  competent  witness* 
that  the  board  of  commissioners,  at  a  regular  and  legal  ses- 
sion, after  the  proceeding  in  mandate  was  commenced,  and 
while  the  same  was  pending  in  the  Fountain  Circuit  Court, 
authorized  the  witness,  who  was  then  the  attorney  for  said 
board,  by  an  oral  direction,  to  employ  the  plaintiff  as  aa 
attorney  and  counsellor  at  law,  that  being  his  profession,  to 
assist  in  the  defence  of  said  proceeding  in  mandate ;  that  in 
pursuance  of  such  authority,  the  witness  did  employ  the 
plaintiff  as  such  attorney  to  assist,  etc.,  and  that  after  such 
employment,  and  before  the  plaintiff  entered  upon  the  defence 
of  the  action,  the  witness  and  the  plaintiff  went  before  the 
board,  then  in  regular  and  legal  session,  and  informed  the 
board  of  such  emplo)rment,  and  received  for  reply,  by  two»» 
of  said  commissioners,  ''It  is  all  right;"  that  thereupon  the 
plaintifl)  by  their  direction,  drew  up  the  affidavit  for  change 
of  venue,  etc.,  which  was  signed  by  two  of  the  members  of 
said  board,  and,  in  their  presence,  presented  to  said  Foun- 
tain Circuit  Court ;  that  the  board,  at  a  regular  and  legal 
session  thereof,  directed  the  plaintiff  orally,  in  case  of  defeat 
in  the  circuit  court,  to  appeal  said  cause  to  the  Supreme  Court; 
etc.;  that  the  plaintiff  appeared  in  said  cause  in  the  Foun- 
tain Circuit  Court,  and,  on  appeal,  in  the  Supreme  Court; 
that  after  the  decision  of  the  case  in  the  Supreme  Court,  the 
board  made  an  order  for  the  repayment  of  the  tax  paid  to 
those  from  whom  it  had  been  collected. 

To  the  introduction  of  this  evidence,  the  defendant 
objected,  on  the  ground  that  the  defendant  could  only  speak 
by  its  record,  in  the  employment  of  counsel  to  defend  it  in 
court,  and  that  it  was  incompetent  for  such  board  to  employ 
counsel  to  defend  a  suit  against  them  by  a  parol  agreement 
not  entered  of  record  in  the  proper  record  of  their  proceed- 
ings.   The  court  sustained  this  objection,  and  refused  to 
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allow  this  testimony  to  be  introduced,  on  the  ground  afore- 
said. 

We  understand,  from  the  billof  exceptions,  that  there  was 
no  claim  that  any  order  employing  the  appellant  had  been 
entered  of  record.  It  was  not  claimed  that  there  was  any 
evidence  of  a  higher  degree  than  that  offered.  But  the 
question  was,  and  is,  could  the  commissioners  employ  or 
appoint  an  agent  to  employ  counsel  by  a  parol  order — ^an 
order  not  entered  of  record  on  their  minute  or  order  book  ? 
The  offer  was  to  prove  that  the  parol  order  was  made  when 
the  board  was  in  regular  and  legal  session,  and  that  it  was 
made  by  the  board,  or  a  majority  of  them.  The  only  ques- 
tion is,  must  it  have  been  entered  of  record,  and  proved  by 
the  record  ? 

We  think  it  clear  that  the  board  of  commissioners  of  a 
county  is  to  be  viewed  as  capable  of  acting  in  several  capac- 
ities. It  is  undoubtedly  true  that  the  board  is  a  corpora- 
tion. The  statute  by  which  the  board  is  created  expressly 
declares,  that  "such  commissioners  shall  be  considered  a 
body  corporate  and  politic  by  the  name  and  style  of,"  etc, 
''and  as  such,  and  in  such  name,  may  prosecute  and  defend 
suits,  and  have  all  other  duties,  rights  and  powers  incident 
to  corporations,  not  inconsistent  with  the  provisions  of  this 
act."  I  G.  &  H.  248,  sec.  5. 

There  is  as  little  doubt  that  the  board  is  a  judicial  tribu- 
nal. I  G.  &  H.  249,  sees.  9,  10,  and  1 1 ;  The  State  v.  Conner^ 
S  Blackf.  325  ;  The  State,  exreL  Reynolds,  v.  The  Board  of  Com- 
missioners  of  Tippecanoe  Co.,  45  Ind.  501.  Of  its  proceed- 
ings when  acting  as  a  judicial  tribunal,  a  record  must  be 
made,  i  G.  &  H.  249,  sec.  7 ;  i  G.  &  H.  250,  sec.  14.  We 
think  a  distinction  may  be  made  between  the  action  of  the 
board  as  a  judicial  tribunal  and  its  acts  as  a  corporation 
simply.  In  the  former  case,  it  seems  settled  that  the  acts 
of  the  board,  like  the  acts  of  any  other  judicial  tribunal, 
must  be  evidenced  by  its  record,  at  least  while  the  record 
remains  in  existence,  and  not  by  parol.  To  this  effect  is 
the  case  of  The  Board  of  Commissioners,  etc.,  v.  Cutler,  7  Ind. 
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<6,  where  it  is  said:  "they  can  only  speak  by  their  record, 
when  sitting  as  a  court,  and  if  their  determination  was  not 
-entered  of  record,  there  was  no  decision."  And  see  The 
State  V.  Conner,  5  Blackf.  325. 

We  do  not  find  any  case  which  decides  that  the  board, 
when  acting  as  a  corporation  merely,  must  enter  its  action 
•of  record,  to  make  it  binding  upon  the  county,  or  that  requires 
that,  in  proving  such  act,  it  must  be  proved  by  a  record  made 
under  the  direction  of  the  board.  We  Jiave  not  discovered 
an3^hing  in  the  statute  relating  to  the  board  of  commission- 
-ers,  or  its  powers  and  duties,  which  would  seem  to  prevent 
it  from  contracting  within  its  legitimate  sphere  as  other  cor- 
porations may  contract.  Doubtless,  the  action  must  be  at  a 
time  when  the  board  may  be,  and  is,  legally  in  session ;  and 
it  must  be  the  concurrent,  and  not  separate  and  successive, 
^ct  of  the  members.  TTie  Boards  etc.,  v.  Chitwood,  8  Ind. 
504 ;  Archer  v.  772^  Boafd,  etc.,  3  Blackf  501 ;  Tfie  Board  of 
Commissioners,  etc.,  v.  Ross,  post,  p.  404.  If  we  are  correct  in 
this  view  of  the  question,  the  commissioners  may  contract 
in  the  same  manner  as  any  other  corporation.  The  rule 
xelating  to  the  manner  in  which  a  corporation  may  bind 
itself  has  in  modem  times  undergone  a  great  change.  In 
the  work  of  Angell  &  Ames  on  Corporations,  sec.  237,  the 
rule  is  laid  down,  ''that  the  acts  of  a  corporation,  evidenced 
by  vote,  written  or  unwritten,  are  as  completely  binding  upon 
it,  and  are  as  complete  authority  to  its  agents  as  the  most 
solemn  acts  done  under  the  corporate  seal ;  that  it  may  as 
well  be  bound  by  express  promises  through  its  authorized 
agents,  as  by  deed ;  and  that  proriiises  may  as  well  be  implied 
from  its  acts  and  the  acts  of  its  agents,  as  if  it  had  been  an 
individual."  A  long  list  of  authorities  is  referred  to  in  sup- 
port of  this  now  well  established  rule.  No  question  is  made, 
or  could  be  made,  as  to  the  power  of  the  board  of  county 
commissioners,  in  proper  cases,  to  employ  counsel  to  prose- 
cute or  defend  an  action  in  which  the  county  is  interested. 

In  our  opinion,  the  ruling  of  the  circuit  court  was  errone- 
ous.   St^Rossv.  The  City  of  Madison^  \  Ind.  281. 
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The  judgment  is  reversed^  with  costs,  and  the  cause 
remandedy  with  instructions  to  grant  a  new  trial 

Petition  for  a  rehearing  oTeiruled. 


Barlow  v.  Thobipson  et  ai- 

Instructions  to  Jury. — Appeal, — ^Where  the  evidence  is  not  in  the  record,  if 
upon  any  supposable  state  of  facts  the  instructions  given  to  the  jury  would  be 
ooirect,  the  existence  of  such  facts  will  be  presumed  by  the  Supreme  Court  on 
appeal. 

Contract. — Qmstruetum  ef^^-^n  February  toth,  1869,  a  written  contract  was 
executed,  whereby  B.  purchased  of  T.  &  T.  certain  water-wheels  to  be  used  in 
the  mill  of  B.,  the  latter  to  have  the  privil^e  of  running  the  wheels  thiity 
days,  and  if  they  did  not  work  to  his  entire  satisfaction,  he  had  the  right  to 
return  the  same,  at  his  mill,  after  such  thirty  days**  trial,  he  notifying  the  vend- 
ors of  his  dissatisfaction ;  and  in  that  case  the  latter  were  to  pay  freight  and 
the  expenses  of  putting  in  and  taking  out  said  wheels.  The  vendors  also 
warranted  the  wheels  to  give  the  same  power^  under  any  head  of  water,  as 
certain  other  wheels  named,  which  warranty  was  to  extend  to  September  ist« 
1869. 

ffeldt  that  the  right  to  reject  the  wheels  was  limited  to  thirty  days  after  com- 
mencing the  use  of  them^  and  that  it  did  not  extend  to  the  time  of  the  expiim-  - 
tion  of  the  warranty. 

From  the  Johnson  Common  Pleas. 

A.  Major^  S.  Major ^  E.  H.  Davis,  and  C.  Wfight,  for  appel- 
lant. 

B.  F.  Davis^  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellant  upon  a  written  contract,  to  recover  the  value 
of  certain  mill  wheels  sold  by  the  appellees  to  the  appel- 
lant. 

The  action  originated  in  Shelby  county,  where  the  cause 
was  tried  by  a  jury,  and  resulted  in  a  finding  for  the  appel- 
lant. The  court  granted  a  new  trial.  Upon  the  application 
of  the  appellees,  the  venue  was  changed  to  the  Johnson. 
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Common  Pleas.  In  the  latter  court,  upon  the  appli- 
cation of  the  appellant,  the  venue  was  changed  from 
the  regular  judge  of  that  court,  and  the  Hon.  H,  C.  New» 
comb  was  appointed,  and  presided  at  the  trial. 

The  case  was  again  tried  by  a  jury,  and  resulted  in  a  find- 
ing for  the  appellees.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  on  the  verdict. 

The  only  valid  error  assigned  is  based  upon  the  action  of 
the  court  in  overruling  the  motion  for  a  new  trial.  All  the 
other  errors  assigpied  constitute  the  reasons  for  a  new  trial,, 
and  are  all  embraced  by  that  assignment  of  error. 

The  only  questions  discussed  by  counsel  for  appellant 
relate  to  the  instructions  given  by  the  court  of  its  own 
motion,  and  those  asked  by  appellant  and  refused  by  the  court. 

The  evidence  is  not  in  the  record.  The  question  there- 
fore arises,  whether,  in  the  absence  of  the  evidence,  we  can 
pass  upon  the  instructions  given  and  those  refused.  The 
instructions  complained  of  placed  a  construction  upon  the 
written  contract  which  was  the  foundation  of  the  action.  In 
Murray  v.  Fry^  6  Ind.  371,  this  court  said :  "When  the  evi- 
dence is  not  in  the  record,  the  court  will  go  a  great  way  to 
sustain  the  judgment  of  the  circuit  court.  I^  upon  any 
probable  state  of  facts,  the  instructions  complained  of  would 
be  correct,  the  existence  of  such  facts  will  be  presumed.  But 
if  the  instructions  are  in  themselves  radically  wrong,  under 
any  state  of  facts,  directing  the  minds  of  the  jury  to  an 
improper  basis  on  which  to  place  their  verdict,  it  would  be 
hazardous  to  presume  that  the  jury  had,  notwithstanding 
such  erroneous  instructions,  arrived  at  a  correct  conclusion." 

The  ruling  in  the  above  case  has  been  adhered  to  in  the 
following  cases :  Ewardv.  The  Lawrenceburgh^  etc.^  R.  R.  Co.^ 
7  Ind.  711;  The  New  Alb(my,etc.^  R.  R.  Co.  v.  Callow,  8  Ind* 
471 ;  Woolley  v.  The  State,  8  Ind.  502;  jFolfy  v.  Tlie  Terre 
Haute,  etc.,  Co.,  9  Ind.  417 ;  Powell  v.  Pierce^  11  Ind.  322; 
Griffin  v.  Templeton,  17  Ind.  234. 

So  far  as  the  instructions  undertake  to  place  a  construe* 
Vol.  XLVL— 25 
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tion  upon  the  written  contract,  we  can  determine  their  cor- 
rectness without  the  evidence  being  in  the  record.  The  con- 
tract sued  upon  was  as  follows : 

"  This  article  of  agreement,  made  this  loth  day  of  Febru- 
ary, 1869,  between  J.  M.  and  W.  H.  Thompson,  of  Edin- 
burgh, Indiana,  and  Henry  Barlow,  of  Shelby  county,  Indi- 
ana, witnesseth :  That  the  said  Thompsons  agree  to  furnish 
to  the  said  Barlow  two  forty-two-inch  and  one  thirty-inch 
turbine  water-wheels,  on  the  cars  at  Columbus,  Indiana,  in 
the  course  of  three  or  four  days  from  this  time,  for  which  he 
is  to  pay  them  five  hundred  dollars  for  each  of  said  large 
wheels,  and  four  hundred  dollars  for  the  small  one.  One- 
half  of  the  whole  amount  to  be  paid  when  the  wheels  are 
run  thirty  days,  as  hereinafter  provided,  and  the  other  half 
sixty  days  thereafter.  And  the  said  Thompsons  warrant  the 
said  wheels  to  work  to  the  entire  satisfaction  of  said  Barlow, 
they  to  see  that  they  are  put  in  properly,  at  Barlow's  expense, 
and  he  to  take  care  of  them.  And  if,  at  the  expiration  of 
thirty  days  from  the  time  they  are  put  in  and  run,  they  do 
not  act  to  the  entire  satisfaction  of  the  said  Barlow,  affcer 
running  them  thirty  days,  he  may  return  them  to  us  at  his 
said  mill,  he  notifying  us  thereof,  and  we  are  to  pay  freights 
paid  by  him  on  them,  and  the  expense  of  putting  them  in 
and  taking  them  out. 

The  said  wheels  are  warranted  to  give  the  same  power 
under  any  head  of  water  as  the  Lef!el  wheel.  This  warranty 
and  agreement  is  to  run  to  the  ist  day  of  September,  186^ 

*' J.  M.  &  W.  H.  Thompson. 

"  H.  Barlow." 

The  appellant  answered  in  two  paragraphs:  ist  The  gen- 
eral denial  2d.  A  breach  of  the  warranties  contained  in  the 
agreement  was  set  up  as  a  defence  to  the  action. 

The  second  paragraph  did  not  allege  an  offer  to  rescind 
the  contract  and  return  the  wheels  after  thirty  days'  trial 
thereof.  There  was  also  a  cross  complaint,  which  contained 
the  same  averments  as  the  second  paragraph  of  the  answer, 
with  the  additional  averments  that  after  thirty  days'  trial  of 
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the  wheels,  if  they  did  network  or  operate  to  the  satisfaction 
of  the  appellant,  then  appellant  might  return  said  wheels  to 
the  appellees,  at  his  mill,  and  that  he  notified  the  appellees  of 
his  intention  to  rescind  the  contract,  and  required  them  to  take 
them  away,  and  pay  freights  and  expenses,  as  provided  in 
said  contract ;  that  upon  receiving  such  notice  the  appellees 
requested  another  trial  of  the  wheels,  which  was  had ;  and 
upon  their  failure  to  perform  to  the  satisfaction  of  appellant, 
and  as  warranted,  he  abandoned  the  wheels  to  the  appellees, 
of  which  they  had  notice ;  that  he  had  paid  seven  hundred 
dollars  on  said  contract;  for  which,  and  a  thousand  dollars 
<lamages,  a  judgment  was  demanded. 

The  second  instruction  is  the  one  that  places  a  construc- 
tion upon  the  contract.  The  court,  after  stating  the  sub- 
stance of  the  agreement  sued  on,  and  the  defences  relied 
upon  by  the  defendant,  proceeds  as  follows :  "  The  ques- 
tion has  been  discussed  before  you  by  counsel,  as  to  the 
proper  construction  of  this  part  of  the  contract ;  for  the 
plaintiffs,  it  is  insisted  that  the  notice  of  dissatisfaction  and 
offer  to  redeliver  must  have  been  given  by  defendant  on  the 
expiration  of  the  thirty  days'  trial  of  the  wheels,  and  not 
afterward ;  while  defendant's  counsel  claim  that  by  another 
provision  of  the  contract  it  was  sufficient  to  gtve  such  notice 
and  make  such  ofier  at  any  time  prior  to  September  ist,  1869. 
It  is  for  the  court  to  settle  this  disputed  questioA  of  con- 
struction, by  the  language  of  the  contract;  and  my  conclu- 
sion is,  that  the  option  given  the  defendant  to  return  the 
wheels  to  plaintifis,  in  case  they  did  not  act  to  his  satisfac- 
tion, must  have  been  exercised  as  soon  as  he  had  run  the 
wheels  thirty  days ;  and  that  he  must  have  given  notice  to 
the  plaintifis  as  soon  after  the  expiration  of  said  thirty  days 
as  it  could  reasonably  be  done,  considering  the  proximity 
of  the  residences  of  the  respective  parties.  It  does  not  seem  to 
me  that  the  contract  will  bear  any  other  reasonable  construc- 
tion. It  provides  that  one-half  the  whole  amount  of  the  price 
of  the  three  wheels  shall  be  paid  *  when  the  wheels  are  run 
thirty  days,  as  hereinafter  provided,  and  the  other  half  sixty 
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days  thereafter.'  The  hereinafter  provision  is,  that  if,  at  the- 
expiration  of  thirty  days  from  the  time  they  are  put  in  and 
run«  they  do  not  act  to  the  entire  satisfaction  of  said  Bar- 
low, after  running  them  thirty  days,  he  may  return  them,. 
etc.  It  seems  to  have  been  the  intention  of  the  parties  that 
if,  at  the  expiration  of  the  thirty  days'  trial,  Barlow  should. 
be  dissatisfied  with  the  wheels,  for  any  reason,  he  should^ 
notify  the  plaintiffs  of  such  dissatisfaction,  return  the  wheels 
at  his  mill,  or  offer  to  return  them,  and  that  the  plaintiffs 
should  receive  them  back,  and  Barlow  should  pay  nothings 
and  be  entitled  to  receive  from  plaintiffs  the  freight  paid  by* 
him  and  the  expense  of  putting  in  and  taking  out  the 
wheels.  What  is  said  about  the  warranty  and  agreement 
extending  to  September  ist,  1869,  has  reference  solely  to* 
the  warranty  as  to  the  power  of  the  wheels  sold  to  defend- 
ant, in  comparison  with  the  Leffel  wheel.  Unless,  therefore,, 
you  find  from  the  evidence  that  the  defendant  determined,  at 
the  expiration  of  a  trial  of  thirty  days'  running  of  said 
wheels,  that  they  did  not  act  to  his  entire  satisfaction,  and 
that  he  gave  the  plaintiffs  notice  thereof  within  such  reason- 
able period  thereafter  as  I  have  heretofore  defined,  your  find- 
ing on  this  branch  of  the  case  must  be  for  the  plaintiffs." 

The  instructions  asked  by  the  appellant,  and  refused  by 
the  court,  were  the  exact  opposite  of  thos^  given,  and  it  is 
therefore,  not  necessary  to  set  them  out. 

It  is  very  plain  to  us  that  the  construction  placed  upon 
the  contract  was  correct.  We  do  not  think  it  was  suscepti- 
ble of  any  other  reasonable  construction.  The  matter  is 
stated  so  clearly,  aptly,  and  forcibly  by  the  court  below,  that 
we  do  not  deem  it  necessary  to  add  to  what  was  so  well  said 
in  the  instructions  given. 

The  judgment  is  affirmed^  with  costs. 
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Lane  et  al.  v.  Whitehouse, 

Pleadincs. — Failure  qf  ConsidermHon, — Answer.'— rlo  a  suit  upon  a  promissoiy 
note  for  three  hundred  and  fifty-five  dollars,  an  answer  alleging  that  it  was 
given  in  part  payment  for  a  saw  and  saw-mill,  represented  to  be  sound  and 
perfect,  and  claiming  a  failure  of  consideration  on  account  of  a  latent  defect 
In  pulley  tighteners,  of  the  value  of  fifteen  dollars,  causing  them  to  break,  and 
by  breaking,  to  destroy  and  injure  other  parts  of  the  machinery  to  the  value 
of  three  hundred  and  eighty-five  dollars,  but  not  showing  that  the  pulley 
tighteners  were  a  part  of  the  mill  purchased,  and  that  they  broke  and  caused 
4he  injury  complained  of  without  the  fault  of  the  defendant,  was  held  bad. 

From  the  Warren  Common  Pleas. 

W.  P.  Rhodes  and  T.  McDugall,  for  appellants. 

OsBORN,  J. — ^This  was  an  action  upon  a  promissory  note 
given  by  the  appellee  to  the  appellants  for  three  hundred 
and  fifty-five  dollars.  The  complaint  is  in  the  usual  form. 
The  appellee  answered,  admitting  the  execution  of  the  note 
and  alleged  that  the  consideration  had  failed,  in  this,  that 
the  note  was  given  in  part  payment  for  a  saw  and  saw-mill 
sold  to  him  by  the  appellants,  who  warranted  that  the  saw 
and  saw-mill  were  sound  and  perfect  and  in  perfect  running 
order ;  that  he,  relying  upon  such  representations  and  believ- 
ing them  to  be  true,  purchased  the  saw-mill  of  the  appel- 
lants ;  that  the  saw  and  saw-mill  were  shipped  to  him  by  the 
appellants  from  Cincinnati,  Ohio,  and  were  not  seen  by  him 
until  they  arrived  in  Attica,  which  was  afler  the  delivery  of 
the  note  sued  on  to  the  appellants ;  that  they  arrived  in 
apparent  good  order  and  were  carefully  put  up ;  that  he 
commenced  running  the  mill,  but  by  reason  of  some  latent 
•defect,  the  pulley  tighteners  broke  and  were  totally  destroyed, 
being  of  the  value  of  fifteen  dollars,  and  ruined  and  destroyed 
and  broke  to  pieces  the  main  belt,  of  the  value  of  eighty- 
five  dollars,  and  rendered  it  totally  worthless,  and  strained 
the  saw-mill  and  machinery  of  the  mill,  and  strained  the 
engine  of  the  appellee,  injuring  it  to  the  amount  of  three 
hundred  dollars ;  that  the  saw  would  not  work  until  it  was 
adjusted,  at  a  cost  of  twenty-five  dollars.    To  this  answer 
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the  appellants  demurred,  on  the  ground  that  it  did  not  con- 
tain  sufficient  facts,  etc.  The  demurrer  was  overruled,  and 
they  excepted ;  a  reply  of  general  denial  was  filed,  and  the 
issues  of  fact  submitted  to  a  jury  for  trial,  who  rendered  a 
verdict  for  the  appellee.  A  motion  for  a  new  trial  was  filed 
and  overruled,  and  an  exception  taken,  and  final  judgment 
rendered  against  the  appellants.  The  motion  for  a  new 
trial  and  assignment  of  errors  present  the  questions  dis* 
cussed. 

The  facts  alleged  in  the  answer  do  not  show  a  failure  of 
consideration  of  the  note.  The  most  favorable  constructioa 
given  to  the  answer  only  shows  a  defect  in  the  pulley  tight- 
eners of  fifteen  dollars,  and  a  defect  in  the  saw,  which  cost 
twenty-five  dollars  to  remedy,  making  a  total  of  only  forty 
dollars.  The  note  is  for  three  hundred  and  fifly-five  dollars. 
All  the  other  alleged  damages  resulted  from  the  breaking 
of  the  pulley  tighteners  and  do  not  tend  to  show  a  failure 
of  consideration  of  the  note.  If  they  can  be  made  availa- 
ble for  the  appellee,  it  must  be  as  a  counter-claim,  attempt- 
ing to  set  up  a  cause  of  action  against  the  appellants. 

A  counter-claim  is  defined  to  be  ''  any  matter  arising  out 
of)  or  connected  with  the  cause  of  action,  which  might  be 
the  subject  of  an  action  in  favor  of  the  defendant,  or  which 
would  tend  to  reduce  the  plaintiff's  claim  or  demand  for 
damages."     2  G.  &  H.  91,  sec.  59. 

A  counter-claim  setting  up  a  cause  of  action  against  the 
plaintiff  must  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  defendant  against  the  plaintiff,  or  it 
will  be  subject  to  a  demurrer.  Campbell  v.  Routt,  42  Ind. 
410.  It  must  also  show  that  the  facts  stated  as  constituting 
the  cause  of  action  arise  out  of,  or  are  connected  with,  the 
cause  of  action  stated  in  the  complaint. 

The  facts  alleged  in  the  pleading  under  consideration  are 
not  sufficient  to  constitute  a  cause  of  action  against  the 
appellants.  The  allegation  is,  that  he  bought  of  them  "a 
saw  and  saw-mill;"  that  "by  reason  of  some  latent  defect, 
the  pulley  tighteners  broke  and  ruined  and  destroyed  and 
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broke  to  pieces  the  main  belt;  *  *  *  and  strained 
the  saw-mill  and  machinery  of  said  mill  and  strained  the 
engine,"  etc.;  but  it  is  not  alleged  that  the  pulley  tighteners 
which  broke  and  caused  the  damage  constituted  a  part  of 
the  mill  purchased  of  the  appellants.  It  is  not  alleged  that 
it  was  properly  used  and  broke  without  the  fault  of  the 
appellee.  The  pulley  tighteners  might  be  defecUve,  and  yet 
such  defect  might  be  so  slight,  that  if  properly  used  they 
would  not  break.  It  should  have  been  alleged  that  they 
constituted  a  part  of  the  mill  furnished,  and  that  they  broke 
without  the  fault  of  the  appellee.  It  is  not  shown  that  the 
breaking  of  the  pulley  tighteners  would  ordinarily  or  natu- 
rally endanger  the  main  belt,  the  mill,  or  the  machinery,  or 
what  connection  the  tighteners  had  with  the  property  injured. 
Nothing  is  alleged  showing  that  the  parties  could  have  con- 
templated the  alleged  damage  resulting  from  breaking  the 
tighteners.  The  allegations  only  attempt  to  show  a  sale  with 
a  warranty,  a  breach  of  the  warranty,  and  an  injury  to  other 
property  of  the  purchaser  by  reason  of  the  breach. 

The  case  is  not  like  Page  v.  Fordy  12  Ind.  46.  In  that 
case,  Armstrong,  Drake  &  Co.  manufactured  a  steam  engine 
and  boiler  for  Ford,  to  be  used  in  a  saw-mill,  of  which  they 
had  notice,  and  made  them  expressly  for  that  purpose ;  the 
boiler  was  worthless  in  consequence  of  defects  in  materials 
and  workmanship;  owing  wholly  to  such  defects,  it  burst 
and  was  destroyed  and  injured  Ford's  mill;  Ford  had  no 
knowledge  of  the  defects,  etc.  Considering  the  particular 
facts  in  that  case,  after  referring  to  several  decisions,  the 
court  said,  on  p.  52:  "Whether  all  parts  of  the  various 
decisions  referred  to  should  be  held  as  law  or  not,  we  may 
safely  say,  that  there  is  enough  that  we  do  approve,  to  ena- 
ble us  to  determine,  in  the  case  at  bar,  that  if  the  engine^ 
etc.,  proved  unsound  and  unfit  for  the  purpose  to  which  it 
was  to  be  applied ;  and  i^  in  attempting  to  apply  it,  as  pur- 
posed, the  purchaser  should,  without  fault  upon  his  part,  in 
consequence  of  such  unsoundness  and  unfitness,  suffer  dam- 
age by  the  destruction  of  that  kind  of  property  which  it  was 
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reasonable  that  the  parties  to  the  contract  contemplated 
would  be  necessarily  placed  in  close  proximity  to  such 
machinery,  we  are  unable  to  perceive  any  good  reason  why 
such  injury  should  not  be  viewed  as  the  natural  and  legiti- 
mate result  of  the  breach  of  the  warranty." 

The  allegations  in  the  answer  or  counter-claim,  in  the  case 
at  bar,  do  Hot  bring  this  case  within  the  reasoning  of  that. 
The  pleading  seems  to  have  been  prepared  somewhat  hastily, 
as  pleadings  must  sometimes  be,  under  our  system  of  prac- 
tice requiring  issues  to  be  formed  during  the  session  of  court, 
and  when  the  mind  and  time  ^f  the  pleader  may  be  occu- 
pied in  the  trial  of  causes.  It  is  a  case  where  great  care 
and  particularity  of  allegation  is  required.  Facts  should  be 
stated  showing  that  the  parties  might  be  supposed  to  con- 
template the  damages  complained  of  in  case  of  the  breach 
of  the  warranty.  Such  allegations  are  not  in  the  pleading 
under  consideration. 

Other  questions  are  discussed,  but  as  they  grow  out  of 
the  answer  or  counter-claim,  which  is  bad«  they  are  not 
properly  before  us,  and  hence  we  decline  to  pass  upon  them. 

The  judgment  of  the  said  Warren  Conmion  Pleas  is 
reversed,  with  costs;  and  the  cause  is  remanded,  with  instruc- 
tions to  the  court  below  to  sustain  the  demurrer  to  the 
answer,  and  for  further  proceedings,  etc. 


DiNWIDDIB  V.   KeLLBY. 

Pleading. — /fraudulent  Representations, — A  complaint  to  rescind  a  contract 
of  sale  of  certain  real  estate,  showing  that  the  defendant  fraudulently  repre* 
sented  that  he  had  purchased  said  real  estate  at  a  sale  by  an  administrator 
of  an  estate,  for  the  purpose  of  inducing  the  plaintifif  to  buy  the  real  estate 
of  the  defendant,  which  the  plaintiff,  relying  on  the  representation,  did  bi^^ 
showing  the  representations  to  be  false,  etc.,  was  held  sufficient. 
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Tarties. — In  such  action,  the  widow  and  children  of  the  decedent,  whose 
estate  it  had  been  represented  had  been  bought  by  the  defendant,  were  not 
necessary  parties. 

From  the  Rush  Circuit  Court. 

B.  R  Davis,  IL  A.  Black,  %  Helm,  and  G.  H.  Puntney, 
for  appellant. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against 

the  appellee.     There  are  five  paragraphs  in  the  complaint, 

to  all  of  which  demurrers  were  sustained,  and  thereupon 

judgment  was  rendered  for  the  defendant.    These  rulings  of 

the  court  are  the  errors  assigned. 

Counsel  for  the  appellant,  however,  expressly  waive  all  the 
-errors  except  the  sustaining  of  the  demurrer  to  the  fifth 
paragraph  of  the  complaint. 

The  facts  alleged  in  that  paragraph  are  as  follows  :  That 
heretofore,  to  wit,  on  the  22d  day  of  July,  1870,  the  said 
'defendant,  for  the  purpose  of  inducing  the  plaintiff  to  enter 
into  the  agreement  and  make  the  contract  hereinafter  men- 
tioned, falsely  and  fraudulently  represented  that  he  was  the 
owner  in  fee  simple,  and  entitled  to  the  possession,  arid  then 
in  the  possession,  of  certain  real  estate  described  in  the  com- 
plaint, situated  in  Rush  county,  Indiana ;  that  he  held  the 
title  to  said  real  estate  by  virtue  of  a  certificate  of  purchase 
under  a  sale  thereof  made  by  one  John  R.  Mitchell,  as 
administrator  of  the  estate  of  Alvah  F.  Woodcock,  late  of 
that  county,  under  and  in  pursuance  of  an  order  of  the  com- 
mon pleas  of  said  county ;  that  the  said  sale  had  been  duly 
reported  to  and  approved  by  said  court,  and  said  sale  con- 
firmed ;  that  said  real  estate  was  free  from  all  incumbrances 
•and  liens  whatever,  save  and  except  the  sum  of  one  thou- 
rsand  dollars  due  from  him  as  the  balance  of  the  unpaid  pur- 
chase-money therefor  to  said  administrator,  and  that  upon 
the  payment  thereof,  he,  or  any  person  to  whom  he  might 
•assign  or  transfer  such  certificate  of  purchase,  would  receive 
from  said  common  pleas,  through  said  administrator,  a  deed 
conveying  a  perfect  and  unincumbered  title  to  said  real 
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estate ;  and  all  of  which  said  statements  and  representations 
were  so  made,  as  aforesaid,  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  said  real  estate  from  said  defendant ;. 
and  the  plaintiff  says  that,  relying  upon  said  statements  and 
representations,  and  believing  the  same  to  be  true,  and  being- 
then  and  there  ignorant  of  the  truth  or  falsity  of  the  same,, 
he  did  then  and  there  enter  into  a  certain  contract  in  writing 
with  said  defendant  for  the  purchase  of  said  real  estate,  a 
copy  of  which  is  filed  with  the  complaint,  whereby  he  pur- 
chased of  and  from  said  defendant  said  real  estate,  and 
agreed  to  pay  to  him  therefor  the  sum  of  eight  thousand 
dollars,  one  thousand  dollars  thereof  on  demand,  one-half 
of  the  residue  January  ist,  1871,  and  the  balance  January 
1st,  1872,  with  annual  interest  at  the  rate  of  ten  per  centum;: 
that  he  then  and  there  paid  to  said  defendant  said  cash  pay- 
ment, and  afterward  executed  his  notes  in  all  respects  accord* 
ing  to  his  agreement,  and  which  he  says  he  subsequently^ 
fully  paid  with  the  interest  thereon;  that  at  no  time  during 
the  negotiation  of  said  contract  did  the  defendant  produce- 
his  said  certificate  of  purchase,  but  falsely  pretending  the- 
same  to  be  lost  or  mislaid,  he  secreted  the  same  from  the 
plaintif]^  and  has  never  delivered  the  same  to  him ;  that  as  a 
part  and  parcel  of  the  said  contract  and  agreement,  it  was. 
agreed  that  said  defendant  should,  on  or  before  the  term  of 
said  court  of  common  pleas  next  following,  pay  to  said  admin* 
istrator  the  residue  of  said  purchase  of  one  thousand  dol- 
lars, and  at  and  in  said  court  at  its  said  term  procure  a  deed 
to  be  made  to  plaintiff  and  approved  by  the  court,  conveying^ 
to  him,  plaintifi)  a  perfect  and  unincumbered  title  to  said 
real  estate ;  and  the  plaintiff  says  that  afterward,  to  wit,  oa 
the  8th  day  of  August,  1870,  the  defendant  called  upon  the 
plaintiff  and  then  and  there  produced  a  pretended  deed,  a 
copy  of  which  is  filed  with  the  complaint,  and  then  and  there 
represented  to  said  defendant  that  he  had  paid  said  one 
thousand  dollars,  and  that  said  administrator's  sale  had  been^ 
duly  and  legally  presented  to  said  court  together  with  said 
deed  so  produced,  and  that  the  court  had  approved  said  sale^ 
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ordered  the  making  of  said  deed  to  the  plaintiff,  and  had 
approved  said  deed^  and  then  and  there  demanded  of  the 
plaintiff  his  notes  as  in  said  agreement  set  forth ;  and  he 
says  that,  relying  upon  and  believing  said  statements  to  be 
true,  and  in  ignorance  of  the  falsity  thereof,  he  did  then  and 
there  execute  his  notes  to  the  plaintiff  as  in  said  agreement 
stipulated,  and  did  then  and  there  receive  said  deed  from 
the  defendant;  that  upon  the  maturity  of  said  notes,  he  fully 
paid  the  same.  And  the  plaintiff  says  that  each  and  every 
of  said  representations  as  made  by  said  defendant  as  herein 
stated  was  false  and  fraudulent,  and  known  to  be  so  by  the 
defendant,  in  this,  to  wit : 

1.  That  at  the  time  of  the  making  of  said  representations 
and  contract,  said  real  estate  was,  and  still  is,  encumbered  with 
a  mortgage  executed  by  the  said  Alvah  F.  Woodcock,  now 
deceased,  and  his  wife,  in  favor  of  one  Joseph  Hamilton  for 
one  thousand  and  eight  hundred  dollars. 

2.  That  said  real  estate  at  the  time  last  aforesaid  had  not 
been  ordered  sold  by  the  said  common  pleas  court,  nor  by 
any  court  or  person  whomsoever,  and  that  such  representa- 
tions are  and  were  false  as  aforesaid. 

3.  That  the  said  court  had  no  jurisdiction^  power,  or 
authority  to  order  and  direct  the  sale  of  said  real  estate  upon 
the  application  of  said  administrator,  and  had  never  ordered 
and  directed  a  sale  as  aforesaid  by  said  defendant,  for  the 
reason  that  the  same  was  the  absolute  property  of  one  Mary 
Woodcock. 

4.  That  said  administrator  had  never  advertised  for  sale 
and  sold  said  real  estate  to  the  defendant,  or  to  any  per* 
son. 

5*  That  the  defendant  never  had  or  held  any  certificate 
of  purchase  for  said  real  estate  as  by  him  represented  as 
aforesaid,  nor  had  said  administrator  executed  to  him  or  to 
any  person  whomsoever  any  such  certificate  of  purchase,  nor 
had  said  real  estate  ever  been  sold  by  said  administrator. 

6.  That  no  sale  of  said  real  estate  was  ever  reported  to  or 
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approved  •  by  said  common  pleas  as  represented  by  said 
defendant. 

7.  That  said  common  pleas  had  never  ordered  said  admin- 
istrator to  make  any  conveyance  of  said  land,  nor  has  said 
court  to  this  day  ever  made  any  such  order,  or  made  or 
approved  any  deed  of  conveyance  of  said  lands,  and  that 
said  deed  so  received  by  said  defendant  was  never  ordered 
or  approved  by  said  court  or  presented  to  said  court. 

8.  That  by  said  pretended  deed  of  conveyance  so  delivered 
to  him  as  aforesaid,  the  tide  to  said  land  was  not  and  is  not 
vested  in  him  by  reason  of  the  premises  nor  any  interest 
therein.  He  says  that  said  lands  are  not  subject  to  any 
liens  or  incumbrances  against  him  or  by  him  created.  He 
shows  that  he  has  paid  for  taxes  on  said  lands  two  hundred 
•dollars,  and  in  insurance  one  hundred  and  fifty  dollars ;  that 
he  had  and  still  has  possession  of  said  premises,  and  that 
the  rental  value  thereof  is  six  hundred  dollars  per  annum; 
that  before  the  commencement  of  this  suit  and  immediately 
upon  the  discovery  of  said  fraud  and  his  defect  and  want  of 
title  aforesaid,  to  wit,  ten  days  thereafter,  he  offered  to 
reconvey  any  title  he  might  have  obtained  by  said  deed  to 
the  defendant,  and  offered  to  surrender  possession  of  said 
real  estate  to  the  defendant,  and  demanded  the  repayment 
of  said  eight  thousand  dollars,  with  interest  thereon  from 
the  time  of  payment ;  yet  to  accept  such  reconveyance  or  to 
pay  said  plaintiff  said  purchase-money,  less  the  amount  of 
such  rents,  the  defendant  objected  and  refused,  and  he  brings 
into  court  a  deed  of  quitclaim  of  said  lands  to  the  defendant 
for  his  use  under  the  direction  of  the  court ;  wherefore,  etc. 

The  demurrer  was  on  two  grounds : 

1.  That  the  paragraph  of  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and, 

2.  That  there  was  a  defect  of  parties  plaintiffs^  in  this,  that 
the  widow  and  children  of  Alvah  F.  Woodcock  were  neces- 
sary parties  plaintiffs  herein. 

There  is  no  brief  on  file  for  the  appellee,  and  hence  we 
are  uninformed  as  to  the  particular  objection  which  was 
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urged  in  the  circuit  court  to  the  complaint  under  the  iirst 
ground.  The  action  is  not  on  the  contract,  but  seeks  to* 
have  the  contract  rescinded  for  and  on  account  of  fraud  in 
obtaining  it.  We  do  not  see  but  that  there  are  alleged 
fraudulent  representations  sufficient  to  entitle  the  appellant 
to  relief.  Possibly  we  might  arrive  at  a  different  conclusion, 
could  we  know  the  ground  of  objection  to  the  complaint 
urged  in  the  circuit  court.  We  see  no  necessity  for  making 
the  widow  and  children  of  Woodcock,  deceased,  parties  to 
the  action.  They  were  not  parties  to  the  contract  nor  to 
the  fraud  alleged,  and  no  relief  is  asked  against  them. 

The  judgment  is  reversed,  with   costs,   and  the  cause 
remanded. 


Lancaster  et  al.  v.  Gould  et  al. 

VRACncRr^I>emiir9rr.'-'^ext  Friend, — The  fact  that  a  complaint  does  not: 
show  that  parties  for  whom  one  assumes  to  sue  as  next  friend  are  infants,  is- 
not  a  ground  of  demurrer.  Assuming  that  they  are  of  age,  the  name  of  the- 
next  friend  is  unnecessary,  and  may  be  struck  out  on  motion. 

Decedents'  Estates. — Claim, — AcHon  to  Set  Aside. — Allowance  of  Claim, — ^A. 
l^atee  and  the  heirs  of  a  testator  may  sustain  an  action  against  the  executor 
and  a  creditor  of  the  estate  for  the  fraudulent  allowance  and  payment  of  the 
creditor's  claim  by  the  executor,  thereby  reducing  the  assets  of  the  estate,  to 
have  the  allowance  set  aside,  and  to.  permit  the  legatee  and  heirs  to  contest  the 
daim. 

%iJS&,^-Parties, — ^The  administrator  of  the  estate  of  the  executor  (the  execu- 
tor having  died  after  the  commencement  of  the  suit)  is  not  a  necessary  party 
to  such  action. 

Practice. — Motion  to  Strike  Out,-^K  refusal  to  strike  surplus  matter  from  a 
pleading  does  not,  as  a  general  rule,  constitute  an  available  error. 

Same. — Answer  in  Bar  of  One  Plaintiff. — ^Where  there  are  two  or  more  plain- 
tifi,  an  answer  in  bar  generally,  but  setting  up  matter  in  bar  of  only  one  of 
the  plainti£&,  is  bad. 

Claim  Against  Estate. — AUomanee  by  Executor, — An  executor  may  allow  a 
claim  against  the  estate  of  his  testator,  if  found  to  be  correct,  though  the  daink 
be  not  mode  out  in  an  itemized  fonm 
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From  the  Johnson  Common  Pleas, 

5.  P.  Oyler,  D.  f/awe,  and  B.  F.  Davis,  for  appellants. 
JC.  M.  Hord,  A.  Blair^  and  y.  L.  Hackney,  for  appellees. 

Downey,  J. — ^The  errors  properly  assigned  in  this  case 
are: 

1.  Overruling  the  demurrer  of  Lancaster  to  the  complaint. 

2.  Overruling  his  motion  to  strike  out  part  of  the  com- 
plaint. 

3.  Overruling  the  demurrer  of  Lancaster  to  the  complaint 
for  want  of  proper  parties. 

4.  Sustaining  the  demurrer  of  the  appellees  to  the  fourth 
paragraph  of  the  answer  of  Lancaster. 

5.  Overruling  the  motion  of  Lancaster  to  strike  out  the 
answer  of  the  defendant  Robertson. 

6.  Sustaining  the  demurrer  of  appellees  to  the  first  para- 
graph of  the  answer  of  Lancaster. 

7.  Overruling  the  motion  of  Lancaster  for  a  new  trial. 
Although  the  order  in  which  the  errors  are  assigned  is  not 

very  good,  we  will  examine  them  as  they  are  made  and  num- 
bered. 

The  complaint  is  as  follows:  "Almeda  Gould,  Will* 
iam  B.  Gould,  James  V.  Gould,  David  B.  Gould,  Robert  A. 
Gould,  Emily  J.  Gould,  Charles  E.  Gould,  by  Alonzo  Blair, 
their  next  triend,  and  Nancy  R.  Gould,  plaintiils,  complain 
of  Aaron  House  and  David  Lancaster,  defendants,  and  say, 
that  the  plaintiff  Almeda  is  the  widow  and  legatee  of  Stephen 
V.  Gould,  deceased,  of,"  etc.,  "  who,  at,"  etc.,  *'  died  testate, 
leaving  all  his  property,  real  and  personal,  of  the  value  of 
five  thousand  dollars,  after  payment  of  just  debts  against  the 
estate,  to  this  plaintiff  Almeda  so  long  as  she  remained  his 
widow.  Also,  by  the  provisions  of  said  will,  Aaron  House 
was  appointed  executor  thereof;  that  the  said  other  plain- 
tiffs above  mentioned  are  the  children  and  heirs  of  the  said 
Stephen  V.  and  Almeda  Gould ;  that  at  this  time  the  said 
Almeda  has  not  elected  to  take  under  the  provisions  of  said 
will,  and  does  not  intend  to  so  elect ;  and  that  witH  a  proper, 
honesty  and  judicious  administration  of  the  assets  of  said 
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-estate,  after  the  payment  of  all  proper  and  legal  debts,  there 
would  be  left  for  distribution  among  the  heirs  of  said  estate 
the  sum  of  three  thousand  dollars;  that  on  the  i6th  day  of 
June,  1867,  and  the  Sth  and  24th  days  of  March,  1868,  as 
executor  of  said  estate,  said  House  did  pay  four  separate 
amounts  of  money  and  pretended  claims,  a  more  particular 
description  of  which  the  plaintiff  is  unable  to  give,  against  the 
•estate,  to  said  David  Lancaster,  amounting  in  the  aggregate 
to  three  thousand  and  fifty-three  dollars  and  nineteen  cents; 
that  the  said  executor  afterward,  on  the  25th  day  of  July, 
1868,  reported  to  the  court  the  said  four  receipts  of  said 
Xiancaster,  without  any  specification  of  items  or  evidence 
of  debt,  for  which  said  amounts  were  paid,  and  was  by  the 
court  allowed  therefor  the  sum  of  three  thousand  and  jifty- 
three  dollars  and  nine  cents,  without  any  claim,  affidavit,  or 
entry  being  made  on  the  appearance  docket  of  this  court,  or 
being  filed  in  the  clerk's  office  of  this  court,  or  other  place, 
to  the  knowledge  of  this  plaintiff.  A  copy  of  said  report, 
it  is  alleged,  is  filed  with  the  complaint.  It  is  further  aver- 
red that  the  said  pretended  claims  of  Lancaster  were  unjust 
and  fraudulent,  of  which  the  executor  had  notice ;  but,  com- 
binfng  and  confederating  with  said  Lancaster  to  cheat  and 
•defraud  the  estate  and  these  plaintifis,  the  said  executor 
paid  the  said  sums  out  of  court,  and  without  the  knowledge 
of  the  plaintiffs ;  and  by  the  payment  thereof  the  assets  of 
^aid  estate  in  the  hands  of  said  executor  were  so  reduced  in 
amount  that  he  was  not  able  to  pay  the  debts  of  said  estate 
out  of  the  personal  property,  when  the  personal  property 
was  sufficient  to  pay  the  same,  nor  has  he  been  able  to  pay 
the  statutory  allowance  of  three  hundred  dollars  to  said 
Almeda,  as  the  widow,  for  said  reason,  when  said  estate  was 
sufficient  to  pay  all  just  debts,  and  leave  three  thousand  dol- 
lars in  personal  and  real  estate  to  be  distributed  among  the 
plaintiffs ;  wherefore  the  plaintiffs  pray  that  the  allowance 
and  payment  of  the  pretended  claims  of  said  Lancaster  by 
^d  executor^  and  the  allowance  to  the  executor  by  the 
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court  therefor  be  reviewed,  reversed,  and  set  aside ;  and  that 
they  may  be  allowed  to  contest  the  same." 

The  demurrer  of  Lancaster  was  on  two  grounds : 

1.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  and, 

2.  That  the  plaintiffs  have  not  legal  capacity  to  sue. 

It  is  not  alleged  that  the  plaintifis  for  whom  Blair  acted 
as  next  friend  were  infants ;  but  this  would  hardly  be  ground 
for  demurrer.  It  should  probably  be  corrected  by  a  motion 
to  strike  out  the  name  of  the  next  friend.  Assuming  that 
those  of  the  plaintiffs  for  whom  he  sued  as  next  friend  were 
of  age.  they  were  properly  parties,  so  far  as  this  point  is 
concerned, and  his  name  was  merely  unnecessary,  and  should 
have  been  struck'out.  Upon  both  grounds  of  the  demurrer, 
we  think  the  law  is  with  the  appellees.  It  is  provided,  that 
any  person  interested  in  an  estate,  settled  according  to  sec- 
tion ii6,  p.  518,  2  G.  &  H.,  may  have  the  settlement  set 
aside  for  mistake  or  fraud  at  any  time  within  three  years 
after  the  settlement;  and  if  under  disabilities  at  the  time  of 
the  settlement,  then  within  three  years  after  the  removal  of 
the  disabilities.  It  is  true  that  that  section  relates  to  final 
settlements,  and  this  one  is  not  shown  to  have  been  final. 
Camper  v.  Hayeth^  10  Ind.  528,  was  a  case  relating  to  a  final 
settlement.  BeWs  Adtfirv.  Ayres^  24  Ind.  92,  is  a  case  very 
much  like  the  one  under  consideration.  That  was  an  action 
by  a  legatee  against  the  administrator  and  a  creditor  of  the 
estate,  alleging  that  the  administrator  had  fraudulently 
allowed  and  paid  the  creditor's  claim,  knowing  it  to  be 
unjust ;  and  that  by  such  pa3rment  the  assets  of  the  estate 
would  be  so  reduced  as  to  be  insufficient  to  pay  the  plain- 
tiff's legacy ;  and  praying  that  the"  allowance  of  the  claim» 
and  the  report  thereof  by  the  administrator,  be  set  aside, 
and  the  plaintiff  allowed  to  contest  the  claim.  It  was  held,, 
that  the  plaintiff  showed  a  sufficient  interest  to  enable  him 
to  sue,  and,  also,  that  the  relief  sought  could  not  be  obtained 
by  appeal  from  the  order  of  the  court  allowing  the  claim^. 
and  that  the  action  would  lie.    There  had  been  no  final  set— 
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tiement  in  that  case.  On  the  authority  of  that  case,  we  hold 
that  the  complaint  was  sufficient,  and  that  there  was  no  error 
in  overruling  the  demurrer  thereto. 

We  could  not  reverse  the  judgment  for  the  failure  of 
the  court  to  strike  out  the  parts  of  the  complaint  referred  to 
in  the  motion,  to  which  the  second  assignment  of  error 
relates.  Surplus  matter  should  be  struck  out,  but  a  failure 
or  refusal  to  do  so  does  not,  as  a  general  rule,  constitute  an 
•  available  error. 

Aaron  House,  the  executor,  having  departed  this  life^ 
his  death  having  been  suggested,  and  Fountain  G.  Robert- 
son, the  successor  in  the  trust,  having  been  made  a  defend- 
ant in  his  stead,  the  defendant  Lancaster  then  again  demur- 
red to  the  complaint;  this  time  for  the  reason  that  the 
administrator  of  the  estate  of  House  was  not  made  a  party 
also.  The  overruling  of  this  demurrer  is  the  third  error 
alleged.  We  think  it  was  unnecessary  to  make  the  admin- 
istrator of  the  estate  of  House  a  party.  It  is  not  shown  that 
he  had  appropriated  any  of  the  assets  of  the  estate  to  his 
own  use.  The  allegation  is,  that  he  had  illegally  and  wrong- 
fully paid  the  same  out  to  Lancaster.  It  is  probable  that 
his  estate  was  liable  for  any  injury  sustained  by  those  inter- 
ested in  the  estate  of  Gould.  The  liability  was  not  joint  in 
such  a  way  as  to  make  it  necessary  that  the  plaintifis  should 
pursue  their  remedy  against  his  estate  in  this  action.  They 
had  all  the  necessary  parties  to  this  action  in  court,  without 
the  administrator  of  the  estate  of  House. 

The  next  error  alleged  is  the  sustaining  of  the  demurrer 
of  the  plaintiffs  to  the  fourth  paragraph  of  the  answer  of 
Lancaster.  That  paragraph  states,  that  at  and  before  the 
time  of  the  allowance  of  the  claim  of  this  defendant  by  said 
executor,  the  plaintiff  in  this  action  well  knew  of  the  exist- 
ence of  the  indebtedness  of  said  estate  to  this  defendant 
upon  the  items  set  forth  in  the  list  filed  herewith  and  made 
part  hereof,  and  had  fdll  knowledge  of  all  the  facts  con- 
nected therewith,  and  that  said  claims  were  just  and  owing 
Vol.  XLVL— 26 
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from  said  estate  of  Stephen  V.  Gould,  deceased,  to  this 
defendant,  and  that  this  defendant  was  insisting  and  claim- 
ing that  they  were  just  and  valid  claims  against  the  estate  of 
said  Gould,  and  consented  to  and  agreed  that  said  claim  should 
be  allowed  and  paid  by  said  executor  to  this  defendant ;  and 
for  the  purpose  of  procuring  money  and  means  with  which 
to  pay  off  and  discharge  the  same,  and  the  other  debts  of 
said  estate,  she  consented  to  and  approved  of  an  application 
by  said  executor  for  the  sale  of  certain  lands  and  real  estate 
belonging  to  the  estate  of  said  Stephen  V.  Grould,  and  aided 
and  assisted  in  procuring  the  order  of  the  court  for  the  sale 
of  said  lands,  under  and  by  virtue  of  which  order  so  made 
by  the  court  said  lands  were  sold,  and  purchased  by  this 
defendant ;  and  he  was  thereby  induced  to  and  did  purchase 
the  same,  for  the  purpose  of  enabling  said  executor  to  pro- 
cure the  means  for  the  payment  of  this  defendant  upon  his 
claims  aforesaid,  and  the  other  debts  of  said  estate ;  and  that 
the  payments  to  him,  upon  the  allowances  in  the  complaint 
mentioned,  were  made  to  the  extent  therein  named,  in  the 
conveyance  to  him  of  the  land  aforesaid,  so  sold  by  said 
executor  and  purchased  by  this  defendant  as  aforesaid,  under 
and  by  virtue  of  said  order  of  the  court  as  aforesaid.  And 
this  defendant  specially  denies  all  the  allegations  of  the  com- 
plaint There  is  a  paragraph  of  general  denial  in  the  answer, 
and  hence  any  part  of  this  paragraph  containing  denials 
merely  is  unnecessary.  There  is  a&tal  objection  to  the  par- 
agraph, we  think,  as  an  answer  of  estoppel,  and  that  is,  that 
it  sets  up  acts  and  admissions  of  only  one  of  the  plainti£& 
as  a  bar  to  the  action.  It  is  pleaded  in  bar  of  the  action, 
generally,  and  at  best  can  only  amount  to  a  bar  as  to  one  of 
the  plaintiffs. 

The  fifth  error  relates  to  the  refusal  of  the  court  to 
strike  *o\it  the  answer  of  the  defendant  Robertson.  This 
question  was  not  reserved  by  a  bill  of  exceptions,  and  conse- 
quently is  not  properly  before  us  for  decision. 

The  sixth  question  relates  to  the  ruling  of  the  court  on 
the  demurrer  to  the  first  paragraph  of  the  answer  of  Lan* 
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<»ster.  That  paragraph  of  answer  is  as  follows :  "  And 
for  answer  to  the  complaint  herein,  this  defendant,  David 
Lancaster,  says  that  his  co-defendant,  Aaron  Hpuse,  departed 

this  life  testate  on  the day  of.  October,  1871,  and  on 

the day  of ,  1871,  one  Abel  House  duly  quali- 
fied as  the  executor  of  the  last  will  and  testament  of  said 
Aaron  House,  deceased ;  wherefore  defendant  says  that 
said  Abel  House,  as  execlitor  of  the  will  of  Aaron  House, 
ought  to  be  joined  as  a  co-defendant  in  this  action.  We 
have  already  decided  this  question  in  speaking  of  the  second 
-demurrer  to  the  complaint,  and  need  not  further  consider  it 
in  this  place. 

We  come  lastly  to  the  consideration  of  the  question  as 
to  the  correctness  of  the  ruling  of  the  court  in  refusing  a 
new  trial.  The  jury  found  a  general  verdict  for  the  plaintids, 
and  also  found,  in  answer  to  questions,  that  Gould  was  not 
indebted  to  Lancaster,  and  that  there  was  fraud  and  collusion 
1>etween  House  and  Lancaster  in  the  allowance  and  pay- 
ment of  the  claim  to  Lancaster  by  House.  The  judgment 
ivas,  that  the  allowance  of  the  claim  be  set  aside  and  held 
for  naught,  and  that  the  plaintiffs  recover  their  costs.  The 
jury,  as  we  have  seen,  found  that  there  was  no  indebtedness 
on  the  part  of  Gould  to  Lancaster.  We  think  it  quite  clear 
that  this  verdict  is  not  sustained  by  the  evidence ;  and  yet, 
if  it  is  to  stand,  the  defendant  would  seem  to  be  barred  of  any 
claim  against  the  estate,  although  the  object  of  this  action 
*was  to  set  aside  the  allowance,  and  be  permitted  to  defend 
against  the  claim.  It  seems  quite  clear  from  the  evidence, 
that  there  was  an  indebtedness  on  the  part  of  Gould  to  Lan- 
<:aster  at  the  time  of  the  decease  of  Gould.  Mrs.  Gould 
herself,  as  we  understand  her,  testified  that  her  husband  told 
her  that  he  had  purchased  Lancaster's  share  in  the  mill, 
which  they  had  jointly  owned,  for  the  sum  of  nineteen  hun- 
dred dollars,  and  that  she  thought  no  part  of  it  had  been 
paid.  The  evidence  also  shows  other  items  of  indebtedness 
of  Gould  to  Lancaster ;  that  Gould  was  to  pay  the  partner- 
ship debts  of  the  firm  when  he  purchased  Lancaster's  share, 
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and  that  he  had  not  done  so.  It  seems  to  us  that  great 
injustice  would  be  certain  to  result,  if  the  verdict  and  judg- 
ment are  allowed  to  stand. 

We  need  not  decide  whether  in  our  opinion  the  whole 
amount  of  the  claim  of  Lancaster  should  have  been  allowed 
and  paid  by  the  executor^  House,  or  not.  We  may  say,, 
however,  that  the  mere  fact  that  his  claim  was  not  made  out 
in  an  itemized  or  detailed  form  was  no  objection  to  its  allow- 
ance. The  executor  might  legally  allow  the  claim,  if  found, 
by  him  to  be  correct,  without  this.  In  this  instance,  he  seems^ 
to  have  used  some  diligence  to  ascertain  whether  the  claim 
was  correct  or  not,  and  to  have  called  to  his  assistance  some- 
other  persons,  whom  he  supposed  to  have  knowledge  and 
skill  superior  to  his  own. 

The  judgment   is   reversed,  with  costs,  and   the  cause- 
remanded,  with  instructions  to  grant  a  new  triaL 


The  Board  op  Commissioners  of  Cass  County  v,  Ross- 

ET   AL. 

County  Commissioners. — Pcwer  to  Bind  County, — Attorney, — ^The  board  of 
county  commissioners  can  not  render  the  county  liable  for  services  rendered 
by  an  attorney  as  such  by  a  contract  with  such  attorney,  or  an  employment  of 
him,  when  such  board  is  not  in  session  according  to  law,  or  when  the  membei» 
of  the  board  are  acting  successively  and  separately. 

From  the  Cass  Circuit  Court 

H,  C,  Thornton,  for  appellant. 

N.  O.  Ross  and  R,  Magee,  for  appellees. 

Downey,  J. — ^The  appellees  filed  an  account  against  the^ 
county,  consisting  of  several  items,  for  services  as  attome3rs> 
rendered  by  them.  The  commissioners  would  allow  only  a 
part  thereof.  The  appellees  appealed  to  the  circuit  courts 
where  there  was  a  trial  by  the  court,  a  finding  for  the  plain— 
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-tiffs,  a  motion  for  a  new  trial  made  by  the  defendant  over- 
ruled, and  judgment  on  the  finding.  The  error  assigned  is 
Ae  refusal  to  grant  a  new  trial.  There  is  no  brief  for  the 
appellees. 

There  was  no  record  evidence  of  any  contract  with  or 
employment  of  the  appellees  by  the  commissioners,  nor  does 
it  appear  that  the  commissioners  at  anytime  or  in  any  man- 
ner, while  sitting  as  such,  made  any  contract  with  them  for 
such  services,  or  employed  or  retained  them  in  such  business. 
According  to  several  cases  decided  in  this  court,  the  com- 
inissioners  can  bind  the  county  only  when  in  session  accord- 
ing to  law,  and  acting  concurrently.  It  would  be  making  a 
dangerous  precedent  to  hold  that  they  could  do  acts  binding 
on  the  county  when  not  in  session,  or  when  acting  succes- 
sively and  separately.  See  The  Board  of  Commissioners  of 
Fayette  Co.  v.  Chiiwood^  8  Ind.  504;  Campbell  v.  Brackenridge^ 
8  BlackC  471 ;  Arclier  v.  The  Board  of  Commissioners  of 
Allen  Co,^  3  Blackf.  501 ;  English  v.  Smock^  34  Ind.  115. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 


BoWEN  -KT  AL.  V.  CLARK. 

iNjUNcnoN. — Judgment, — ^The  xemedy  by  injanction  lies  to  prevent  proceed- 
ings on  a  satisfied  judgment,  or  where  the  amount  due  has  been  tendered  toand 
refused  by  the  judgment  plaintiffl 

TlENDER. — United  States  Treasury  Notes, — ^Legal  tender  treasury  notes  of  the 
United  States  were  offered  in  payment  of  a  judgment  rendered  in  1858. 

Jleldt  that  the  tender  was  good,  and  that  the  judgment  phiintiff  could  not  refuse 
the  treasury  notes  and  demand  payment  in  coin. 

Payment. — Circumstances  from  which  payment  may  be  inferred  discussed. 

From  the  Carroll  Circuit  Court 

y.  Applegate^  for  appellants. 

L.  B.  Sims  and  %  H.  Gould,  for  appellee. 
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Downey,  C.  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants.  Judgment  having  been  rendered  in  the  cir- 
cuit court  in  favor  of  the  plaintiff)  the  defendants  appealed  to 
this  court,  and  have  assigned,  in  proper  form,  two  errors, 
viz.,  overruling  their  demurrer  to  the  complaint,  and  refusings 
them  a  new  trial. 

The  complaint  alleges  that  Bowen,  on  the  i  ith  day  of 
May,  1858,  recovered  a  judgment  against  Clark,  in  the  Car- 
roll Circuit  Court,  for  eleven  hundred  and  thirty-one  dollars- 
and  eighteen  cents  and  costs;  that  the  judgment  was  replev- 
ied by  one  Colton ;  that  certain  amounts  were  paid  on  the 
judgment  by  the  plaintiff;  the  dates  and  amounts  being^ 
stated  in  the  complaint  through  and  by  Colton  and  Colton 
and  Barnes,  which  amounts  were  received  and  accepted  as 
payments  on  the  judgment  by  Bowen;  and  that  afterward,, 
on  the  4th  day  of  February,  1870,  he  tendered  to  Bowen  twa 
hundred  and  thirty  dollars,  the  balance  due  on  the  judgment,, 
interest,  and  costs,  which  amount,  the  complaint  states,  he 
now  brings  into  court.  The  complaint  then  further  alleges 
that  on  the  1 8th  day  of  January,  1 870,  Bowen  had  caused 
an  execution  to  issue  on  the  judgment,  which  was  delivered 
to  Jackson,  one  of  the  defendants,  who  was  sheriff  of  the 
county,  which  execution  Jackson  levied  on  certain  real  estate 
of  Clark,  particularly  described  in  the  complaint^  which  real 
estate  Jackson  threatens  and  is  about  to  sell. 

Prayer  that  the  judgment,  interest,  and  costs  be  declared 
satisfied,  for  a  restraining  order,  and  for  a  perpetqal  injunc- 
tion on  the  final  hearing. 

The  first  objection  urged  by  counsel  for  the  appellant  ta 
the  complaint  is,  that  the  persons  through  whom  the  pay- 
ments on  the  judgment  were  made  have  an  adequate  remedy 
at  law  against  Bowen  by  a  suit  to  recover  of  him  the  amounts 
claimed  to  have  been  paid  on  the  judgment,  and  Clark  to 
recover  any  damages  resulting  to  him  from  the  sale  of  his 
land,  had  the  same  been  illegally  sold;  and  it  is  said  if  his 
legal  remedy  was  perfect,  his  grievances  are  not  to  be  heard 
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by  a  court  of  equity.  We  have  no  doubt  that  an  injunction 
may  be  granted  against  proceedings  by  execution  on  a  satis- 
fied judgment.  Brinckerhoffw.  Lansing;  4  Johns.  Ch.  65,  on 
p.  6g. 

In  the  case  under  consideration,  according  to  the  com- 
plaint, part  of  the  judgment  had  been  paid  for  the  judgment 
defendant  by  other  parties,  and  there  was  a  tender  of  the 
residue,  with  interest  and  costs.  The  judgment  plaintiff 
refused  the  tender,  and  was  proceeding  to  sell  property  on 
the  execution.  It  would  be  strange  if  there  was  no  relief  by 
injunction  in  such  a  case.  The  position  that  the  plaintiff  can 
have  no  relief  by  injunction  because  the  parties  who  made 
the  payments  for  him  on  the  judgment  might  sue  Bowen,  to 
recover  the  money  back,  and  that  the  plaintiff  might  have  an 
action  for  damages  for  the  sale  of  his  land  on  the  satisfied 
judgment,  can  not  be  sustained. 

It  is  probable  that  this  proceeding  might  be  sustained  under 
section  377,  p.  220,  2  G.  &  H.,  which  provides,  that  "  satisfac- 
tion of  a  judgment,  or  credits  thereon,  may  be  ordered  for 
sufficient  cause,  upon  notice  and  motion."  Doubtless,  on  a 
proper  complaint,  the  court  might  restrain  proceedings  on 
an  execution  during  the  pendency  of  such  a  motion  by 
injunction,  and  on  the  final  hearing  make  it  perpetual. 

A  second  objection  to  the  complaint  is,  that  it  does  not  show 
a  sufficient  tender,  because  the  costs  accrued  subsequently  to 
the  rendition  of  the  judgment,  and  due  to  the  clerk  and 
sheriff,  must  likewise  have  been  paid  by  the  plaintiff  in  order 
to  discharge  him  from  the  judgment.  We  think  the  allega- 
tion of  tender  sufficient.  It  is  ''that  on  the  4th  day  of  Feb- 
ruary, 1870,  he  tendered  to  Bowen  two  hundred  and  thirty 
dollars,  the  balance  due  on  the  judgment,  interest,  and  costs," 
etc.  This  language  is  sufficient  to  embrace  all  the  costs,  as 
well  as  the  balance  of  the  principal  and  interest  of  the 
judgment. 

The  defendants  answered  by  a  general  denial.  There  was 
a  trial  by  a  jury  and  a  finding  as  follows : 
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**  I.  Has  the  judgment,  set  out  in  the  complaint,  been  sat- 
isfied in  manner  and  form  as  alleged  in  the  complaint  ? 

''Answer.    Yes. 

"  4.  Do  you  find  for  plaintiff  or  defendant  ? 

"Answer.     For  the  plaintiff." 

The  second  and  third  interrogatories  were  not  answered. 
The  defendants  moved  the  court  for  a  new  trial,  which  motion 
was  overruled,  and  final  judgment  rendered  for  the  plaintiff^ 
perpetually  enjoining  further  proceedings  for  the  collection 
of  the  judgment. 

The  first  reason  for  a  new  trial  was  the  rejection  of  evi- 
dence offered  by  the  plaintiff  (defendant?  )  as  to  indebtedness 
of  Colton  to  him,  accruing  subsequent  to  the  last  item  men- 
tioned in  the  complaint,  which  remained  unsettled.  This 
ruling  was  clearly  correct.  It  was  for  the  plaintiff  to  show 
by  his  evidence  that  the  amounts  alleged  to  have  been  paid 
on  the  judgment  for  him  by  Colton  were  so  paid.  The  gen- 
eral denial  required  this.  It  was  not  material  then  what  was 
the  state  of  the  accounts  between  Bowen  and  Colton. 
Whether,  after  balancing  these  accounts,  Bowen  owed  Colton, 
or  Colton  owed  Bowen,  was  wholly  immaterial.  The  question 
was  simply  whether  or  not  the  payments  made  were  made  by 
Colton  for  the  plaintiff  and  received  by  Bowen  as  payments 
on  the  judgment  or  not.  It  is  urged  also  that  the  court 
erred  in  receiving  testimony  as  to  payments  made  on  the 
j  udgment  through  Clark,  Brandon  &  Co.  We  are  not  referred 
by  counsel  to  that  part  of  the  record  showing  this  ruling  of 
the  court,  and  after  some  search  through  the  record  we  have 
failed  to  find  it.     See  rule  19  of  this  court. 

The  next  reason  for  a  new  trial  was  the  giving  of  the  fol- 
lowing instruction:  ''The  jury  may  infer  from  the  conduct 
of  theparties  and  the  circumstances  of  the  case,  and  what  the 
parties  said,  an  agreement  between  Colton  and  Bowen  that 
the  items  mentioned  in  plaintiff's  complaint  were  to  be 
received  by  the  defendant  in  satisfaction  of  his  judgment; 
although  no  express  verbal  or  written  agreement  whatever 
had  been  made  between  the  defendant  and  Colton,  at  the  time» 
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that  they  should  so  apply ;  that  although  there  was  a  mutual 
running  account  between  defendant  and  Colton  which  still 
jremained  unsettled,  yet  if  the  items  mentioned  in  the  com- 
plaint were  furnished  by  Colton,  with  an  understanding  upon 
his  part  that  they  were  to  be  payments  on  said  Clark's  judg- 
ment, and  were  received  by  the  defendant  knowing  that 
Colton  had  such  understanding,  and  not  objected  to  by 
Bowen,  this  is  evidence  that  they  were  payments  on  the  judg- 
ment at  the  dates  at  which  they  were  respectively  furnished, 
although  no  express  contract  had  been  made  between  the 
parties  that  such  application  should  be  made,  and  although 
the  quantity  and  value  of  such  items  had  never  been  agreed 
upon  between  the  parties;  that  the  fact  that  Colton  was 
replevin  bail  upon  the  judgment  was  a  circumstance  that 
the  jury  might  receive  as  evidence  tending  to  show  that  the 
various  items  furnished  by  him  were  furnished  and  received 
as  payments  on  said  judgment;  that  to  constitute  said  sev- 
eral items  payments  upon  said  judgment,  an  agreement 
between  the  parties^  either  express  or  implied,  must  be 
shown/' 

We  are  unable  to  see  any  valid  objection  to  this  instruc* 
tion.  The  court,  in  substance,  informed  the  jury  that  there 
must  be  an  agreement  between  the  parties,  either  express  or 
implied,  that  the  items  mentioned  had  been  paid  and  received 
on  the  judgment,  and  that  they  might  find  such  agreement 
''from  the  conduct  of  the  parties,  and  the  circumstances  of 
the  case,  and  what  the  parties  said,  i^  *  *  although 
no  express  verbal  or  written  agreement  whatever  had  been 
made  between  the  defendant  and  Colton,  at  the  time,  that 
they  should  so  apply." 

The  next  reason  relied  upon  for  a  new  trial  was,  that  the 
•court  had  erred  in  giv^ing  this  instruction :  "  That  the  alleged 
tender,  if  made  in  treasury  notes  of  the  United  States,  was 
a  sufficient  tender,  so  far  as  the  kind  of  money  is  concerned, 
unless  objection  thereto  was,  at  the  time,  made  by  the  defend- 
^mt;  for  the  reason  tha:t  the  same  was  not  in  coin,  and  that  a 
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tender  in  any  currency  which  is  at  par  is  a  good  tender,  if  na 
objection  be  made  at  the  time." 

The  evidence  shows  that  the  money  tendered  was  treasury 
notes  of  the  United  States.  They  are  a  legal  tender.  The 
tender  was  good,  whether  objection  was  made  or  not.  Rey- 
noldsv.  The  Bank^  etc.^  i8  Ind.  467;  Thayer  v.  Hedges^  23  Ind. 
141  ;  Brown  v.  Welch,  26  Ind.  1 16 :  TTie  Bank^  etc,,  v.  Bur- 
ton, 2J  Ind.  426 ;  Legal  Tender  Cases,  12  Wal.  457 ;  Dooley  v. 
Smith,  13  Wal.  604;  Biglerv.  Waller,  14  Wal.  297.  There^ 
was  no  error  in  the  instruction. 

There  are  some  further  objections  to  the  charge  of  the 
court,  and  to  an  illustration  given  by  the  court,  but  we  fail  to 
see  any  valid  objection  to  the  instructions. 

The  other  reasons  for  a  new  trial  are,  that  the  verdict  is 
contrary  to  law  and  not  sustained  by  sufficient  evidence.  We 
can  not  disturb  the  judgment  on  these  grounds.  The  evi- 
dence is  such  that  the  questions  of  fact  must  remain  aft 
decided  by  the  jury. 

The  judgment  is  affirmed,  with  costs. 

Opiaion  filed  November  tenn,  1873;  peddon  for  a  rehearing  OTerniled  Ma^ 
tenn,  1874. 


McClanahan  et  al.  «;.  Trafford  et  al. 

Descent. —  Widow. — ^A.  died,  leaving  a  widow  and  one  child,  who  inherited 
his  real  estate  equally.  The  widow  also  died  intestate,  leaving  said  child  bf 
A.  and  other  children  by  a  former  husband. 

Held,  that  her  pordon  of  said  real  estate  descended  in  equal  shares  to  all  her 
children. 

From  the  Posey  Circuit  Court. 

A,  P.  Hovey,  and  G,  V.  Menzies,  for  appellants. 
E.  M.  Spencer  and  W.  Loudon,  for  appellees. 

Downey,  J. — ^The  only  question  in  this  case  is  as  to  the 
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stifHciency  of  the  complaint,  to  which  a  demurrer  was  filed 
and  sustained  in  the  circuit  court.  The  facts  stated  in  the 
complaint  are,  that  on  the  ist  day  of  April,  1869,  Joseph 
McHenry  died  intestate,  the  owner  in  fee  simple  of  four- 
ninths  of  certain  real  estate  in  Posey  county,  Indiana ;  that! 
he  left  surviving  him,  as  his  only  heirs  at  law,  his  wife,  Nancy 
McHenry,  and  Ellen  McClanahan,  his  only  child,  the  plain- 
tiff herein;  that  afterward,  in  1873,  said  Nancy  McHenry 
died  intestate,  the  owner  in  fee  simple  as  heir  at  law  of  said 
Joseph  McHenry,  her  late  husband,  of  the  one-half  of  four- 
ninths  of  said  land ;  that  said  Nancy  McHenry  left  surviving^ 
her  the  following  named  children,  to  wit:  The  plaintiff  Eilea 
McQanahan,  by  said  Joseph  McHenry,  and  the  defendants^ 
by  a  former  marriage  with  one  John  Thompson,  deceased ; 
that  the  defendants  are  setting  up  and  claiming  title  to  and 
in  said  one-half  of  said  four-ninths  of  said  land,  the  part  of 
which  said  Nancy  McHenry  died  seized,  as  heirs  at  law  of 
said  Nancy  McHenry,  with  said  Ellen  McClanahan.  Prayer 
that  the  defendants  be  enjoined,  etc. 

The  facts,  in  short,  are,  that  McHenry,  the  husband,  died 
intestate,  owning  the  real  estate,  leaving  a  widow,  Nancy 
McHenry,  and  one  child,  Ellen  McClanahan.  The  widow 
afterward  died  intestate,  the  owner  of  the  land  in  question, 
so  inherited  from  her  husband,  leaving  as  her  children  said 
Ellen  McClanahan,  the  only  child  by  McHenry,  from  whom 
she  inherited  the  land,  and  two  other  children  by  John 
Thompson,  a  former  husband.  The  question  is,  do  the  chil- 
dren by  Thompson  inherit  from  the  mother  equally  with  the 
child  by  McHenry,  or  does  the  child  by  McHenry  inherit  to 
the  exclusion  of  the  children  by  Thompson  ? 

According  to  section  23,  p.  29$,  i  G.  &  H.,  if  a  husband 
die  intestate,  leaving  a  widow  and  one  child  only,  his  real 
estate  shall  descend,  one-half  to  his  widow  and  one-half 
to  his  child.  This  section  controlled  the  descent  of  the  real 
estate  of  Joseph  McHenry,  deceased,  and  vested  one-half  of 
it  in  his  widow  and  the  other  half  in  his  child  Ellen.  It  is 
claimed  by  the  learned  counsel  for  the  appellants,  that  die 
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descent  of  the  one-half  of  the  property  at  the  death  of  Nancy 
Mc Henry  is  controlled  by  section  6  of  the  statute  of 
<lescents,  which  enables  kindred  of  the  half-blood  to  inherit 
equally  with  those  of  the  whole-blood,  but  which  forbids  any 
except  those  who  are  of  the  blood  of  the  ancestor  from 
whom  the  property  came,  in  case  it  came  by  gift,  devise,  or 
descent,  from  inheriting,  etc.  We  cannot  think  that  this 
section  governs  the  descent  in  this  case.  There  is  no 
question  of  half-blood  in  the  case.  Nancy  McHenry 
is  the  ancestor.  From  her  the  heirs  must  derive  their  title. 
The  children  are  all  related  to  her  in  equal  degree,  and  each 
one  has  as  much  of  her  blood  as  any  other.  They  are  all 
her  children,  although  one  is  by  one  husband,  and  two  by 
another.  The  estate  in  this  case  is  not  impressed  with  the 
character  of  ancestral  estate^  so  that  the  heir  must  be  of  the 
blood  of  Joseph  McHenry.  There  is  nothing  in  the  statute 
which  prevents  the  descent  of  the  land  owned  by  Nancy 
McHenry  to  all  her  children,  although  she  obtained  her  title 
to  it  by  descent  from  Joseph  McHenry.  According  to  the 
•case  of  SmitA  v.  Smithy  23  Ind.  202,  the  kindred  referred  to 
in  the  sixth  section  must  be  kindred  of  the  person  last  seized, 
which  in  this  case  would  be  Nancy  McHenry.  It  is  evident 
that  in  this  view  of  the  case  there  are  no  kindred  of  hers  of 
the  half-blood.  As  to  who  are  kindred  of  the  balf-blood, 
see  Robertson  v.  Burrell^  40  Ind.  328. 

In  McMakin  v.  Michaels^  23  Ind.  462,  this  question  was 
before  the  court,  and  it  was  said :  "  A  widow  inherits  in  fee, 
subject  only  to  such  qualifications  as  are  prescribed  by  the 
statute  of  descents.  Sections  18  and  24  contain  such  quali- 
fications, but  aside  from  these  we  know  of  no  other  provision 
which  in  any  way  modifies  the  rule  of  descent,  that  the  real 
and  personal  property  of  any  person  dying  intestate  shall 
descend  to  his  or  her  children  in  equal  proportions.  It  is 
contended  that  section  6  is  a  modification  of  this  canon  of 
descent,  but  we  do  not  think  so."  In  Coffman  v.  Barisch^ 
25  Ind.  201^  the  same  question  was  decided  in  the  same 
way. 
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In  Aldridge  v.  Montgomery^  9  Ind.  302,  cited  by  counsel 
for  appellant,  there  were  kindred  of  the  half-bloody  and  sec.. 
6,  in  one  of  its  features,  was  properly  applied  to  the  case. 

These  cases  have  our  entire  approbation,  and  we  must 
regard  them  as  settling  the  question  and  putting  it  at  rest^ 

The  judgment  is  affirmed,  with  costs. 


Hackney  et  al.  v,  Wiluams. 

Practice. — Amendment  Dnring  Trtal^^Vfhea  the  court  pennits  an  amend- 
ment of  a  pleading  after  the  trial  has  commenced,  the  jury  need  not  be- 
re-sworn  unless  such  amendment  changes  the  issue. 

Pleading. — Evidence. — In  an  action  between  parties  who  had  been  partners^ 
involving  partnership  transactions,  the  defendant  answered  that  the  plaintiff 
had  received  certain  moneys  of  the  fitm  which  he  had  converted  to  hisowtt. 
use. 

Held,  that,  under  n  general  denial  of  such  answer,  the  plaintiff  might  prove  that 
the  moneys  so  received  by  him  had  been  expended  for  partnership  puiposes^ 

From  the  Johnson  Circuit  Court. 

G.  M.  Overstreet  and  A.  B.  Hunter,  for  appellants. 
S.  P.  Oyler  and  D.  Howe,  for  appellees. 

BusKiRK.  J. — This  was  an  action  on  an  account  by  appel- 
lee against  appellants.  The  complaint  was  in  three  para- 
graphs. The  first  is  for  money  alleged  to  have  been  received 
by  appellants  during  a  partnership  between  them  and  appel- 
lee for  the  training  of  horses,  etc.  The  second  is  for  worlc 
and  labor,  etc.,  by  the  .appellee  for  appellants.  The  third 
is  for  one-half  the  value  of  a  mare  sold  by  appellants,  and 
alleged  to  be  the  joint  property  of  the  parties. 

The  appellants  answered  in  three  paragrs^phs. 

1.  The  general  denial. 

2.  By  way  of  set-ofi)  that  appellee  was  indebted  to  appel- 
lants for  money  paid  him,  for  money  paid  for  his  use,  and  for 
work  and  labor^  etc. 
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The  third  was  to  the  effect  that  during  the  partnership 
alleged  in  the  complaint,  appellants  received  certain  sums  of 
money  belonging  to  the  firm  which  were  by  them  paid  out 
for  partnership  purposes ;  and  that  during  the  same  time  the 
appellee  received  certain  sums  of  money  belonging  to  the 
said  firm,  which  he  failed  to  pay  out  or  apply  to  partnership 
purposes,  but  converted  the  same  to  his  own  use. 

The  appellee  replied  in  denial  of  the  second  and  third 
paragraphs  of  the  answer. 

The  cause  was  submitted  to  a  jury  for  trial. '  After  the 
jury  had  been  sworn  and  some  evidence  heard,  the  appellee 
was,  over  the  objection  and  exception  of  the  appellants,  per- 
mitted to  amend  his  reply  by  filing  an  additional  paragraph, 
to  the  effect  that  the  money  received  by  the  appellee  had 
been  by  him  paid  out  on  expenses  incident  to  the  partnership. 
The  trial  proceeded  without  the  jury  having  been  re-sworn, 
and  resulted  in  a  finding  for  the  appellee.  The  appellants 
did  not  ask  that  the  jury  should  be  re-sworn,  nor  did  they 
object  to  the  trial  proceeding  without  re-swearing  the  jury, 
but  in  their  motion  for  a  new  trial  they  assigned  as  a  reason, 
that  the  trial  had  proceeded  after  the  amendment  of  the  reply 
without  re-swearing  the  jury. 

The  only  errors  relied  upon  by  counsel  for  appellants  in 
their  brief  are  the  amendment  of  the  reply  on  the  trial  and 
the  failure  to  re-swear  the  jury. 

There  was  no  error  in  permitting  the  amendment  to  be 
made  on  the  trial.  The  court  undoubtedly  possessed  the 
power  to  authorize  the  amendment.  See  sections  97, 98,  and 
99  of  the  code,  2  G.  &  H.  117  and  118;  Maxwell  v.  Day, 
45  Ind.  509. 

It  was  not  necessary  to  re-swear  the  juiy  unless  the  amend- 
ment changed  the  issues.  J^Taxwell  v.  Day,  supra.  We 
think  the  amendment  did  not  change  the  issues.  The  same 
proof  was  admissible  under  the  general  denial  that  was  under 
the  amended  paragraph.  The  amended  paragraph  of  the 
reply  was  addressed  to  the  third  paragraph  of  the  answery 
which  alleged  that  the  appellee  had  received  certain  sums 
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of  money  belonging  to  the  firm,  which  he  had  not  applied 
to  partnership  purposes,  but  had  converted  the  same  to  his 
own  use.  To  sustain  this  paragraph  of  the  answer,  it  was 
incumbent  upon  the  appellants  to  prove  the  receipt  of  part- 
nership funds  and  their  conversion.  The  general  denial  con- 
troverted the  truth  of  the  matters  averred  in  the  answer. 
Under  the  general  denial,  the  appellee  was  entitled  to  dis- 
prove whatever  the  appellants  were  required  by  the  answer 
to  prove,  and  as  they  were  required  to  prove  the  conversion 
of  partnership  funds  to  the  private  use  of  the  appellee,  it 
was  competent  for  him,  under  the  general  denial,  to  disprove 
a  conversion,  to  show  that  he  had  applied  such  funds  to  part- 
nership purposes.  The  amended  paragraph  of  the  reply 
neither  increased  nor  diminished  the  proof,  and  consequently 
there  was  no  change  of  the  issues,  and  no  necessity  for 
re-swearing  the  jury. 

The  court  committed  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


Ward,  Guardian,  v.  Angevinb^ 

■OUA&DIAN. — RemovtU  of, — Practice, — AppeaL — Fending  a  petition  to  remove 
the  guardian  of  an  insane  person,  on  the  ground  that  he  had  taken  his  ward 
to  a  neighboring  state  and  was  there  keeping  him,  an  order  was  made  that 
such  guardian  should  bring  his  ward  within  the  jurisdiction  of  the  court  by  a 
day  fixed.  Having  failed  to  perform  the  order,  a  rule  was  entered  at  a  subse- 
quent term  requiring  the  guardian  to  show  cause  why  he  should  not  be  attach- 
ed. To  this  he  presented  an  answer,  to  which  exceptions  were  filed  and  sub- 
mitted. Without  deciding  the  exceptions,  the  court  summarily  removed  the 
guardian,  and  refused  an  application  on  his  part  to  file  an  answer  to  the  peti- 
tion for  his  removal  and  to  introduce  his  evidence.  The  court  also  refused 
the  guardian's  prayer  for  an  appeal  and  refused  to  fix  the  penalty  of  an  appeal 
bond  or  the  time  within  which  it  should  be  filed, 

Jldd^  that  on  the  exceptions  to  the  answer  to  the  rule  to  show  cause,  etc.,  the 
question  of  the  removal  of  the  guardian  was  not  before  the  court,  and  that  it 
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was  error  to  pass  cfvtx  the  exceptions  and  summarily  remove  him  withoot 

allowing  him  to  file  an  answer  and  introduce  his  evidence. 
/Tfltif  also,  that  the  order  of  removal  was  a  final  judgment  from  which  an  appeal 

lay  to  the  Supreme  Court. 
I/eltf,  also,  that  the  court  erred  in  refusing  an  appeal,  and  also  in  refusing  to  Bx. 

the  penalty  of  the  appeal  bond  and  the  time  within  which  it  should  be  filed. 
P&ACTICE. — Pleading'  Struck  Out. — An  answer  struck  out  on  motion  is  not 

a  part  of  the  record  unless  made  so  by  a  bill  of  exceptions. 
Same. — Bill  of  Exceptions, — ^Where  no  time  beyond  the  term  is  given  to  file  a . 

bill  of  exceptions,  it  cannot  be  signed  and  filed  at  a  subsequent  term. 

From  the  Dearborn  Circuit  Court. 

y:  Schwartz^  for  appellant 
O,  B.  UddelL,  for  appellee. 

DowNEV,  J. — ^Ward,  the  appellant,  was  the  guardian  of 
James  Angevine,  a  person  of  unsound  mind,  appointed  by 
the  Dearborn  Common  Pleas,  on  the  20th  day  of  Janu- 
uary,  1870.  On  the  25th  day  of  October,  1872,  James 
A.  Angevine,  the  appellee,  filed  in  the  common  pleas 
his  petition,  in  which  he  represented  that  said  James 
Angevine  was,  and  for  fifty-four  years  had  been,  a  bona 
fide  resident  of,  and  domiciled  in,  Dearborn  county,  Ind- 
iana; that  in  January,  1870,  after  an  inquest.  Ward  was 
appointed  guardian  of  the  person  and  estate  of  said  James 
Angevine,  gave  bond,  and  was  sworn ;  that  at  that  time  said 
James  Angevine  was  and  still  is  the  owner  of  a  farm  and 
dwelling-house  thereon,  and  then  resided  on  said  farm  in 
said  dwelling-house,  with  petitioner,  who  is  his  son,  and 
who,  with  his  wife  and  family,  was  then  also  residing  with 
said  James  Angevine,  the  petitioner  having  then  and  there 
attended  to  the  wants  and  necessities  of  the  said  James 
Angevine,  and  nursed  and  otherwise  taken  care  of  him.  He 
further  states  that  after  his  appointment  as  such  guardian, 
to  wit,  on  the  28th  day  of  September,  1870,  during  the 
absence  from  home  of  said  petitioner  and  his  wife,  who  were 
then  attending  court  upon  a  suit  then  pending  in  the  Dear* 
born  Circuit  Court,  which  the  said  Ward,  as  such  guardian, 
had  instituted,  in  the  name  of  said  James  Angevine,  against 
the  petitioner  for  the  recovery  of  the  possession  of  the  said 
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premises,  where  the  said  James  Angevine  then  resided  with 
petitioner  and  his  family,  the  said  Ward,  without  the  con- 
sent or  authority  of  said  court  of  common  pleas,  and  forci- 
bly and  without  the  consent  of  the  said  James  Angevine, 
and  without  the  consent  of  the  petitioner,  unlawfully  removed 
the  said  James  Angevine  from  his  said  dwelling  and  farm, 
and  from  the  said  county  of  Dearborn  and  State  of  Indiana, 
and  beyond  the  jurisdiction  and  control  of  said  court,  and 
conveyed  him  to  the  State  of  Illinois,  where  said  W^rd  has 
been  since  unlawfully  keeping  and  detaining  and  still  detains 
him.  It  is  further  stated  that  said  James  Angevine  has  no 
wife,  but  has  children  and  grandchildren  living,  namely, 
James  A.  Angevine,  etc.,  and  that  said  Ward  is  not  related 
to  said  James  Angevine,  nor  in  any  way  interested  in  his 
estate ;  that  said  James  Angevine  may  and  can  be  as  well 
and  as  cheaply  taken  care  of  in  said  county  of  Dearborn  as 
in  the  State  of  Illinois,  or  anywhere  else,  and  that  the  peti- 
tioner is  fully  able  and  willing  to  support,  maintain,  and  take 
care  of  him  as  cheaply  as  he  has,  since  his  removal,  been  sup- 
ported, etc.,  in  the  the  State  of  Illinois ;  that  he  is  advised  by 
counsel,  believes,  and  says  that  there  was  not  and  is  not  any 
legal  authority  whatever  for  the  removal  of  said  James  Ange- 
vine from  said  county  and  State,  nor  for  his  detention  in  the 
State  of  Illinois ;  wherefore  he  objects  to  any  further  allow- 
ance being  made  to  said  guardian  or  any  one  else  for  the 
maintenance  and  support  of  the  said  James  Angevine  while 
he  has  been,  and  is  being,  so  unlawfully  detained  in  the  State 
of  Illinois,  and  away  from  this  county  and  the  jurisdiction 
of  said  court,  and  that  said  Ward  be  ordered  and  compelled 
forthwith  to  bring  the  said  James  Angevine  back  to  this 
county  and  State,  within  the  jurisdiction  of  said  court,  and 
that  the  said  Ward  be  removed  from  his  trust  as  such  guar- 
dian for  his  unlawful  and  unreasonable  action  and  conduct 
in  the  premises.  He  states  that  he  is  willing  to  accept  the 
appointment  as  guardian  of  the  said  James  Angevine,  and 
give  the  required  bond,  and  maintain,  support,  and  take  care 
Vol.  XLVL— 27 
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of  him  as  well  and  as  cheaply  as  the  same  can  reasonabljr 
be  done,  or  that  some  other  fit  and  responsible  person  may 
readily  be  found  in  said  county  who  would  do  so ;  where- 
fore he  asks  that  either  he  or  some  other  fit  person  may  be 
appointed  guardian  of  said  James  Angevine  in  the  place  and 
stead  of  said  Ward,  and  for  all  other  proper  orders  in  the 
premises. 

This  petition  was  verified  by  the  oath  of  the  petitioner. 

On  the  gth  day  of  November,  1872,  the  guardian  filed  an 
answer.  On  the  12th  day  of  the  same  month,  the  plaintiff 
moved  to  strike  out  and  reject  the  answer.  On  the  29th  day 
of  the  same  month,  the  court  sustained  the  motion  and  struck 
out  the  answer,  and  the  defendant  excepted,  as  the  clerk's 
entry  shows.  On  the  7th  day  of  December,  1872,  the  court 
made  an  order  that  the  guardian,  within  two  weeks  from 
that  date,  bring  his  said  ward,  who  was  then  in  the  State  of 
Illinois,  from  there  and  return  him  to  Dearborn  county,  and 
that  the  question  as  to  the  removal  of  the  guardian  be  con* 
tinned  until  the  next  term. 

On  the  30th  of  April,  1873,  in  the  circuit  court,  the  com- 
mon pleas  having  been  abolished,  and  its  jurisdiction  trans- 
ibrred  to  the  circuit  court,  the  petitioner  moved  the  court 
for  a  rule  against  the  defendant  to  show  cause  why  he  should 
not  be  attached,  and  on  the  2d  day  of  May,  he  filed  his  affi- 
davit in  support  of  the  motion.  The  court  sustained  the 
motion,  and  ordered  that  the  defendant  show  cause,  on  or 
before  Wednesday  of  the  second  week  of  that  term  of  the 
court,  why  he  should  not  be  attached  for  failing  to  comply 
with  the  rule  made  on  the  7th  day  of  December,  1872,  by 
the  common  pleas.  On  the  7th  day  of  May,  1873,  the 
guardian  showed  cause,  in  a  sworn  answer,  as  follows: 
**  Now  at  this  time  for  answer  to  the  order  of  the  court  made 
in  this  matter  to  show  cause,  if  any  he  has,  why  he  should 
not  be  attached  for  contempt  of  this  court,  and  the  order 
of  said  court  made  in  the  above  matter  by  the  common 
pleas,  etc.,  on  oath,  says,  he  reiterates  and  states  as  true,  and 
makes  part  of  this  his  answer,  his  answer  filed  to  the  peti- 
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tion  in  this  matter  at  the  November  term,  1872,  on  the  9th 
<lay  of  November,  1872,  in  order  that  this  court  may  be  well 
advised  of  the  premises;  and  also  says,  by  way  of  premise 
and  preface  to  his  answer,  that  when  he  removed  his  ward 
to  the  State  of  Illinois,  he  did  it  with  the  full  concurrence 
and  advice  of  his  principal  attorney,  etc.,  who  advised,  as  a 
matter  of  right  and  policy,  the  removal  of  said  ward  to  the 
residence  of  his  daughter,  where  he  now  is ;  that  no  one 
connected  with  the  interests  of  said  ward  contemplated  at 
any  time  the  ouster  of  the  jurisdiction  of  this  court  over  the 
person  and  property  of  said  ward,  nor  is  said  ward  detained 
at  this  time  with  intent  to  prevent  the  full  exercise  of  the 
jurisdiction  of  this  court,  by  the  petitioner  or  any  other  per- 
son. He  further  states,  that  pursuant  to  the  order  of  the 
said  common  pleas,  at,  etc.,  and  within  the  time  prescribeid 
by  the  order,  and  as  early  as  possible  after  the  order  was 
imade,  he  went  to  the  residence  of  said  ward,  in  the  county 
of  LaSalle,  Illinois,  for  the  purpose  of  removing  him  to  this 
county ;  that  on  the  arrival  of  petitioner  at  said  ward's  resi- 
dence, and  on  personal  examination  of  the  condition  of  said 
ward,  physical  and  mental,  and  in  connection  with  a  regular 
practising  physician,  called  for  that  purpose,  he  found  it  an 
impossibility  to  comply  with  the  saidorder  of  the  court;  that 
it  was  and  is  the  belief  that  said  ward  could  not  survive  the 
trip  to  this  county;  and  in  support  of  which  he  submits  the 
deposition  of  the  daughter  of  his  said  ward,  and  his  son-in- 
law,  with  whom  he  resides  and  is  maintained,  as  also  the 
deposition  of  Dr.  Vancei  and  makes  them  part  of  this  answer, 
which  were  taken  in  anticipation  of  a  showing  to  be  volun- 
tarily made  why  the  order  had  not  been  complied  with.  He 
disclaims  any  intention  to  be  guilty  of  a  contempt  of  court, 
and  says  that  if  the  condition  of  said  ward  should  change, 
so  that  a  removal  shall  become  possible,  a  compliance  with 
the  order  of  the  court  for  his  return  will  at  once  be  made, 
and  any  other  order  of  the  court  made,  or  to  be  made  in  the 
premises. " 
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Exception  was  taken  to  the  answer  of  the  defendant  show- 
ing cause  as  follows : 

1.  Because  the  matters  of  fact  in  said  answer  and  return, 
set  forth  are  insufficient  in  law  to  exculpate  and  exonerate  the 
said  Wardy  guardian,  from  his  said  contempt  of  said  order 
of  said  court  in  the  premises. 

2.  Because  it  appears  by  said  answer  and  return  that  the 
said  Ward  unlawfully  removed  said  James  Angevine  fronx^ 
said  county  of  Dearborn. 

3.  Because  said  Ward  fails  to  show  by  his  said  answer 
and  return  that  he  has  made  any  effort  whatever,  since  the 
17th  day  of  December,  1872,  to  comply  with  said  order,  and 
to  bring  the  said  James  Angevine  back  to  said  county  of 
Dearborn,  and  within  the  jurisdiction  of  said  court  of  com- 
mon pleas  and  of  this  court. 

On  the  8th  day  of  May,  1873,  the  court  made  this  order  r 

"  Now  come  the  parties,  and  the  court,  being  sufficiently^ 
advised  in  the  premises,  now  summarily  removes  the  said 
guardian  from  the  trust  on  account  of  his  misconduct  in  the 
premises,  and  that  he  make  report  and  render  a  full  account 
to  the  court  of  his  doings  in  the  premises,  and  deliver  alt 
moneys,  choses  in  action,  and  other  personal  property  in  his 
possession  and  under  his  control  to  the  person  who  may  be 
appointed  his  successor  in  his  said  trust,  to  which  rulings 
and  orders  of  the  court  in  the  premises  the  said  Jacob  B. 
Ward  excepts,"  etc. 

On  the  17th  day  of  May,  1873,  the  guardian  presented 
his  bill  of  exceptions  to  the  court,  time  having  been  given, 
which  was  signed  and  filed,  and  asked  an  appeal  to  this  court,, 
that  the  court  fix  the  amount  of  the  bond  to  be  given,  and 
the  time  within  which  it  should  be  filed,  "which  leave  ta 
appeal  this  cause  the  court  refused,  and  refuses  to  make  any 
order  concerning  said  bond  as  requested  by  said  guardian 
at  this  time,  to  which  rulings  of  the  court  the  said  guardian 
excepts,  and  now  presents  his  bill  of  exceptions,"  etc. 

This  appeal  was  taken  by  obtaining  and  filing  a  transcript 
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in  the  office  of  the  clerk  of  this  court,  to  which  the  appel- 
lee appeared. 

The  following  errors  have  been  assigned  by  the  appel- 
lant : 

1.  Striking  out  the  answer  of  the  defendant  to  the  petition 
for  his  removal. 

2.  Removing  the  guardian  without  trial  and  good  and 
sufficient  reasons  or  evidence,  and  at  a  time  when  the  ques- 
tion of  removal  was  not  before  the  court. 

3.  In  not  deciding  the  matter  of  alleged  contempt,  but 
deciding  the  question  of  removal  of  the  appellant  instead* 

4.  In  not  permitting  the  appeal,  and  in  entering  the  order 
■against  an  appeal. 

The  appellee,  for  cross  error,  has  assigned,  that  the  circuit 
court  erred  in  embracing  in  the  first  bill  of  exceptions  herein 
the  proceedings  had  in  the  common  pleas,  etc. 

The  first  question  presented  is  a  motion  by  the  appellee 
to  dismiss  the  appeal.  The  ground  of  the  motion  as  stated 
in  the  brief  is,  "  because  the  assignment  of  errors  does  not 
comply  with  the  rule  requiring  the  page  and  line  of  the  rec- 
ord to  be  therein  referred  to."  We  apprehend  that  counsel 
are  mistaken  in  supposing  that  there  is  any  such  rule.  Per- 
haps counsel  refer  to  rule  nineteen  concerning  briefs.  It  is 
a  common  mistake  to  suppose  that  in  the  assig^nment  of 
•errors  reference  must  be  made  to  page  and  line  of  the  rec- 
ord, and  also  to  suppose  that  it  should  be  stated  in  the 
•assignment  of  errors  that  the  ruling  assigned  as  erroneous 
was  excepted  to  at  the  time.  It  is  sometimes  convenient  to 
refer,  in  the  assignment  of  errors,  to  the  page  and  line  of  the 
record,  but  in  no  case  necessary.  It  is  wholly  useless  to  say 
in  an  assignment  of  errors  that  there  was  an  exception  to 
the  ruling.  Such  statement  does  not  constitute  an  excep- 
tion, when  there  was  none,  and  does  not  add  an3^hing  to 
one  which  was  properly  made  at  the  time. 

Again,  a  question  is  made  as  to  what  is  properly  in  the 
transcript.  The  answer  of  the  guardian  to  tlie  petition, 
which  was  struck  out,  and  not  restored  to  the  record  by  a 
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bill  of  exceptions,  cannot  be  regarded  as  any  part  of  the  rec* 
ord.  This  has  been  so  often  decided  that  authorities  are 
unnecessary. 

The  question  which  counsel  for  the  appellee  attempts  to- 
present  by  a  cross  error  necessarily  arises  in  the  record, 
without  any  cross  error  assigned.  On  the  29th  day  of 
November,  1872,  the  answer  of  the  defendant  was  struck 
out,  and  no  bill  of  exceptions  was  filed  then  or  at  any  time 
during  the  term,  nor  was  any  time  given  in  which  to  file  it. 
The  bill  of  exceptions  by  which  it  was  attempted  to  present 
that  question  was  signed  by  the  judge  of  the  circuit  court 
and  filed  on  the  17th  day  of  May,  1873.  It  is  quite  clear,, 
under  these  circumstances,  that  the  question  as  to  the  cor- 
rectness of  the  action  of  the  common  pleas  in  striking  out 
the  answer,  which  is  the  first  error  assigned,  is  not  properly 
before  us,  and  that  it  was  not  proper  for  the  judge  of  the 
circuit  court  to  sign  a  bill  of  exceptions  relating  to  what 
had  been  thus  previously  done  in  the  common  pleas  by  the 
judge  of  that  court.  This  is  not  because  the  circuit  judge 
could  not,  in  a  proper  case,  sign  a  bill  of  exceptions  showing 
a  ruling  of  the  judge  of  the  common  pleas,  but  because  the 
judge  of  the  common  pleas  could  not  himself  have  done  so^ 
if  he  had  continued  in  office. 

The  second  error  assigned  is  the  removal  of  the  guardian,, 
without  trial,  evidence,  or  cause  shown.  This  exception  to 
the  proceedings  of  the  court,  we  think,  is  well  taken.  In  the 
common  pleas,  a  rule  was  made  that  the  guardian  return  his 
ward  to  Dearborn  county.  The  court,  at  that  time,  continued 
the  matter  so  far  as  it  related  to  the  removal  of  the  guar* 
dian.  Subsequently,  the  petitioner  showed  to  the  court,  by 
affidavit,  that  the  guardian  had  not  complied  with  the  order,, 
which  he  was  directed  to  do  in  two  weeks,  and  a  rule  was  then 
entered  that  he  show  cause  why  he  should  not  be  regarded  in 
contempt  and  an  attachment  issued  against  him.  He  showed 
cause  by  an  answer  filed,  accompanied  by  certain  depositions 
showing  the  condition  of  health  of  his  ward  at  a  prior  date, 
as  an  excuse  for  not  having  complied  with  the  order.  Except- 
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tions  were  taken  to  this  answer,  and  the  question  whether 
the  exceptions  were  well  taken  or  not  was  submitted  to  the 
court  for  its  decision.  Without  deciding  this  question,  the 
only  one  then  before  the  court,  an  order  was  made  by  which 
the  court  "summarily  removed  the  said  g^rdian  from  the 
trust  on  account  of  his  misconduct  in  the  premises."  This 
part  of  the  case  was  not  yet  before  the  court  for  its  deci- 
sion. The  question  was,  whether  or  not  the  guardian  had 
shown  sufficient  cause  why  he  should  not  be  attached.  The 
bill  of  exceptions  informs  us  that  the  guardian,  upon  this 
ruling  by  the  court,  asked  that,  before  the  entry  should  be 
made  of  his  removal,  he  be  granted  leave  to  amend  his 
answer  to  show  cause  why  he  should  not  be  removed,  which 
leave  the  court  refused  to  grant  He  alsa  asked  that,  before 
the  entry  be  made  and  instead  of  said  order,  an  entry  be 
made  that  he  file  his  further  answer  why  he  should  not  be 
removed,  and  that  evidence  be  heard  in  the  matter,  and  that 
he  be  allowed  to  show  why  he  should  not  be  removed,  all 
of  which  was  refused  by  the  court.  We  think  this  action 
of  the  court  cannot  be  sustained.  We  need  not  decide  now 
whether  the  showing  made  by  the  guardian  against  the  issu- 
ing of  an  attachment  was  sufficient  or  not,  for  the  reason 
that  that  question  has  not  been  decided  by  the  circuit  courts 
and  as  to  that  there  is  nothing  for  us  to  re-examine. 

What  we  have  already  said  will  sufficiently  indicate  the 
opinion  of  this  court  as  to  the  third  alleged  error. 

The  facts  in  support  of  the  fourth  error,  as  stated  in  the 
bill  of  exceptions,  are  as  follows : 

**  And  the  said  defendant,  guardian,"  etc.,  "  then  requested 
of  the  court  that  an  appeal  from  the  order  removing  said 
guardian  be  granted  to  the  Supreme  Court  of  the  State  of 
Indiana,  on  such  terms  and  conditions  as  to  the  court  might 
seem  right  and  proper,  and  that  the  court  fix  the  amount 
of  bond  required  of  said  guardian;  that  the  time  of  filing  the 
bond  be  fixed  by  the  court,  to  stay  proceedings ;  and  the  said 
guardian  asked  that,  on  filing  such  bond,  proceedings  be 
stayed  pending  such  appeal.    But  the  court  refused  to  make 
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an  order  fixing  the  amount  of  the  appeal  bond  and  the  filing 
of  the  same  or  any  order  regarding  the  same,  and  refused 
to  grant  an  appeal  as  prayed,  for  the  reason  that  the  order 
heretofore  made  in  this  cause  removing  said  guardian  is  not 
a  final  judgment  from  which  an  appeal  will  lie,  nor  will  it 
be  such  final  judgment  until  another  guardian  is  appointed 
and  qualified,  and  no  appeal  is  granted  until  such  guardian 
is  appointed,"  etc. 

In  our  opinion,  this  ruling  of  the  court  was  erroneous. 
The  order  of  removal,  which  we  have  already  copied  in  this 
opinion,  was  unconditional,  aiid  at  once  put  an  end  to  the 
guardianship,  and  deprived  the  guardian  of  any  right  to  act 
further  as  such.  It  is  true  that  the  court,  in  connection  with 
the  order  of  removal,  directed  that  the  guardian  should 
account.  But  this  accounting  was  not  to  be  to  his  successor 
but  to  the  court,  as  the  order  reads.  But  why  should  the 
guardian  account  to  a  successor,  when  the  very  question  to 
be  first  decided  is,  whether  he  shall  account  to  any  one. 
It  was  wholly  immaterial,  so  far  as  the  finality  of  the  order 
of  removal  is  concerned,  whether  any  successor  was  ever 
appointed  or  not.  It  may  be  a  question,  however,  whether 
it  is  an  error  that  should  reverse  a  judgment,  because  an 
appeal  in  one  mode  has  been  refused,  where  the  party  has  the 
right  to  appeal,  and  actually  does  appeal,  in  another  mode. 
This  question  we  need  not  now  decide. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  for  further  proceedings. 


Good  ex  ux.  z/.  Combs  bt  al. 

bAcncE. — Conflict  in  Testimony, — ^Where  there  is  ^  direct  and  irreconcilable 
conflict  in  the  testimony,  the  weight  of  the  evidence  is  for  the  jniy,  and  the 
Supreme  Coiut  will  not  distoifo  the  verdict. 
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From  the  Greene  Common  Pleas. 

y.  D,  Alexander,  for  appellants. 
H.  Bums,  for  appellees. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellants  against 
Benjamin  F.  East,  John  J.  Combs,  and  the  heirs  of  Sarah 
A.  Watson,  deceased,  to  enforce  a  vendor's  lien  on  certain 
real  estate  owned  by  the  said  John  J.  Combs. 

There  was  issue,  trial  by  a  jury,  finding  for  the  defend- 
ants, and,  over  a  motion  for  a  new  trial,  judgment  on  the 
verdict. 

The  error  assigned  calls  in  question  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial.  The  material  facts 
are:  The  appellants  sold  to  Sarah  A.  Watson  certain  real 
estate,  and  in  part  payment  therefor  she  executed  her  note 
payable  to  Sarah  Good  for  ninety-five  dollars.  The  appel- 
lants conveyed  such  land  and  placed  the  grantee  in  posses- 
sion. There  was  no  mortgage  taken  or  personal  security 
given  on  such  note.  Afterward,  the  said  Sarah  A.  Watson 
sold  and  conveyed  such  land  to  Benjamin  F.  East,  who  pur- 
chased with  full  notice  that  the  purchase-money  was  unpaid; 
and  as  a  part  of  the  agreement  he  undertook  and  promised 
to  pay  to  the  appellants  the  note  of  the  said  Sarah  A.  Wat- 
son. He  paid  thirty  dollars  thereon.  Subsequently  East 
sold  and  conveyed  the  said  land  to  John  J.  Combs,  who  was 
placed  in  possession  and  owned  the  same  when  this  action 
was  commenced.  The  complaint  alleged  that  Combs  pur- 
•chased  the  land  with  knowledge  of  the  facts  hereinbefore 
stated.  This  was  denied  by  Combs,  who  claimed  to  be  a 
purchaser  for  value,  and  without  any  knowledge  that  the 
purchase-money  from  Watson  to  appellants  was  unpaid,  or 
that  East  had  agreed,  as  a  part  consideration  of  his  purchase, 
to  pay  the  said  sum  of  money  to  the  appellants.  This  was 
the  issue  to  be  tried,  and  the  only  issue,  for  it  was  and  is 
conceded  that  the  appellants  had  a  vendor's  lien  on  said 
land  in  the  hands  of  Sarah  A.  Watson  or  Benjamin  F. 
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We  are  asked  to  reverse  the  case  upon  the  weight  of  the 
evidence.  Mrs.  Good  testified  with  great  certainty  and  pos- 
itiveness  to  a  state  of  facts  which  very  clearly  showed  that 
Combs  was  a  purchaser  with  notice  that  she  held  a  lien  0x1 
such  land  for  unpaid  purchase-money.  She  testified  that 
shortly  before  Combs  purchased  the  land  from  East,  he  came 
to  her  house  and  offered  to  purchase,  at  a  discoimt,  her  note 
on  Mrs.  Watson,  and  that  she  refused  to  take  less  than  its 
face,  because  she  held  a  lien  on  such  land. 

Combs  testified  that  when  he  purchased  the  land  he  had 
no  knowledge  of  the  existence  of  such  note,  and  that  he 
never  went  to  the  house  of  Mrs.  Good  and  ofiered  to  pur- 
chase said  note. 

Mrs.  Good  testified  that  her  daughter,  Elizabetli,  who  then 
resided  in  the  State  of  Illinois,  was  present  when  she  and 
Combs  had  their  conversation,  but  her  testimony  was  not 
produced  on  the  trial. 

There  were  other  facts  and  circumstances  proved  upon  the 
trial  which  very  strongly  tended  to  corroborate  the  evidence 
of  Mrs.  Good ;  and  while  we  may  think  the  evidence  pre* 
ponderated  in  her  favor,  we  cannot,  for  that  reason,  reverse 
the  judgment,  without  violating  the  long  and  well  settled 
practice  of  this  court.  There  was  a  direct  and  irreconcila- 
ble conflict  in  the  testimony.  The  weight  of  the  evidence 
was  for  the  jury,  and  we  cannot  disturb  their  verdict.  TTie 
Madison^  etc.,  Railroad  Co,  v.  Taffe^  37  Ind.  361,  and  cases- 
there  cited. 

The  judgment  is  affirmed,  with  costs. 
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Baldwin  et  al.  t^.  Kerlin  et  al. 

Specific  Performance. — UncerUunty  in  Contract, — Parol  Evidence. — Suit  bf 
A.  and  B.  against  C  and  D.  for  specific  perfonnance  of  Uie  foUowing  con* 
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"Messrs.  A.  and  B^ — Gtnis:  We  will  give  you  our  woollen  mills,  with  all  the 
appurtenances  thereunto,  situated  in  the  north-west  comer  of  public  square  in 
the  town  of  Franklin,  Indiana,  for  six  hundred  and  forty  acres  of  land  in 
Anderson  county,  Kansas,  one  thousand  dollars  cash,  fire  hundred  dollars  in 
six  months,  without  interest;  each  party  to  pay  the  taxes  on  their  property  for 
1870. 
"  Franklin,  April  7th,  iS/l.  C.  &  D." 

"  We  accept  the  above  proposition.  A.  &  B." 

Btldy  that  parol  evidence  was  inadmissible  in  such  case,  fixst,  to  describe  the  real 
estate,  and  then  to  apply  the  description. 

JKrA/,  also,  that  evidence  offered  to  show  that  the  premises  of  C.  &  D.  were  not 
in  the  public  square  in  the  town  of  FYanklin,  nor  adjoining  it,  would  contradict 
the  writing,  and  be  inadmissible. 

Hdd^  also,  that  there  being  no  description  of  the  land  in  Anderson  county,  Kan- 
sas, nor  any  mode  agreed  upon  by  which  the  lands  intended  could  be  identi- 
fied, parol  evidence  to  show  what  land  was  intended,  or  to  permit  A  and  B. 
to  select  what  lands  they  pleased,  would  be  to  make  a  new  and  different  con- 
tract for  the  parties. 

Hdd^  also,  that  the  contract  was  too  vague  and  uncertain  as  to  the  description  of 
the  property  proposed  to  be  exchanged  to  be  aided  and  the  property  identified 
by  parol  evidence. 

PLBADING. — Complaint  to  Correct  Mistake, — A  complaint  to  correct  a  written 
contract  on  the  ground  of  a  mistake,  and  to  enforce  it,  wherein  it  is  averred,  in 
a  very  general  and  indefinite  way,  that  by  the  mistake,  inadvertence,  or  neglect 
of  the  scrivener  drawing  it  up,  and  without  any  fault  of  the  plaintiff,  the  con- 
tract does  not  fully  set  forth  the  agreement  of  the  parties,  without  showing  in 
what  respect  or  particular  it  fails  to  set  forth  the  agreement,  what  words  are 
emitted  that  it  was  agreed  should  be  inserted,  or  what  words  are  inserted  con- 
trary to  the  intention  of  the  parties,  is  bad. 

Same. — MUt€JU, — ^A  nustake  that  can  be  corrected  in  such  case  must  have  beea 
a  mutual  mistake  of  fact  It  is  not  enough  that  one  of  the  parties  was  mis- 
taken. 

From  the  Johnson  Sircuit  Court 

•S.  P,  Oyler  and  D.  Howe^  for  appellants. 
r.  W.  Woollen,  C.  Byfield,  G.  M.  Overstreet,  and  A.  B. 
Hunter^  for  appellees. 

BusKiRK,  J. — This  was  an  action,  originally  commenced  in 
the  Johnson  Circuit  Court,  at  the  September  term,  1 871,  by 
appellants  against  appellees,  John  and  Joseph,  and  their 
wives,  Rachel  and  Sarah  Kerlin,  and  Horace  Allen.  The 
complaint  is  in  two  paragraphs.  The  facts  averred  in  the 
first  paragraph  are  substantially  as  follows :    That  on  the 
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7th  day  of  April,  1871,  appellants  were  and  still  are  the  own- 
•ers,  and  possessed  of  certain  real  estate,  of  the  value  of  six 
thousand  four  hundred  dollars,  described  in  the  paragraph, 
situate  in  Anderson  county,  Kansas  ;  being  all  the  real  estate 
then  owned  by  them  in  said  county,  and  being  the  same 
referred  to  in  Exhibit  A  as  "  six  hundred  and  forty  acres  of 
land  in  Anderson  county,  Kansas ;"  that  at  the  date  aforesaid 
appellees  John  and  Joseph  Kerlin  were  the  owners  of  certain 
real  estate  of  the  value  of  ten  thousand  dollars,  and  includ- 
ing certain  woollen  mills  and  appurtenances  thereon  situate, 
in  Johnson  county,  Indiana,  described  in  the  paragraph  as 
part  of  lots  forty-two  and  forty-three,  in  the  original  plat  of 
the  town  (now  city)  of  Franklin ;  that  said  lots  forty-two  and 
forty- three  adjoin  the  north-west  corner  of  the  public  square 
of  said  city  of  Franklin,  said  woollen  mills  being  situate  on 
the  west  end  of  said  lots,  now  about  sixty  feet  distant  from  the 
north-west  corner  of  the  square  aforesaid ;  that  said  real 
■estate  was  all  then  owned  by  said  appellees  John  and  Joseph 
Kerlin,  in  the  city  of  Franklin,  and  is  the  same  referred  to 
in  Exhibit  A,  as  "  our  woollen  mills,  with  all  the  appurte- 
nances thereunto,  situated  in  the  north-west  comer  of  the 
public  square,  in  the  town  of  Franklin ;"  that  at  the  date 
aforesaid,  appellants  and  appellees  John  and  Joseph  Kerlin 
entered  into  an  agreement,  whereby  appellants  agreed,  in 
consideration  of  the  conveyance  to  them  by  said  Kerlins  of 
said  woollen  mills  and  appurtenances,  to  convey  to  said  Ker- 
lins said  land  in  Anderson  county,  Kansas,  to  execute  a  note 
for  five  hundred    dollars,  payable  without  interest    at  six 
months  after  the  date  thereof,  and  also  pay  to  said  Kerlins 
one  thousand  dollars  cash  ;  that  in  pursuance  of  said  agree- 
ment, a  written  contract  was    entered  into  by  the  appel- 
lants, by  the  name  and  style  of  Baldwin  &  Payne,  and.  appel- 
lees Kerlins,  under  the  name  of  J.  &  J.  Kerlin,  of  the  tenor 
following : 

"  Messrs.  Baldwin  &  Payne  :   Gents^  We  will  give  you 
our  woollen  mills,  with  all  the  appurtenances  thereunto,  situ- 
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ated  in  the  north-west  corner  of  public  square,  in  the  town 
of  Franklin,  Indiana,  for  six  hundred  and  forty  acres  of  land 
in  Anderson  county,  Kansas,  one  thousand  dollars  cash,  five 
hundred  dollars  in  six  months,  without  interest,  each  party 
to  pay  the  taxes  on  their  property  for  1870. 

"Franklin,  April  7th,  1871.  J.  &  J-  Kerun." 

*'  We  accept  the  above  proposition. 

"  Baldwin  &  Payne." 

That  appellants  have  always  been  and  still  are  ready  to* 
perform  their  part  of  the  contract ;  that  on  the  nth  day  of 
April,  1 87 1,  they  tendered  the  Kerlins  a  warranty  deed,  duly 
stamped,  for  the  Kansas  land,  a  note,  duly  stamped,  for  five 
hundred  dollars,  due  on  or  before  October  7th,  1871,  and  one 
thousand  dollars  in  United  States  treasury  notes,  and 
demanded  performance  of  the  contract  by  the  Kerlins  on 
their  part,  which  they  refused  to  perform,  and  have  ever  since 
refused,  to  appellants'  damage  ten  thousand  dollars ;  that 
appellee  Allen  claims  some  interest,  the  nature  of  which  is  to 
the  appellants  unknown,  in  said  woollen  mills  and  appur- 
tenances. The  paragraph  concludes  with  a  prayer  for  spe- 
cific performance,  and  also  the  usual  prayer  for  all  proper 
relief. 

The  second  paragraph  alleges  cubstantially  all  the  facts 
averred  in  the  first  paragraph,  and  in  addition  the  following  r 
"  That  one  Joseph  Garshwiler  was  employed  by  the  Kerlins 
to  reduce  the  agreement  to  writing ;  that  he  did  draw  up 
the  contract  set  forth  in  exhibit  A,  purporting  and  intended 
to  be  executed  in  compliance  with  and  to  embody  said 
agreement,  but  by  mistake,  and  without  any  fault  of  appel- 
lants, said  written  contract  did  not  fully  set  forth  the  agree- 
ment of  the  parties,  but  was  nevertheless  signed  and  executed 
by  all  the  parties  thereto  in  good  faith,  all  supposing  that 
said  written  contract  was  conformable  to  and  embodied  their 
agreement ;  that  afterward  appellee  Horace  Allen  purchased 
said  woolen  mills  and  appurtenances,  and  received  a  convey- 
ance thereof  from  the  Kerlins;  and  at  the  time  of  the  payment 
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to  them  by  him  of  the  purchase-money,  he  had  full  knowl- 
edge of  their  agreement  with  appellants,  and  of  all  the  facts 
before  stated."  The  paragraph  contains,  besides  the  usual 
general  prayer,  a  prayer,  in  the  alternative,  for  specific  per- 
formance, or,  in  the  event  that  the  court  shall  deem  the  facts 
not  sufficient  to  warrant  such  a  decree,  then  for  damages. 

Copies  of  the  written  contract,  deed,  and  note  are  filed  as 
parts  of  both  the  first  and  second  paragraphs,  marked 
"exhibit  A."  Afterward,  on  the  6th  day  of  February, 
1872,  appellants  filed  a  supplemental  complaint  against 
appellee  Deloss  Root.  The  supplemental  complaint  alleges 
that  since  the  filing  of  the  original  complaint,  appellee  Root 
purchased  of  appellee*Allen  an  interest  in  the  woollen  mills, 
etc.  It  concludes  with  a  prayer  that  Root  be  made  a  defend- 
ant to  answer  as  to  his  interest,  and  that  he  may  be  bound 
by  the  decree,  etc. 

At  the  September  term,  1872,  all  the  appellees  appeared, 
and  the  following  demurrers  were  filed,  all  for  the  fifth  statu- 
tory cause : 

1.  A  joint  demurrer  to  the  complaint  by  all  the  appellees. 

2.  A  joint  demurrer  to  the  complaint  by  John  and  Joseph 
Kerlin. 

3.  A  joint  demurrer  to  the  complaint  by  Rachel  and  Sarah 
Kerlin. 

4.  A  separate  demurrer  to  the  complaint  by  Horace  Allen. 
$.  A  separate  demurrer  to  the  original  and  supplemental 

complaint  by  Deloss  Root 

All  the  demurrers  were  sustained;  to  the  ruling  sustaining 
all  and  each  of  which  appellants  at  the  time  excepted. 
Appellants  declining  to  amend,  judgment  was  rendered 
accordingly  against  appellants,  and  in  favor  of  appellees,  for 
costs.     The  errors  assigned  are : 

1.  The  sustaining  of  the  joint  demurrer  to  the  complaint 
of  all  the  appellees. 

2.  The  sustaining  of  the  joint  demurrer  of  appellees  John 
and  Joseph  Kerlin  to  the  complaint. 
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3.  The  sustaining  of  the  separate  demurrer  of  appellee 
'  Allen  to  the  complaint. 

4*  The  sustaining  of  the  separate  demurrer  of  appellee 
Root  to  the  original  and  supplemental  complaints. 

Three  questions  are  discussed  with  marked  ability  by  coun- 
sel^  and  they  are : 

1.  Is  the  contract  susceptible  of  enforcement,  as  it  reads  ? 

2.  Should  the  contract  be  reformed,  as  asked  ? 

3.  If  the  contract  is  reformed  as  prayed  for^  should  it  be 
-enforced  ? 

The  questions  discussed  under  the  first  proposition  are, 
whether  the  description  of  the  mill  property  is  sufficient  to 
1>e  enforced ;  and  if  not,  may  the  description  be  aided  by 
parol  evidence  ? 

Is  the  contract  as  it  now  reads  susceptible  of  enforce- 
ment, or  is  it  void  on  account  of  the  defective  description 
of  the  property  to  be  exchanged  ?  An  ageement  to  convey 
lands  will  not  be  enforced  unless  it  "  contain  the  essential 
terms  of  the  contract,  expressed  with  such  a  degree  of  cer- 
tainty that  it  may  be  understood  without  recourse  to  parol 
evidence  to  show  the  intention  of  the  parties/'  Browne 
Stat.  Frauds,  sec.  371. 

The  same  learned  author  says :  "  It  must,  of  course,  appear 
from  the  memorandum,  what  is  the  subject-matter  of  the 
defendant's  engagement  Land,  for  instance,  which  is  pur- 
ported to  be  bargained  for,  must  be  so  described  that  it  may  be 
identified."  Browne  Stat.  Frauds,  sec.  385,  and  authorities 
there  cited. 

It  has  been  held  by  this  court,  that  in  an  action  to  enforce 
specific  performance  of  a  contract  for  the  conveyance  of  land, 
if  the  contract  states  sufficiently  every  other  fact  required  in 
such  a  contract  by  the  statute  of  frauds,  but  fails  to  clearly 
identify  the  land  to  be  conveyed,  by  an  intelligible  descrip- 
tion, but  contains  a  description  which,  so  far  as  it  goes,  is 
consistent,  such  ambiguity  may  be  explained,  and  the  defec- 
tive description  made  complete  by  extrinsic  parol  evidence, 
provided  the  necessary  averments  are  contained  in  the  com- 
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plaint  on  such  contract ;  in  other  words,  where  the  descrip- 
tion, so  far  as  it  goes,  is  consistent,  but  does  not  appear  to 
be  complete,  it  may  be  completed  by  extrinsic  parol  evi- 
dence, provided  a  new  description  is  not  introduced  into 
the  body  of  the  contract.  Colerick  v.  Hooper^  3  Ind.  316; 
Dinginan  v.  Kelly ^  7  Ind.  717;  Torrv.  Torr^  20  Ind.  118; 
Howell  w.  Zerbee^  26  Ind.  214;  Guy  v,  Barnes^  29  Ind.  103; 
Nolte  v.  Libbert^  34  Ind.  163.  To  the  same  effect  are  2  Phill. 
Ev.,  4  Am.  ed.,  p.  682,  et  seq,;  i  Greenl.  Ev.,  sees.  297,  298 ; 
Miller  v.  Travers,  8  Bing.  244 ;  Maggart  V.  Chester^  4  Ind. 
124;  Nichols  v.  yohnsoiiy  10  Conn.  192;  Waring  v.  Ayres^ 
40  N.  Y.  357. 

But  courts  never  permit  parol  evidence  to  be  given,  first 
to  describe  the  land,  and  then  to  apply  the  description. 
Ferguson  v.  Stover^  33  Penn.  St.  411,  and  authorities- 
there  cited.  Nor  do  courts  ever  permit  parol  evidence 
to  be  given  to  contradict  the  written  agreement,  but  only  in 
aid  of  it.     Torrv,  Torr^  supra. 

It  will  be  observed  in  the  case  at  bar,  that  the  contract 
describes  the  premises  of  Kerlins  to  be  in  the  public  square  in 
Franklin,  Indiana.  The  public  square  is  a  well  defined  portion 
of  the  city  plat.  The  complaint  which  seeks  to  enforce  this 
contract  shows  that  the  premises  are  not  in  the  public  square, 
nor  even  adjoining  it.  To  permit  this  kind  of  evidence 
would  be  to  contradict  the  written  agreement,  and  to  furnish 
a  new  and  different  description.  It  is  proposed  to  prove 
that  the  Kerlins  owned  woollen  mills  on  lots  forty-two  and 
forty-three,  in  the  original  plat  of  the  city  of  Franklin  ;  that 
the  lots  adjoined  the  north-west  comer  of  the  public  square, 
separated,  of  course,  by  the  street,  and  that  the  mills  are  on 
the  west  ends  of  these  lots.  Such  proof  would  not  aid  the 
description  given  in  the  written  agreement,  but  would  con- 
tradict it.  If  the  description  had  been  ^'our  woollen 
mills  in  the  city  of  Franklin,''  it  might  have  been  shown  that 
they  owned  but  one  woollen  mill  in  such  city,  and  might  have 
shown  where  it  was  situated.  This  would  have  been  con* 
sistent  with  the  description,  as  far  as  it  went,  and  would  have 
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been  in  aid  of  it^  and  would  not  have  contradicted  the  writ- 
ten agreement,  nor  would  it  have  made  a  new  and  different 
description.  Colerick  v.  Hooper^  supra;  Waring  v.  Ayres^ 
40  N.  Y.  357. 

But  how  are  the  six  hundred  and  forty  acres  of  land  in 
Anderson  county,  Kansas,  to  be  identified  ?  There  is  no 
description  of  the  land,  nor  is  there  any  mode  agreed  upon 
by  which  the  lands  intended  can  be  identified  and  described. 
It  is  not  described  as  the  land  owned  in  the  county  named 
by  Baldwin  and  Payne,  noras  such  lands  as  they,  or  some  other 
person  named,  might  select  out  of  the  lands  owned  by  them ; 
but  simply  six  hundred  and  forty  acres,  without  any  descrip- 
tion or  mode  of  selection.  In  Carpenter  v.  Lockhart,  i  Ind. 
434,  the  description  of  the  land  was  very  defective,  but  it 
was  held  sufficient,  because  there  was  in  the  instrument  a 
mode  agreed  upon  of  selecting  the  lands  intended.  To  per- 
mit parol  proof  to  show  what  land  was  intended,  or  to  per- 
mit Baldwin  and  Payne  to  select  any  lands  they  pleased,  would 
be  to  make  a  new  and  different  contract  for  the  parties. 
Suppose  that  the  Kerlins  had  performed  the  contract  on 
their  part,  and  had  brought  an  action  to  compel  specific  per- 
formance on  the  part  of  Baldwin  and  Payne,  what  land  would 
they  have  been  required  to  convey,  and  how  could  it  have 
been  identified  and  described  ? 

In  Howell  V,  Zerbee^  26  Ind.  214,  the  property  was  described 
as  "the  mill  and  machinery  located  on  the  following  real 
estate,  to  wit :  situated  in  the  county  of  Starke,  and  State 
of  Indiana,  a  part  of  lot  3,  section  36,  in  township  33,  range 
4  west,  containing  five  acres ;"  and  the  court  held  the  desciip- 
tion  defective.  The  court  say :  ''  It  contains  a  patent  ambi* 
guity,  in  not  defining  the  particular  part  of  lot  3  intended, 
and  there  is  nothing  in  the  description  by  which  the 
part  intended  can  be  ascertained  and  rendered  certain.  It  is 
therefore  void  for  uncertainty." 

In  the  above  case,  it  was  certain  that  there  was  five  acres 
of  ground  upon  which  the  mill  was  erected^  and  that  such 
Vol.  XLVI.— 28 
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ground  constituted  a  part. of  lot  3,  sec.  36,  township  33,  range 
4  west;  and  yet  no  parol  evidence  was  permitted  to  show  what 
particular  piece  of  land  was  intended,  although  it  may  have 
been  fenced  in  as  a  part  of  the  mill  property.  If  parol  evi- 
dence was  not  admissible  in  the  above  case,  because  it  would 
be  supplying  a  description  which  had  been  omitted,  why  and 
upon  what  principle  can  the  description  in  the  present  case 
be  shown  or  aided  by  parol  ?  So,  in  Dingman  v.  Kelly y  7  Ind. 
717,  there  was  nothing  in  the  description  which  indicated  the 
particular  tract  of  land  intended  to  be  leased,  and  there  was 
no  attempt  at  description  except  to  give  the  name  of  the 
county  and  State  where  the  land  was  situated;  the  court 
would  not  permit  the  omission  to  be  supplied  by  parol ;  and 
if  not  to  supply  an  omission,  will  it  be  allowed  to  change 
one  description,  which  is  plain  and  unambiguous,  to  another 
that  will  fit  the  case? 

We  are  of  opinion  that  the  contract  set  out  in  the  first 
paragraph  of  the  complaint  is  too  vague  and  uncertain  as  to 
the  description  of  the  property  proposed  to  be  exchanged ; 
and  that  such  description  cannot  be  aided,  or  the  property 
identified,  by  parol  evidence.  The  court  committed  no  error 
in  sustaining  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint. 

We  proceed  to  inquire  whether  the  facts  stated  in  the  sec- 
ond paragraph  of  the  complaint  entitled  the  appellants  to  a 
reformation  of  the  contract.  The  second  paragraph  alleges 
that  on  the  7th  day  of  April,  1 871,  the  plaintiffs  were  the 
owners  of  six  hundred  and  forty  acres  of  land  in  Anderson 
county,  in  the  State  of  Kansas,  which  is  described  according 
to  the  congressional  survey;  that  on  said  day  the  defendants 
Kerlins  were  the  owners  of  a  woollen  mill,  situated  on  certain 
described  lots  in  the  city  of  Franklin,  Indiana ;  that  on  said 
day  the  parties  agreed  to  exchange  the  said  property  upon 
the  terms  and  conditions  set  out  in  the  proposition  and 
acceptance.  The  paragraph  then  alleges :  "  That  one  Joseph 
Garshwiler  was,  by  said  defendants,  employed  to  reduce  said 
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agreement  to  writing;  that  said  Garshwiler  did,  on  the  day 
and  year  last  above  mentioned,  draw  up  a  contract,  a  copy 
of  which  IS  hereunto  annexed,  marked  *  Exhibit  A/  purport- 
ing and  intended  to  be  executed  in  conformity  with,  and  to 
embody  the  verbal  agreement  aforesaid;  whereas,  by  the 
mistake,  inadvertence,  or  neglect  of  said  scrivener,  Garsh- 
wiler,  and  without  any  fault  of  plaintiffs,  said  written  contract 
did  not  fully  set  forth  the  agreement  of  the  said  parties," 
<etc.  It  is  then  averred  that  it  was  signed  by  the  parties  in 
;good  faith,  they  believing  it  expressed  their  verbal  agree- 
ment. 

In  Nevius  v.  Dunlap^  33  N.  Y.  6^6^  this  language  is  used : 
*•  To  entitle,  a  party  to  the  decree  of  a  court  of  equity, 
reforming  a  written  instrument,  he  must  show,  first,  a  plain 
mistake,  clearly  made  out  by  satisfactory  proofs.  *  *  In 
the  second  place,  he  must  show  that  the  material  stipulation 
which  he  claims  should  be  omitted  or  inserted  in  the  instru- 
ment, was  omitted  or  inserted  contrary  to  the  intention  of 
both  parties,  and  under  a  mutual  mistake/'  To  the  same 
effect  are  the  following  authorities:  Story  Eq.,  sees.  152- 
157 ;  Waterman  v.  Button^  6  Wis.  265  ;  Newton  v.  Holley,  6 
Wis.  592 ;  Lake  v.  Meacham^  13  Wis.  355  ;  Fowler  v.  Adorns^ 
13  Wis.  458 ;  Harrison  v.  The  yuneau  Bank,  17  Wis.  340; 
Powell  V.  Smith,  Law  Rep.  14  Eq.  Cas.  85  ;  Nelson  v.  Davis, 
40  Ind.  366 ;  Allen  v.  Anderson,  44  Ind.  395. 

In  Nelson  v.  Davis,  supra,  the  court  say :  "  But  there  is, 
if  possible,  a  still  more  fatal  defect  in  the  answer.  It  is  not 
.alleged  that  anything  was  omitted  in  the  deed  that  was 
-directed  to  be  inserted,  or  that  anything  was  inserted,  by 
mistake  or  otherwise,  contrary  to  the  direction  of  the  par- 
ties." 

In  Allen  v.  Anderson,  supra,  the  court  say :  "  The  mistake 
must  be  one  of  fact,  and  not  of  law.  It  must  be  shown  that 
words  were  inserted  that  were  intended  to  be  left  out,  or 
that  words  were  omitted  which  were  intended  to  be  inserted." 

It  is  very  obvious,  from  the  foregoing  authorities,  that  the 
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allegations  of  the  second  paragraph  of  the  complaint^  ia 
reference  to  the  mistake,  are  wholly  insufficient^  and  fatally 
defective.     It  is  averred,  in  a  very  general  and  indefinite  way^ 
that  by  the  mistake,  inadvertence,  or  neglect  of  the  scrivener, 
and  without  any  fault  of  the  plaintifls,  such  written  contract 
did  not  fully  set  forth  the  agreement  of  the  said  parties.    Ia 
what  respect,  or  in  what  particular,  did  it  fail  to  set  forth  the 
agreement  of  the  parties  ?     What  words  were  omitted  which 
it  had  been  agreed  should  be  inserted?  or  what  words  were, 
inserted  contrary  to  the  intention  of  the  parties?    Did  the 
omission  relate  to  the  description  of  the  property  proposed 
to  be  exchanged?  and  if  it  did,  what  description  had  been 
agreed  upon  ?    Or  did  it  relate  to  some  other  stipulation  of 
the  agreement?  and  if  so,  to  what  stipulation?  Was  the  mis^ 
take  a  mutual  one?    It  is  not  sufficient  that  one  of  the  par- 
ties  should  have  been  mistaken.     Nelson  v.  Davisy  supra. 
And  if  there  was  a  mutual  mistake,  «was  it  a  mistake  of  fact 
or  of  law  ?     From  the  peculiar  and  cautious  averments  of  the 
complaint  in   reference  to   the   mistake,  we   are   strongly 
inclined  to  the  opinion  that  the  parties  were  more  mistaken 
in  reference  to  the  legal  effect  of  the  agreement,  than  they 
were  in  reference  to  what  was  in  the  agreement.  We  cannot 
well  see  how  they  could  have  been  mistaken  in  reference  to- 
what  was  in  the  agreement.     It  was  very  brief.    It  was  obvi- 
ous to  the  most  casual  observer  that  there  was  no  descrip- 
tion whatever  of  the  land  in  Kansas,  and  no  mode  adopted 
of  making  a  selection  or  ascertaining  the  description,  and  a 
very  imperfect  description  of  the  property  in  the  city  of 
Franklin.     We  think  the  complaint  wholly  fails  to  show  that 
there  was  any  mistake  of  fact     The  Kerlins  made  a  written 
proposition,  which  was  accepted  by  Baldwin  and  Payne.  It  i& 
insisted  with   great  earnestness  and  force,   by  counsel  for 
appellees,  that  there  cannot  be  any  mutual  mistake  of  fact^ 
where  the  contract,  as  in  the  present  case,  is  made  up  of  a 
proposition  on  the  one  part,  and  an  acceptance  on  the  other; 
but  we  do  not  find  it  necessary  to  decide  such  question. 
We  have,  after  very  careful  and  mature  consideration^ 
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reached  the  conclusion  that  the  court  committed  no  error  in 
sustaining  the  demurrer  to  the  complaint. 
The  judgment  is  affirmed,  with  costs. 

ppinion  filed  November  tenn,  1873 ;  petition  for  a  rehearing  oyemiled  Maj 
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From  the  Posey  Circuit  Court. 

y.  Pitcher  and  H,  C.  Pitcher^  for  appellant. 
E,  M.  Spencer  and  W,  Loudon^  for  appellees. 

Pettit,  J. — ^The  appellant  brought  this  suit  against  the 
appellees,  to  recover  the  possession  of  certain  lands.^  There 
was  an  answer  of  general  denial,  under  which  all  defences  may 
be  given  in  evidence  in  such  a  case  as  this.  2  G.  &  H.  283, 
sec.  596.  The  case  was  tried  by  the  court,  and  resulted  in  a 
general  finding  for  defendants. 

The  only  question  in  the  case  is  as  to  the  sufficiency  of  the 
•evidence  to  sustain  the  finding.  We  have  carefully  read  and 
examined  it  all,  anci  think  it  fully  warranted  and  sustains  the 
finding,  and  that  the  finding  ought  not  and  could  not  legally 
liave  been  otherwise.  It  clearly  shows  that  the  defendants, 
and  those  under  whom  they  claim,  had  been  in  possession 
for  more  than  thirty-five  years,  cultivating  and  claiming  title 
to  it  against  all  persons.  The  plaintiff  himself  testified  that 
he  knew  that  the  title  to  the  lands  had  been  in  dispute  for 
about  twenty-five  years. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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The  City  of  Crawfordsville  v.  Irwin  et  al. 

Mechanic's  lABS.'—Pentmal LiabilUy.^NbHce  to  Building  Committee  of  Giy 
Council, — ^A  notice  to  the  members  of  a  building  conmiittee  of  the  common 
conncil  of  a  city,  that  the  persons  giving  the  notice  have  filed  a  lien  on  a  build- 
ing being  constructed  by  the  city  under  the  supervision  of  the  committee,  and 
that  said  members  will  be  held  liable  to  a  certain  amount  for  brick  furnished 
for  said  building,  will  fix  no  personal  liability  on  the  city. 

Same. — Defect  in  Notice. — Such  personal  notice  must  show  to  whom  the  mate- 
rials have  been  sold. 

Pleading. — Complaint  on  Mechanics  Lien, — A  complaint  to  enforce  a  mechan- 
ic's lien  must  show  that  the  notice  of  lien  was  filed  within  sixty  days  after  the 
completion  of  the  building.  An  averment  that  the  notice  was  filed  within 
sixty  days  after  the  money  was  to  have  been  paid  is  insufficient. 

Mechanic's  Lien. — Uncertainty  in  Notice. — ^Notice  of  an  intention  to  hold  a 
mechanic's  lien  on  a  part  of  lot  No.  i  lo,  and  the  improvements  thereon,  in  the 
original  plat  of  a  city  named,  is  radically  defective  for  uncertainty  in  the 
description. 

Same. — Pleading, — Complaint, — ^A  complaint  to  enforce  a  mechanic's  lien  for 
materials  furnished  to  the  contractor  must  show  the  amount  due.  An  aver- 
ment that  a  notice  of  lien  to  a  certain  amount  was  filed  is  not  equivalent  to 
an  avennent  that  that  or  any  other  amount  was  due. 

From  the  Montgomery  Circuit  Court. 

y.  E.  McDonald,  y.  M.  Butler,  and  %  M.  Cowan,  for  appel- 
lant. 

WoRDEN,  C.  J. — ^This  action  was  brought  by  Volney  Q. 
Irwin  and  Tilghman  J.  Lehr  against  Robert  Alexander,  Ben- 
jamin Whitset,  and  the  city  of  Crawfordsville.  The  object 
of  the  action  was  to  recover  from  the  defendants  the  value 
of  certain  brick  sold  and  delivered  by  the  plaintifis  to  the 
defendants  Alexander  and  Whitset,  and  to  enforce  a  lien 
against  the  city  upon  real  estate.  Such  proceedings  werb 
had  as  that  judgment  was  rendered  against  the  city  for  the 
debt  and  for  the  enforcement  of  the  supposed  lien.  From 
this  judgment,  the  city  appeals,  and  has  assigned,  amongst 
other  alleged  errors,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  her.  This 
assignment  of  error  makes  it  proper  that  we  should  first 
examine  the  complaint,  and  if  found  radically  defective  as 
against  the  city,  it  will  be  unnecessary  to  consider  any  ques- 
tions involved  in  the  subsequent  proceedings. 
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The  complaint  was  in  four  paragraphs.  The  first  alleges, 
in  substance,  that  Alexander  and  Whltset  were  emyloyedby 
the  city  to  erect  a  brick  building,  for  the  city,  on  part  of  lot 
No.  one  hundred  and  ten  (no)  on  the  original  plat  of  the 
town  (now  city)  of  Crawfordsville ;  that  the  plaintifTs  sold 
and  delivered  to  Alexander  and  Whitset  one  hundred  and 
eighty  thousand  bricks,  at  seven  dollars  and  fifty  cents  per 
thousand,  for  said  building ;  that  the  plaintiffs,  within  sixty 
days  after  the  money  was  to  have  been  paid  for  the  brick, 
filed  and  caused  to  be  recorded  in  the  proper  recorder's 
office  the  following  notice,  viz. : 

'*  To  all  whom  this  may  concern,  notice  is  hereby  given 
that  the  undersigned  intend  holding  a  lien  upon  the  follow- 
ing real  estate  and  the  improvements  thereon,  belonging  to 
the  city  of  Crawfordsville,  described  as  follows :  part  of  lot 
No.  1 10  in  the  original  plat  of  the  city  of  Crawfordsville,  to 
secure  the  payment  of  thirteen  hundred  and  fifty  (^1,350) 
dollars,  per  bill  as  follows,  for  materials :  October  i6th,  I872, 
one  hundred  and  eighty  thousand  brick  at  seven  dollars  and 
fifty  cents  per  thousand,  thirteen  hundred  and  fifty  dollars. 

"Witness  our  hands  and  seals  this  17th  day  of  October, 
1872.  Irwin  &  Lehr." 

The  paragraph  further  alleges  that  the  plaintiff's  served 
upon  Robert  E.  Bryant,  Lucas  A.  Foote,  and  H.  H.  Crista 
the  building  committee  appointed  by  the  common  council  of 
the  city,  the  following  notice,  viz.  : 

"Crawfordsville,  October  17th,  1872. 
.  "  R.  E.  Bryant,  L.  A.  Foote,  H.  H.  Crist,  Gents :  This  is 
to  notify  you  that  we  have  filed  a  lien  on  the  engine  house 
now  in  course  of  construction  in  this  city,  and  we  will  hold 
you  for  amount,  thirteen  hundred  and  fift:y  (^1,350)  dollars^ 
now  due  us  for  brick  furnished  for  said  building. 

"  Irwin  &  Lehr." 

It  is  further  averred  that  the  common  council  of  the  city^ 
after  they  had  notice  of  the  filing  and  recording  of  the  lien 
as  aforesaid,  paid  Alexander  and  Whitset  the  sum  of  four 
thousand  dollars  for  work  and  labor  on  said  building ;  that 
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the  sum  above  specified  as  due  to  the  plaintifls  remains  due 
and  unpaid ;  wherefore,  etc. 

Section  649  of  the  statute  on  the  subject  of  mechanic's 
liens  (see  Barker  v.  Buell^  35  Ind.  297,  where  the  entire  pro- 
visions are  collected)  provides  for  a  personal  action  in  cer- 
tain cases,  by  the  sub-contractor,  material  man,  etc..  against 
the  owner,  by  giving  the  notice  therein  specified.  But  it  is 
clear  that  the  notice  addressed  to  Bryant  and  the  other  mem« 
bers  of  the  building  committee  does  not  fix  a  personal  lia- 
bility upon  the  city.  This  notice  not  only  does  not  state  to 
whom  the  brick  were  sold,  in  other  words,  who  were  the 
debtors  of  the  plaintifls,  as  would  seem  to  be  required  by  the 
statute,  hut  it  does  not  notify  any  one  that  the  plaintii& 
would  hold  the  city  liable  for  the  claim.  It  purports,  on  its 
face,  to  notify  the  persons  to  whom  it  was  addressed  that  the 
plaintiffs  would  hold  them  liable.  The  obvious  and  unmis- 
takable purpose  of  the  notice  was  to  inform  the  persons  to 
whom  it  was  addressed  that  the  plaintifis  had  filed  a  lien. 
If  the  lien  fails,  the  action  fails,  as  no  foundation  is  laid  by 
this  notice  for  a  personal  action  against  the  city.  This  brings 
us  to  the  lien  itself. 

Section 650  of  the  act  provides,  that  ''any  person  wishing 
to  acquire  such  lien  upon  any  property,  whether  his  claim 
be  due  or  not,  shall  file  in  the  recorder's  office  of  the  county, 
within  sixty  days  after  the  completion  of  the  building  or 
repairs,  notice  of  his  intention  to  hold  a  lien  upon  such  prop- 
erty for  the  amount  of  his  claim,"  etc.  It  does  not  appear 
by  the  averments  that  the  notice  was  filed  within  sixty  days 
after  the  completion  of  the  building.  The  averment  is,  that 
the  notice  was  filed  within  sixty  days  after  the  money  was  to 
have  been  paid  for  the  brick.  This  may  or  may  not  have 
been  within  sixty  days  after  the  completion  of  the  building. 
But,  besides  this,  we  regard  the  notice  of  the  lien  as  radically 
defective  for  uncertainty  in  the  description  of  the  property. 
Whether  the  uncertainty  could  have  been  cured  by  aver- 
ment, we  need  not  decide,  as  no  averments  having  that  object 
were  made.    "  A  part  of  lot  No.  no"  is  descriptive  of  no 
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particular  property.  What  part  of  the  lot,  or  how  much  of 
it^  can  not  be  determined.  Under  this  description,  what 
would  the  sheriff  sell  or  the  purchaser  buy  ?  The  case  of 
Howell  V.  Zerbeiy  26  Ind.  214,  is  exactly  in  point  There  the 
court  say :  "  We  think,  to  constitute  a  valid  lien  under  the 
statute,  that  the  lot  or  land  on  which  the  building^  is  situated 
should  be  described  with  such  certainty  that  it  may  be 
definitely  ascertained  and  located.  Here  the  description  is, 
'a  part  of  lot  3,  section  36,  township  33,  range  4  west,  con- 
taining five  acres,  situated  in  Starke  county,  and  State  of 
Indiana.'  It  contains  a  patent  ambiguity,  in  not  defining  the 
particular  part  of  lot  3  intended,  and  there  is  nothing  in 
the  description  by  which  the  part  intended  can  be  ascertained 
and  rendered  certain.  It  is  therefore  void  for  uncertainty/' 
See,  also,  the  cases  of  The  Eel  River  Draining  Association  v. 
Topp,  16  Ind.  242,  Munger  v.  Green ^  20  Ind.  38,  and  Cochran 
v.  Utt^  42  Ind.  267.  We  conclude  for  these  reasons  that  the 
error  is  well  assigned  as  to  the  first  paragraph  of  the  com- 
plaint. 

We  come  to  the  second.  This  paragraph,  as  we  under- 
stand it,  does  not  purport  to  set  up  any  cause  of  action 
against  the  city.  It  alleges  an  accounting  between  the 
plaintiffs  and  Alexander  &  Whitset  of  and  concerning  the 
brick  delivered  for  the  building  of  the  engine  house  and  of 
the  money  paid  thereon,  and  that  there  was  found  due  the 
plaintiffs  the  sum  of  one  thousand  and  twenty-seven  dollars 
and  fifty  cents,  and  that  the  defendants  Alexander  &  Whit- 
set executed  tp  the  plaintiffs  the  following  order  on  the  city, 
which  the  city  refused  to  accept,  viz. : 

*'  To  the  City  Council: 

"  Gents. — You  will  please  pay  V.  Q.  Irwin  one  thousand 
and  twenty-seven  dollars  and  fitly  cents  for  brick  delivered 
for  the  engine  house. 

"  Crawfordsville,  December  6th,  1872. 

"  Alexander  &  Whitset.*' 

The  paragraph  concludes :  "  Wherefore  the  plaintifis  say 
that  said  defendants  Alexander  &   Whitset  are   indebted 
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to  them  in  the  sum  of  one  thousand  and  twenty-seven  dol- 
lars and  fifty  cents,  which  remains  wholly  unpaid ;  wherefore 
the  plaintiffs  demand  judgment,"  etc. 

It  is  clear  that  this  paragraph  sets  up  no  facts  that  consti- 
tute  a  cause  of  action  against  the  city. 

The  third  paragraph  does  not  allege  that  the  plaintiffs  fur- 
nished Alexander  &  Whitset  any  brick  for  the  building,  but 
alleges  that  the  plaintifls  "  for  the  purpose  of  securing  the 
payment  of  their  claim  against  said  defendants  Alexander  & 
Whitset,  and  securing  the  payment  of  such  judgment  as  they 
might  obtain  against  said  defendants,  and  to  prevent,  if  pos- 
sible, the  payment  of  money  by  said  city  council^  which  might 
under  other  circumstances  be  due  to  said  defendants, 
caused  notice  of  their  intention  to  hold  a  lien  on  said  prem- 
ises and  building  to  the  amount  of  thirteen  hundred  and  fifty 
dollars,  for  materials  furnished  for  said  city  building,  whicli 
said  notice  of  lien  was  duly  filed  and  recorded  in  the  record- 
er's office  of  said  county,  in  pursuance  of  the  statute  in 
such  cases  made  and  provided,  of  which  the  said  city  of 
Crawfordsville  had  due  notice;  wherefore  the  plaintifls 
pray,"  etc.  This  paragraph  is  radically  defective,  and  is 
scarcely  intelligible  without  reference  to  th«  preceding  ones.. 
Without  adverting  to  other  defects,  it  may  be  observed  that 
it  is  not  alleged  that  the  sum  of  thirteen  hundred  and  fifly 
dollars,  or  any  other  sum,  was  due  from  Alexander  &  Whit- 
set. It  alleges  that  the  plaintiffs  fUed  a  notice  of  their 
intention  to  hold  a  lien  for  that  amount,  but  this  is  not  equiv- 
alent to  an  allegation  that  that  or  any  other  amount  was  due 
them  from  Alexander  &  Whitset.  Nor  does  it  appear  that 
the  notice  was  filed  within  the  time  required  after  the  com- 
pletion of  the  building,  and  no  copy  of  the  notice  is  set  out. 

The  fourth  paragraph  alleges,  in  substance,  that  Alexander 
&  Whitset  were  employed  by  the  city  to  erect  the  building^ 
on  part  of  lot  No.  i  lo ;  that  the  plaintifls  sold  and  delivered 
to  Alexander  &  Whitset  one  hundred  and  eighty  thousand 
brick  for  the  building,  at  the  price  of  seven  dollars  and  fifty 
cents  per  thousand,  amounting  to  thirteen  hundred  and  fif^ 
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dollars,  which  sum  remaihs  due  and  unpaid  ;  that  the  plain- 
tifis,  at  the  time  there  was  due  from  the  city  to  Alexander  & 
Whitset  the  sum  of  four  thousand  dollars  on  account  of  the 
building,  gave  the  notice  which  has  been  hereinbefore  set  out^ 
addressed  to  R.  E.  Bryant  and  the  other  members  of  the 
building  committee,  who  are  alleged  to  have  been  members 
of  the  common  council,  and  regularly  appointed  by  the 
mayor  and  common  council  of  the  city  as  the  building  com* 
mittee  for  the  city;  that  notwithstanding  the  notice,  the  city, 
disregarding  the  rights  of  the  plaintiffs,  and  subsequently  to 
said  notice,  paid  to  Alexander  &  Whitset  the  sum  of  four 
thousand  dollars  on  account  of  said  building ;  wherefore^ 
etc. 

The  question  arising  under  this  paragraph  is  whether  the 
notice  addressed  to  R.  E.  Bryant,  L.  A.  Foote,  and  H.  H. 
Crist  above  set  out,  can  be  regarded  as  a  notice  to  the  city 
that  the  plaintifis  would  hold  her  responsible  for  the  amount 
of  their  claim,  and  whether  such  notice  is  sufficient  for  that 
purpose.  In  addition  to  what  we  said  on  this  subject  in  con- 
sidering the  first  paragraph  of  the  complaint,  it  may  be 
observed  that  if  the  notice  was  intended  for  any  other  pur- 
pose than  to  notify  those  to  whom  It  was  addressed  that  the 
plaintiffs  had  filed  their  notice  of  intention  to  hold  a  lien  on 
the  premises,  it  was  to  notify  them,  and  not  the  city,  that 
they  intended  to  hold  them  personally  responsible.  The 
paper  can  not,  without  perverting  its  terms  and  adding  to  its 
contents,  be  construed  as  a  notice  to  the  city  that  the  plain- 
tiffs would  hold  her  responsible.  There  is,  therefore,  no  good 
cause  of  action  ag^ainst  the  city  stated  in  this  paragraph  of 
the  complaint. 

The  error  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  city  is,  in  our 
opinion,  well  assigned,  and  the  judgment  against  her  must 
be  reversed. 

The  judgment  against  the  city  is  reversed,  with  costs^and 
the  cause  remanded,  for  furtiier  proceedings  not  inconsistent 
with  this  opinion. 
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TzACriCE,-—j1/fpeaI/rom  yudgment  cf  yustice  cf  the  Peace  after  Thirty  Days. 
A  defendant  who  was  personally  served  with  process  in  a  suit  before  a  justice 
of  the  peace,  and  who  suffered  judgment  to  go  against  him  by  default,  pro- 
cured an  order  of  the  court  of  common  pleas  for  an  appeal  more  than  thirty 
days  after  the  rendition  of  the  j  udgmenL  His  affidavit  showed  that  he  paid  the 
costs  two  days  after  judgment,  and  supposed  the  default  had  been  set  aside, 
and  was  waiting  for  the  justice  to  fix  a  time  for  the  trial  of  the  cause ;  that  he 
^'  had  no  other  idea  than  defending  the  suit ;"  that  the  note  on  which  judgment 
was  rendered  had  been  paid,  and  that  he  was  not  aware  that  the  default  bad 
not  been  set  aside  until  the  day  of  making  the  affidavit 

Jfeld,  that  the  appeal  was  improperly  granted  and  should  have  been  dismissed. 
The  payment  of  the  costs  did  not  of  itself  operate  to  vacate  the  jud^^ment 
That  could  only  be  done  on  the  defendant's  motion,  and  he  made  no  motion  to 
that  effect  before  the  justice. 

From  the  Delaware  Circuit  Court 

T.  %  Sample  and  W.  MarcJi^  for  appellant 

OsBORN,  J. — By  the  record  in  this  case,  it  appears  that 
the  appellant  recovered  a  judgment  against  the  appellee  by 
default,  before  a  justice  of  the  peace,  on  the  15th  day  of 
May,  1871,  after  personal  service  of  the  summons  by  read- 
ing; that  on  the  17th  day  of  th^  same  month  the  appellee 
appeared  before  the  justice,  and  paid  the  costs  in  full.  He 
did  not  move  to  set  aside  the  default  or  for  a  new  trial,  or 
take  any  other  action  in  the  case  until  the  23d  day  of  June 
of  the  same  year,  when  he  appeared  in  the  common  pleas 
court  and  on  his  motion,  supported  by  his  own  affidavit, 
obtained  an  order  upon  the  justice  to  send  up  a  transcript 
of  the  proceeding  and  judgment,  and  all  the  papers  in  the 
cause.  On  the  24th  of  the  same  month,  he  filed  before  the 
justice  an  appeal  bond  in  the  case^  and  afteni'ard  filed  a 
transcript  of  the  proceedings  and  papers  in  the  common 
pleas  court.  On  the  calling  of  the  cause,  the  appellant  moved 
to  dismiss  the  appeal.  His  motion  was  overruled,  and  he 
excepted.  The  cause  was  finally  tried  by  the  court,  result- 
ing in  a  finding  for  the  appellee,  and,  over  amotion  for  a  new 
trial,  judgment  was  rendered  against  the  appellant  for  costs. 
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The  affidavit  upon  which  the  appellee's  motion  for  the 
appeal  was  granted  states  that  he  did  not  know,  at  the  time 
of  the  rendition  of  the  judgment,  that  any  suit  was  pending 
against  him;  that  immediately  thereafter  he  went  to  the  jus- 
tice, and  for  the  purpose  of  having  the  default  set  aside,  paid 
up  the  costs,  and  supposed  that  the  default  was  set  aside,  and 
was  waiting  for  the  justice  to  fix  a  time  for  the  trial  of  the 
cause,  "  and  had  no  other  idea  than  defending  the  suit ;"  that 
the  note  upon  which  it  was  brought  had  been  fully  paid ; 
that  he  was  not  aware  but  that  the  default  had  been  set  aside 
until  the  day  of  making  the  affidavit,  when  the  officer  came 
and  demanded  property  of  him,  on  an  execution  issued  upoa 
the  judgment. 

The  affidavit  does  not  show  that  the  appellee  was  pre« 
vented  from  taking  the  appeal  "  by  circumstances  not  under 
his  control,"  within  thirty  days  after  the  rendition  of  the 
judgment,  as  required  by  sec.  68,  2  G,  &  H.  597. 

He  states  in  his  affidavit  that  he  paid  the  costs,  for  the  pur- 
pose of  having  the  default  set  aside,  but  he  failed  to  make 
his  purpose  known  to  the  justice  of  the  peace.  He  made  no 
motion.  ''Such  judgment  by  default  may  be  set  aside,  oa 
motion,  *  *  on  payment  of  all  costs,"  etc.  Sec.  62,  2  G« 
&  H.  593.  The  justice  had  no  right  to  set  aside  the  default 
until  asked  to  do  so.  He  might  well  suppose  that  the  judg- 
ment debtor  was  paying  a  part  of  the  judgment.  The  judg- 
ment was  rendered  on  the  15th  of  the  month.  On  the  17th 
he  paid  the  costs,  and  he  certainly  could,  with  ordinary  dili- 
gence, have  learned  that  the  default  had  not  been  set  aside  in 
time  to  take  an  appeal  before  the  expiration  of  thirty  days 
from  the  rendition  of  the  judgment. 

There  was  no  ground  for  granting  the  appeal,  and  the 
motion  to  dismiss  ought  to  have  been  g^nted.  Welch  v. 
Waits,  9  Ind.  450;  Tucker  v.  Makepeace,  14  Ind.  186. 

This  is  not  like  the  case  of  Brooks  v.  Harris^  42  Ind.  177. 
There  the  service  was  by  copy,  and  the  defendant  had  no 
knowledge  of  the  pendency  of  the  action  until  too  late  ta 
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appeal.     In  this  case,  the  defendant  had  notice  of  the  judg- 
ment the  second  day  after  its  rendition. 

The  judgment  of  the  said  Delaware  Circuit  Court  is 
reversed,  with  costs.  The  cause  is  remanded,  with  instruc- 
tions to  said  court  to  dismiss  the  appeal. 


Connell  v.  The  State. 

Criminal  Law. — IndUtment, — Selling  Li^^uor  to  Person  in  Ike  Habit  of  GeUin^ 
Intoxicated, — An  indictment  for  selling  intoxicating  liquor  to  a  person  in  the 
habit  of  getting  intoxicated  need  not  name  the  kind  of  liquor  sold. 

Same. — ^The  use  in  the  indictment  of  the  word  *'  being**  instead  of  the  word  *'  get- 
ting," used  in  the  statute  defining  the  offence,  will  not  render  the  indictment  bad. 

From  the  Fayette  Circuit  Court 

W.  MorroWy  N.  Truster,  and  B.  F.  Claypool,  for  appel- 
lant. 

%  C.  Denny ^  Attorney  General,  for  the  State. 

Pettit,  J. — ^This  was  an  indictment  for  selling  liquor  to 
a  person  in  the  habit  of  getting  intoxicated,  and  the  charge 
and  description  of  the  offence  is  thus  stated : 

''  Maurice  Connell  did  then  and  there  unlawfully  sell  to 
one  Joseph  Hergott  certain  intoxicating  liquor,  to  wit,  one 
gill  thereof,  at  and  for  the  price  of  ten  cents ;  he,  the  said 
Joseph  Hergott,  being  then  and  there  a  person  in  the  habit 
of  being  intoxicated." 

It  is  objected  to  the  sufficiency  of  the  indictment,  that  it 
does  not  state  the  kind  of  liquor  sold,  and  that  "  being"  is 
substituted  in  the  indictment  for  the  word  "  getting,"  used 
in  the  sixth  section  of  the  act  under  which  this  prosecution 
was  had.     Acts  1873,  p.  154. 

We  think  these  objections  are  not  well  taken.  It  has 
been  held  by  this  court,  under  former  acts  on  the  same  sub- 
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ject,  which  did  not,  in  terms,  s^y  that  the  kind  of  liquor 
need  not  be  named,  that  it  was  not  necessary  to  name  the 
kind  of  liquor  sold  in  an  indictment  for  selling. 

The  act  under  which  this  prosecution  is  had  (Baxter  Bill) 
expressly  says,  that  the  kind  of  liquor  need  not  be  named ; 
and  we  think  the  failure  to  state  the  kind  of  liquor  does  not 
in  any  way  hinder,  vex,  or  incumber  the  defence. 

As  to  the  other  point,  we  think  a  person  cannot  be  in 
the  habit  of  "  being"  intoxicated  without  being  in  the  habit 
of  "  getting"  intoxicated,  and  that  the  use  of  the  one  for  the 
other  is  not,  a  defect  that  would  justify  quashing  the  indict- 
ment 

There  was  a  plea  of  not  guilty,  trial  by  the  court,  finding 
of  guilty,  motion  for  a  new  trial  overruled,  and  judgment 
on  the  finding. 

It  is  objected  that  the  evidence  does  not  warrant  or  justify 
the  finding.  We  do  not  think  so.  We  have  read  and  con- 
sidered the  evidence,  and  think  it  reasonably  and  fairly  sus- 
tains the  finding  and  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Sbcathers  v.  The  State. 

Instructions  to  Jury. — Evidencei — Where  the  evidence  is  not  in  the  record, 
but  instructions  are  shown  to  have  been  given  to  the  jury  that  are  clearly 
erroneous  under  any  supposable  state  of  facts,  the  judgment  will  be  reversed. 

Same. — Criminal  Law. — Larceny, — Possession  of  Stolen  Goods, — On  a  trial 
for  larceny,  where  the  possession  by  the  prisoner  of  the  property  alleged  to 
have  been  stolen  has  been  proved  by  the  State  as  a  circumstance  to  establish 
guilt,  it  is  error  for  the  court  to  assume,  in*  its  charge  to  the  jury,  that  such 
property  was  stolen,  and  then  to  charge  that  Its  possession  by  the  defendant  in 
a  short  time  thereafter  raised  a  presumption  that  he  stole  it,  which  if  not 
explained  by  him  would  authorize  the  jury  to  find  a  verdict  of  guilty. 

Possession  of  Stolen  GooDS.^^JEzndence, — A  party  in  possession  of  personal 
propel  ty  is  presumed  to  be  the  owner ;  but  when  it  is  proved  that  the  property 


40 

Tifl 

isu^ja 

46 

447 

148 

187 

148 

524 

US 

703 

160 

76 

448  SUPREME  COURT  OF  INDIANA. 


Smathers  v.  The  State. 


has  been  stolen,  and  it  is  foond,  lecently  after  the  larceny,  in  the  ezdasiTfr 
possession  of  another,  the  law  imposes  upon  such  person  the  harden  of  account- 
ing for  his  possession,  and  if  he  fails  to  satisfactorily  account  for  such  posses- 
sion or  gives  a  false  account,  the  presumption  arises  that  he  is  the  thief.  Such 
possession  may  be  explained,  either  by  direct  evidence  or  the  attending  cir- 
cumstances, or  by  the  chaiacter  and  habits  of  life  of  the  possessor,  or  other- 
wise, but  if  not  explained  in  some  one  of  these  modes,  the  evidence  of  guilt  is 
deemed  conclusive. 

From  the  Wayne  Criminal  Circuit  Court. 

H.  C.,Fox,  for  appellant. 

y,  C.  Denny,  Attorney  General,  for  the  State. 

BusKiRK,  J. — ^The  appellant  was  convicted  in  the  court 
below  of  the  crime  of  larceny.  The  indictment  charged  the 
stealing  of  sundry  articles  of  wearing  apparel  and  a  satchel. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  on  the  verdict. 

The  appellant  has  assigned  for  error  tlie  overruling  of  the^ 
motion  for  a  new  trial.  The  evidence  is  not  in  the  record. 
The  only  error  relied  upon  for  a  reversal  of  the  judgment 
is  the  giving  of  the  third  and  fourth  instructions.  It  is 
contended  by  counsel  for  appellant  that  such  instructions 
are  clearly  erroneous  under  any  supposable  state  of  facts, 
and  that  in  such  case  this  court  will  reverse  the  judgnient, 
presuming  that  the  jury  was  misled  thereby,  and  that  too 
whether  the  evidence  is  in  the  record  or  not 

Such  seems  to  be  the  settled  rule  of  practice  in  this  court. 
Murray  v.  Fry,  6  Ind.  371 ;  Eward  v.  The  Lawrenceburgh^ 
etc..  Railroad  Co,^  7  Ind.  711  ;  WooUey  v.  The  State,  8  Ind. 
502 ;  Tlte  New  Albany,  etc.,  Railroad  Co.  v.  Callow,  8  Ind. 
471 ;  yolly  V.  The  Terre  Haute,  etc.,  Co,,  9  Ind.  417 ;  Ruffing- 
V.  Tilton,  12  Ind.  259. 

We  proceed  to  consider  the  instructions  complained  o^ 
with  the  view  of  determining  whether  they  are  erroneous 
under  any  supposable  state  of  evidence.  The  third  instruc- 
tion is  as  follows : 

"  3.  If  the  property  stolen,  or  a  portion  of  it,  was  found, 
in  the  possession  of  the  defendant  in  a  short  time  after  the- 
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larceny  was  perpetrated,  it  would  raise  a  presumption  that 
the  defendant  stole  the  property ;  but  the  strength  of  the 
presumption  which  it  raises  against  the  accused  depends 
upon  all  the  circumstances  surrounding  the  case.  The  pre- 
sumption of  guilt  may  be  overcome  by  the  accused,  by  evi- 
dence that  raises  a  reasonable  doubt  that  he  came  by  it  as 
charged;  but  if  the  possession  of  the  stolen*  property,  on 
the  day  or  the  day  following  the  perpetration  of  the  larceny^ 
is  not  explained  by  the  defendant,  you  might,  in  your  dis- 
cretion, find  the  defendant  guilty  as  charged." 

The  objection  urged  to  the  above  instruction  is,  that  it 
assumes  that  the  property  had  been  stolen.  A  defendant  is 
presumed  to  be  innocent,  until  the  contrary  is  proved.  Sec* 
104  of  the  criminal  code,  2  G.  &  H.  415.  A  person  in  the 
possession  of  personal  property  is  presumed  to  be  the  owner 
and  rightfully  in  its  possession ;  but  when  it  is  proved  that 
property  has  been  stolen,  and  the  same  property,  recently 
after  the  larceny,  is  found  in  the  exclusive  possession  of 
another,  the  law  imposes  upon  such  person  the  burden  of 
accounting  for  his  possession ;  and  if  he  fails  to  satisfactorily 
account  for  such  possession,  or  gives  a  false  account,  the 
presumption  arises  that  such  person  is  the  thief.  But  the 
burden  of  accounting  for  the  possession  of  property  is  never 
imposed  until  it  has  been  shown  that  the  property  has  been 
stolen;  and  the  presumption  of  guilt  from  possession  does 
not  arise,  unless  the  person  is  required  and  fails  to  satisfac- 
torily account  for  his  possession  of  such  property.  The 
jury  were  required  in  the  first  place  to  determine  whether 
there  had  been  a  liarceny  of  the  goods  or  a  portion  of  the 
goods  described  in  the  indictment;  and  if  they  found  that  a 
larceny  had  been  committed,  then  they  were  required  to 
determine  whether  the  person  charged  in  the  indictment  was 
guilty.  The  possession  of  the  goods  by  the  accused  raised 
no  presumption  of  a  larceny,  but  the  larceny  being  proved 
by  other  evidence,  the  possession  by  the  accused  imposed 
upon  him  the  duty  of  showing  how  he  came  by  the  goods^ 
Vol.  XLVI^29 
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and  his  inability  to  chow  that  he  came  by  them  honestly 
raised  the  presumption  that  he  was  the  thief.  The  jury  had 
no  right  to  assume  that  a  larceny  had  been  perpetrated,  but 
were  required  to  so  find  from  the  evidence.  The  court,  in 
chaining  the  jury,  had  no  right  to  assume  that  a  fact  existed 
wliichthe  jury  were  required  to  find  from  the  evidence. 
Conaway  v.  Shelton,  3  Ind.  334;  Ball  v.  Cox,  7  Ind.  453 ; 
The  Cincinnati^  etc,.  Railroad  Co.  v.  Clarkson,  7  Ind.  595 ; 
Hackleman  v.  Moat,  4  Blackf.  164;  Reynolds  v.  Cox,  11  Ind. 
262 ;  Swank  v.  Nichols?  Adnir,  24  Ind.  199;  Tlu  yefferson- 
ville  Railroad  Co.  v.  Stvift,  26  Ind.  459. 

The  court  should  have  charged  the  jury  that  if  they  found 
from  the  evidence  that  the  goods  described  in  the  indict- 
ment, or  some  portion  of  them^  had  been  stolen,  and  that 
such  stolen  property  had  been  found  in  the  exclusive  pos- 
session of  the  defendant  within  a  short  time  after  the  lar- 
ceny was  perpetrated,  such  possession  imposed  upon  the 
defendant  the  duty  and  burden  of  explaining  his  possession ; 
and  if  he  has  failed  to  satis&ctorily  account  as  to  how  he  came 
by  the  stolen  property,  or  has  given  a  false  account  of  how 
he  came  into  possession  of  such  stolen  property,  the  law 
presumes  that  the  defendant  stole  such  property,  and  this 
presumption  was  strong  enough  to  justify  them  in  finding 
the  defendant  guilty. 

In  our  opinion,  the  instruction  was  erroneous  in  threepar- 
ticulars : 

1.  It  assumed  that  the  property  had  been  stolen. 

2.  The  jury  were  told  that  the  possession  of  the  property 
by  the  defendant,  within  a  short  time  after  the  larceny  had 
been  perpetrated,  raised  the  presumption  that  the  defendant 
had  stolen  the  property,  when  the  jury  should  have  been 
told  that  the  failure  of  the  defendant  to  satisfactorily  account 
as  to  how  he  came  into  possession  of  such  stolen  property 
raised  the  presumption  that  he  had  stolen  the  property. 

3.  The  jury  were  told  "  that  if  the  possession  of  the  sto- 
len property,  on  the  day  or  the  day  following  the  perpetra- 
tion  of  the  larceny,  is  not  explained  by  the  defendant* 
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you  mighty  in  your  discretion,  find  the  defendant  guilty  as 
charged." 

If  the  jury  found  from  the  evidence  that  the  property 
described  in  the  indictment,  or  some  portion  of  it,  had  been 
stolen,  and  that  such  stolen  property  was,  on  the  day  of  the 
perpetration  of  such  larceny  or  the  day  following,  found  in 
the  exclusive  possession  of  the  defendant,  who  had  failed  to  sat- 
isfactorily account  as  to  how  he  had  come  into  possession,  or 
who  had  g^ven  a  false  account  of  his  possession,  the  imper- 
ative duty  of  the  jury  was  to  find  the  defendant  guilty, 
finless  such  possession  was  explained  by  the  attending  circum- 
stances, or  unless  the  character  or  habits  of  life  of  the  pos- 
sessor, or  otherwise,  raised  a  reasonable  doubt  in  the  mind 
of  the  jury  of  the  guilt  of  the  accused.  Greenleaf  says: 
•*  As  men  generally  own  the  personal  property  they  possess, 
proof  of  possession  is  presumptive  'proof  of  ownership. 
But  possession  of  the  fruits  of  crime  recently  after  its  com- 
mission is  prima  facie  evidence  of  guilty  possession ;  and 
if  unexplained  either  by  direct  evidence,  or  by  the  attending 
circumstances,  or  by  the  character  and  habits  of  life  of  the 
possessor,  or  otherwise,  it  is  taken  as  conclusive.  This  rule 
of  presumption  is  not  confined  to  the  case  of  thefl,  but  is 
applied  to  all  cases  of  crime,  even  the  highest  and  most 
penal."  i  Greenleaf  Ev.  39,  sec.  34.  That  is,  that  the  recent 
and  exclusive  possession  of  stolen  property,  unexplained  in 
some  of  the  modes  above  pointed  out,  becomes  conclusive. 
In  such  case,  the  jury  has  no  discretion,  but  must  convict. 
The  fourth  instruction  was  in  these  words : 
•*  4.  If  you  find  from  the  evidence  that  the  stolen  property 
was  found  in  a  house  or  stable  which  did  not  belong  to  the 
accused,  and  over  which  he  had  no  control,  and  find  no 
actual  possession,  by  the  defendant,  of  the  property,  this 
fact  would  not  be  sufficient  to  raise  the  presumption  of  guilt; 
but  if  you  find  that  the  accused  visited  the  house  or  stable 
wherein  the  stolen  goods  where  found,  about  the  time  or 
soon  after  the  property  was  found,  and  examined  the  place 
where  they  had  been  concealed,  this  would  be  a  proper  cir- 
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cumstance  for  you  to  take  into  consideration  with  the  other 
facts  of  the  case,  in  determining  upon  the  guilt  or  innocence 
of  the  accused." 

This  instruction,  like  the  third,  assumed  that  the  goods  in^ 
question  had  been  stolen,  and  for  this  reason  was  erroneous. 

In  TurbevUle  v.  The  State,  42  Ind.  490,  this  court  said : 
"  It  is  well  settled  by  elementary  writers  on  criminal  law  and 
many  adjudged  cases,  that  the  possession  of  stolen  property, 
to  be  sufficient  to  put  a  party  in  whose  possession  it  was 
found  upon  his  defence,  must  be  both  recent  and  exclu-^ 
sive/'  The  court,  after  reviewing  the  authorities,  uses  this 
language :  '*  The  evidence  having  shown  that  the  posses- 
sion was  not  exclusively  in  the  appellant,  no  presumption 
could  be  indulged  against  him,  nor  was  he  required  to  satis- 
&ctorily  account  for  the  presence  of  the  goods  in  the  place 
where  they  were  found." 

It  results,  that  if  the  house  or  stable,  where  the  goods  in. 
the  present  case  were  found,  did  not  belong  to  the  appel- 
lant, and  was  not  under  his  exclusive  control,  he  was  not 
required  to  account  for  the  presence  of  the  goods  where  they 
were  found,  and  no  presumption  from  possession  could  be 
indulged  against  him. 

The  appellant  might  have  visited  and  examined  the  place 
where  the  goods  were  concealed,  in  such  a  manner  and 
under  such  circumstances  as  to  make  the  latter  clause  of  the 
above  instruction  correct,  and  in  the  absence  of  the  evidence 
we  are  bound  to  presume  that  the  instruction  was  applicable 
to  the  facts  proved. 

If  the  appellant  visited  and  examined  the  place  where  the 
goods  were  concealed,  in  a  secret  and  clandestine  manner,  it 
was  a  proper  circumstance  to  be  considered  by  the  jury,  as 
tending  to  show  his  connection  with  the  larceny,  not  upon 
the  ground  that  the  goods  were  in  his  possession,  but  upon 
the  ground  that  his  knowledge  of  the  place  of  concealment 
raised  a  presumption  that  he  was  guilty  of  the  larceny  of 
such  goods.  The  appellant  might  have  visited  and  exam* 
ined  the  place  of  concealment  in  such  a  manner  and  under 
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such  circumstances  as  would  have  created  no  presumption 
against  him,  but,  in  the  absence  of  the  evidence,  we  cannot 
indulge  any  presumption  unfavorable  to  the  action  of  the 
court  below,  where  the  action  could  be  correct  in  any  suppos- 
able  state  of  facts. 

For  the  errors  pointed  out  in  thfe  instruction  given,  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  clerk  is 
directed  to  immediately  certify  this  opinion  to  the  court 
below,  and  to  issue  his  order  to  the  warden  of  the  state 
prison  for  the  return  of  the  prisoner  to  the  jail  of  Wayne 
•county,  for  a  new  trial,  in  accordance  with  this  opinion. 


Bell  v.  The  State. 

CxnONAi.  Law. — Circuit  Couri.-^Affidavti  and  InformaHcn.'^Thit  circait  ^  ^5^. 
court  cannot  try  a  charge  of  felony  upon  an  affidavit  and  information  filed  in  186  W6| 
that  court. 

Same. — Larceny, — Evidence, — On  the  trial  of  a  prosecution  for  larceny,  the  evi- 
dence must  show  that  the  thing  alleged  to  have  been  stolen  was  the  property 
of  the  person  alleged. 

From  the  Hamilton  Circuit  Court 

T,  y,  Kane  and  A.  F,  Shirts,  for  appellant 
y.  C,  Denny,  Attorney  General,  and  %  Stafford^  Prose- 
cuting Attorney,  for  the  State. 

Downey,  J. — ^The  appellant,  on  affidavit  and  information 
filed  against  him  in  the  circuit  court,  was  charged  with,  and 
convicted  of,  grand  larceny.  His  motion  to  quash  the  affi- 
<lavit  and  information  and  also  a  motion  for  a  new  trial  were 
overruled. 

The  judgment  must  be  reversed  on  two  grounds : 

I.  The  defendant  could  not  be  tried  on  an  affidavit  and 
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information  filed  in  the  circuit  court  The  State  v.  yustice^ 
ante^  p.  210. 

2.  The  evidence,  as  set  out  in  the  bill  of  exceptions,  does 
not  prove  that  the  property  alleged  to  have  been  stolen  was 
the  property  of  the  person  named  in  the  information,  yackson 
v.  The  State^  19  Ind.  312 ;  Baker  v.  The  State ^  34  Ind.  104; 
MulHnix  V.  The  State^  43  Ind.  511;  King  v.  The  State,  44 
Ind.  285. 

The  judgment  is  reversed,  and  the  cause  remanded,  Mrith 
instructions  to  quash  the  affidavit  and  information.  The 
clerk  will  certify  to  the  warden  of  the  state  prison. 


Adams  v.  The  Board  of  Commissioners  of  Whitley 

County. 


County  Trbasurek. — J^  far  DUbwrtrng  Special  School  Tax^'-^CoaxAy  ticas- 
nrers  are  entitled  to  one  per  cent,  for  collecting  and  disbuising  special  school 
taxes. 

SkUE.'^OveT'Paymcftt  by  J^Aii6^."-When,by  mistake,  ignorance  of  his  rights^ 
or  oveisight,  the  treasurer  has  made  a  full  settlement  with  the  county  board, 
without  receiving  the  commission  allowed  him  by  law  for  the  collecting  and 
disbursing  of  such  taxes,  he  may  maintain  an  action  to  recover  such  compen* 
sation,  if  the  board,  on  his  claim  being  properly  presented,  refuse  to  allow  it. 

SKtSZ^-^Vohmtary  Payment, — ^The  doctrine  of  voluntary  payments  is  not 
applicable  to  such  a  case,  but  the  rights  of  the  treasurer  and  the  duty  of  the 
bcxizd  of  commissioners  are  governed  by  sec.  120  of  the  assessment  law,  i  GL 
&  H.  loi. 

SkiSBn—Casc  Criticised, — ^In  the  opinion  in  Shoemaker  v.  The  Board,  d/r.,36 
Ind.  175,  the  scope  and  effect  of  said  section  120  were  limited  and  restricted 
too  much. 

From  the  Whitley  Circuit  Court. 

D.  C.  Chipman,  M.  A.  Chipman^  and  y.  B^  Blacky  for 
appellant. 
A.  K  Hooper  znd  W.  Olds^  for  appellee. 
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BusKiRK,  J. — ^The  only  question  arising  in  the  record  is 
as  to  the  sufficiency  of  the  complaint;  to  which  a  demurrer 
was  sustained  in  the  court  below.  The  complaint  was  in 
these  words: 

"John  O.  Adams,  plaintiff,  complains  of  the  commissioners 
of  Whitley  county,  Indiana,  defendants,  and  says,  that  the 
plaintifT  was  treasurer  of  Whitley  county  during  the  years 
1867,  1868,  1869,  and  1870,  duly  elected  and  qualified  as 
such ;  that  during  the  period  aforesaid  he  collected  and  dis- 
bursed special  school  tax  to  the  amouitt  of  thirty-one  thousand 
three  hundred  and  ninety  dollars  and  ninety-one  cents,  the 
same  being  county  revenue,  upon  which  he  was  entitled  to  a 
fee  of  one  per  cent,  by  law;  but  by  mistake,  oversight,  and 
ignorance,  of  his  rights  and  title  to  the  same,  he  was  not 
allowed  his  fees  of  one  per  cent  aforesaid,  at  any  settlement 
made  with  the  commissioners  of  said  county;  that  the  same 
remains  due  and  wholly  unpaid;  that  a  bill  of  particulars  of 
the  same  is  filed  herewith ;  that  he  paid  over  and  accounted  to 
said  board,  by  oversight  and  mistake,  during  his  said  several 
settlements,  for  more  money  than  was  justly  due  from  him 
on  account  of  county  revenue,  and  that  by  said  oversight 
and  mistake  he  paid  over  to  the  said  county  fund  the  sum  of 
three  hundred  and  twelve  dollars  and  eighty-eight  cents,  his 
money  and  fees  aforesaid ;  that  as  soon  as  he  discovered  said 
over-payment  he  demanded  the  payment  of  the  same  from 
the  conunissioners  back  to  him,  which  they  refused  to  pay ; 
wherefore,"  etc. 

Two  questions  are  discussed  by  counsel.  First,  was  the 
appellant  entitled  to  a  fee  of  one  percent,  for  collecting  and 
disbursing  the  special  school  tax  ?  Second.  Can  the  appel- 
lant, conceding  that  he  was  entitled  to  such  per  cent.,  after 
having  settled  with  the  board  of  commissioners  and  paid 
over  all  the  money  in  his  hands,  recover  the  same  back 
from  the  county  ? 

Both  questions  were  involved  and  expressly  decided  in 
&vor  of  appellant  in  Myrick  v.  The  Board  of  Commissioners 
of  Montgomery  Co.^  33  Ind.  383.    Counsel  for  appellee  seek 
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to  distinguish  that  case  from  this,  by  showing  that  in  that  case 
the  money  was  paid  under  protest,  while  in  the  present  case 
it  was  voluntarily  paid.  In  that  case,  the  first  paragraph  of 
the  complaint  was  the  same  as  in  the  present  case.  The  &cts 
were  identical,  except  in  that  case  an  allowance  was  asked  in 
the  last  settlement,  while  here  it  was  not  asked  until  after 
settlement  and  payment  of  the  money. 

In  that  case,  the  second  paragraph  alleged  that  said  board 
was  indebted  to  him  in  the  sum  of  one  hundred  dollars  for  so 
much  money  paid  by  him  to  said  board,  against  his  protest, 
in  his  final  settlement  with  said  board,  the  same  being  ten 
per  cent,  penalty  added  to  taxes  amounting  to  one  thousand 
dollars  returned  delinquent,  which  had  been  paid  and  returned 
delinquent  through  mistake  of  plaintiff. 

We  are  urgently  asked  to  overrule  that  case.  The  decision 
of  the  case  depended  upon  the  construction  to  be  placed 
upon  various  sections  of  the  school  law.  The  case  seems  to 
have  received  careful  and  thoughtful  consideration.  The 
various  sections  were  analyzed  and  compared,  and  the  unani- 
mous conclusion  was  reached  that  the  treasurer  was  entided 
to  recover.  If  weever  doubted  the  correctness  of  the  decision, 
we  would  hesitate  to  reopen  the  question.  The  school  law 
is  subject  to  such  frequent  changes  by  the  legislative  depart- 
ment that  the  judiciary  should  be  very  slow  in  unsetding 
anything  that  has  been  settled  in  reference  thereto.  The 
overruling  of  that  case  would  open  the  floodgates  of  litiga- 
tion. It  has  been  acted  upon  as  the  law  in  the  most  of  the 
counties  in  the  State  in  the  setdements  between  county  treas- 
urers and  the  boards  of  commissioners.  The  construction 
placed  upon  the  school  law,  in  that  case,  seems  to  be  fair, 
reasonable^  and  just.  We  feel  it  to  be  our  duty  to  adhere  to 
it. 

In  our  opinion,  the  question,  which  has  been  so  fully  and 
ably  discussed  by  counsel,  in  regard  to  the  law  governing  vol- 
untary and  compulsory  payments,  does  not  arise  in  the  record. 
The  repayment  of  money  to  county  treasurers  where  the 
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-same  has  been  improperly  paid  is  regulated  by  statute.  Sec* 
tion  120  of  the  assessment  law  reads  as  follows : 

"Whenever  it  shall  appear  to  the  board  doing  county  busi- 
ness in  any  of  the  counties  of  this  State,  that  by  reason  of 
erroneous  charges  on  the  tax  duplicate,  or  from  any  other 
cause,  the  treasurer  of  such  county  has  paid  and  accounted 
to  said  board  for  more  money  than  was  justly  due  from  him 
on  account  of  county  revenue,  said  board  doing  county  busi- 
ness shall  direct  the  auditor  to  credit  said  treasurer  with  the 
sum  or  sums  thus  improperly  paid,  and  orderthe  same  to  be 
refunded  from  the  county  treasury."     I  G.  &  H.  loi. 

Section  121  provides  that  when  similar  improper  payments 
have  been  made  to  the  treasurer  of  state,  the  board  shall 
cause  the  auditor  to  certify  to  the  auditor  of  state  such 
improper  payment,  and  the  auditor  of  state  is  required  to 
credit  and  allow  the  same  as  a  claim  against  the  treasury,  and 
the  treasurer  is  required  to  pay  the  same  out  of  any  money 
not  otherwise  appropriated. 

Section  122  reads:  "The provisions  of  the  two  preceding 
sections  shall  extend  to  persons  who  have  been,  as  well  as 
those  who  are  now,  and  shall  hereafter  be,  county  treasurers." 

The  court  was  required  in  Shoemaker  v.  T/ie  Board,  etc.^ 
36  Ind.  175,  to  place  a  construction  upon  the  above  sections, 
where  it  said  :  ."  We  think  that  it  is  quite  clear,  that  the  above 
sections  have  no  application  to  the  case  under  consideration. 
The  manifest  purpose  of  the  legislature  was  to  provide  a 
cheap  and  speedy  remedy,  without  resort  to  a  regular  suit  in 
the  courts,  for  such  erroneous  charges  and  mistakes  in  calcu- 
lations as  might,  and  frequently  do,  occur,  in  making  out 
•duplicates  and  collecting  taxes.  It  was  intended  to  meet  and 
provide  for  individual  and  occasional  instances  of  erroneous 
charges  and  miscalculations ;  that  the  sections  above  quoted 
were  not  intended  to  apply  to  and  govern  a  case  like  the  one 
under  consideration,  where  an  illegal  tax  had  been  assessed 
againstthe  almost  entire  body  of  tax-payers  in  a  county." 

In  the  preparation  of  the  opinion  in  the  above  case,  the 
attention  of  the  court  was  mainly  called  to  section   121, 
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which  it  was  claimed  aflbrded  a  remedy-  in  that  case,  and 
the  principal  purpose  was  to  show  that  such  section  did  not 
apply  to  the  case  then  in  hand.  The  scope  and  legal  effect 
of  section  120  was  limited  and  restricted  too  much  by  what 
was  said  by  the  writer  of  the  opinion.  What  was  then  said 
was  limited  Id  the  words  "by  reason  of  erroneous  charges 
on  the  tax  duplicate,"  and  the  words  "'or  from  any  other 
cause"  were  overlooked.  The  phrase  "  or  from  any  other 
cause"  is  very  comprehensive,  and  embraces  a  case  like  the 
present,  where  the  treasurer  from  ignorance  of  his  rights  paid 
out  and  accounted  for  money  which  he  had  the  right  to* 
retain  for  his  services  in  collecting  and  disbursing  the  special 
school  tax. 

It  was  held  in  the  above  case  that  the  remedy  provided  for 
obtaining  money  which  had  been  improperly  paid  into  the 
state  treasury  is  a  special  one.  and  must  be  strictly  pursued, 
and  did  not  contemplate  a  resort  to  the  courts,  except  by 
mandamus  to  compel  a  performance  of  duty' by  the  officer 
named.     That  statement  related  solely  to  sec.  121. 

It  is  provided  by  section  120  that  where  a  county  treasurer 
has  paid  and  accounted  to  the  board  doing  county  business 
for  more  money  than  was  justly  due  from  him  on  account 
of  county  revenue,  the  board  shall  direct  the  auditor  to  credit 
the  treasurer  with  the  sum  or  sums  improperly  paid,  and 
order  the  same  to  be  refunded  from  the  county  treasury. 
This  contemplates  an  application  to  the  board  for  the  relief 
therein  provided  for,  and  if  such  relief  is  refused  the  treas* 
urer  may  either  appeal  or  bring  an  independent  action.  Sec. 
10  of  the  act  relating  to  allowances  by  county  boards,  i  G* 
&  H.  65. 

It  appears  from  the  complaint  that  the  appellant  presented 
his  claim  to  the  board,  who  refused  to  allow  the  same,  and 
thereupon  he  brought  this  action. 

In  Myrick  v.  TIte  Boards  etc.,  supra,  it  was  held  that  the 
special  school  tax  constituted  a  part  of  the  county  revenues, 
as  under  our  laws  all  taxes  were  embraced  in  either  state  or 
county  revenue. 
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Adhering  as  we  do  to  the  ruh'ng  in  that  case,  we  must 
hold  that  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Criminal  Law. — Bigamy, — Evidence, — Admissions  of  Defendant, — In  a  pros-    164  615 
ecution  for  big^y,  it  is  competent  to  prove  the  former  marriage  by  the  admis- 
sions and  declarations  of  the  defendant. 

Saite. — Instruction, — Criminal  Intent, — In  a  prosecution  for  bigamy,  it  is  proper 
to  charge  the  jury  that  if  they  believe  from  the  evidence  that  the  defendant  had 
been  informed  that  his  wife  had  been  divorced,  and  that  he  had  used  due  care, 
and  made  due  inquiry,  to  ascertain  the  truth,  and  had,  considering  all  the  circum- 
stances, reason  to  believe,  and  did  believe,  at  the  time  of  his  second  marriage, 
that  his  former  wife  had  been  divorced  from  him,  then  they  should  find  for  the 
defendant. 

Same. — Reasonable  Doubt  as  to  Life  of  First  Wife, — In  a  prosecution  for  bigamy, 
the  State  must  prove  beyond  a  reasonable  doubt  that  the  first  wife  was  living 
at  the  time  of  the  second  marriage.  Where  there  is  no  direct  evidence  on  this 
point,  and  the  only  evidence  is,  that  the  first  wife  was  alive  two  years  previous 
to  the  second  marriage,  the  presumption  of  the  continuance  of  her  life  is  neu- 
tralized by  the  presumption  of  the  innocence  of  the  defendant,  and  in  such 
case  there  can  be  no  conviction. 

Same. — Ezndence, — In  a  prosecution  for  bigamy,  it  is  noterror  to  admit  in  evidence 
the  marriage  license,  and  the  return  made  thereon  by  the  clergyman  who  per- 
formed the  marriage  ceremony  at  the  second  marriage. 

From  the  Daviess  Circuit  Court. 

y.  W.  Burton  and  %  W.  Ogden,  for  appellant. 
y.  C,  Denny ^  Attorney  General,  for  the  State. 

BusKiRK,  J. — ^This  was  a  prosecution  for  bigamy.    The 
appellant,  upon  a  plea  of  not  guilty,  was  tried  by  a  jury  and 
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found  guilty,  and  over  motions  for  a  new  trial  and  in  arrest, 
judgment  was  rendered  on  the  verdict 

The  motion  in  arrest  of  judgment  calls  in  question  the 
sufficiency  of  the  indictment.  Counsel  for  appellant  have 
failed  to  point  out  any  objection  to  the  indictment,  and  we 
are  satisfied,  after  a  careful  examination  of  it,  that  it  is 
good. 

y  The  motion  for  a  new  trial  was  based  upon  the  admission 
of  incompetent  evidence,  the  insufficiency  of  the  evidence  to 
support  the  verdict,  and  the  refusal  of  the  court  to  give  cer- 
^tain  instructions  asked  by  the  appellant. 

The  fir?t  and  third  reasons  will  be  considered  together. 
The  only  evidence  offered  by  the  State  to  prove  the  former 
marriage  of  the  appellant  consisted  of  his  admissions.  The 
first  admissions  proved  were  made  before  his  second  mar- 
riage. The  second  were  made  to  the  officer  who  arrested 
him.  The  third,  when  he  was  arraigned  before  a  justice  of 
the  peace  upon  such  charge,  he  pleaded  guilty.  A  certified 
transcript  of  the  proceedings  before  the  justice  was  read  in 
evidence.  Upon  the  trial,  the  appellant  asked  the  court  to 
/Charge  the  jury  as  follows : 

"  I.  That  the  admissions  of  the  defendant  of  the  former 
marriage  is  not  sufficient  proof  of  itself  of  the  former  mar* 
yTiage  to  warrant  the  jury  in  finding  the  defendant  guilty." 

The  question  is  therefore  presented  for  our  decision, 
whether,  in  a  prosecution  for  bigamy,  it  is  competent  to  prove 
the  former  marriage  by  the  admissions  and  declarations  of 
the  defendant. 
/^Such  proof  was  held  to  be  competent  and  sufficient  by  this 
>^ourt  in  the  case  of  Tlu  State  v.  Seals^  i6  Ind.  352.  But  it 
is  earnestly  contended  by  counsel  for  appellant,  that  the 
ruling  in  that  case  is  not  supported  by  the  weight  of  author* 
ity,  and  we  are  asked  to  overrule  it. 

In  our  opinion,  the  ruling  in  the  above  case  is  fully  sup- 
ported by  the  weight  of  authority.  It  is  settled  by  authority 
in  England,  Canadai  Maine,  Pennsylvania,  Delaware,  Vir- 
ginia, South  Carolina,  Georgia,  Alabama,  Texas,  Ohio,  Iowa, 


.«Mi^ 


MAY  TERM,  1874.  461 

Squire,  v.  The  State 

»■  ■  ■  ■  ■         i» 

and  California,  that  the  defendant's  admissions  of  a  former 
marriage  maybe  given  in  evidence  upon  a  prosecution  for  big- 
amy to  prove  the  fact  of  such  marriage,  and  that  such  admis- 
sions were  sufficient  to  prove  the  former  marriage.  In  Massa\ 
chusetts,  Minnesota,  Connecticut,  and  New  York,  a  contrary^ 
doctrine  has  been  expressed. 

The  cases  supporting  the  positions  above  stated  will  be 
found  collected  in  note  £•,  to  sec.  2630,  pp.  811  and  812,  2 
Whart.  Crim.  Law.  See,  also,  cases  collected  in  note  A,  p. 
721,  3  Chitty  Crim.  Law. 

•  We  think  the  admissions  of  the  appellant  were  properly 
admitted  in  evidence  to  prove  the  fact  of  his  former  mar- 
riage ;  and  that  the  court  committed  no  error  in  refusing  to 
give  the  above  instruction. 

The  appellant  requested  the  court  to  give  the  following- 
instruction  :  **  That  if  the  jury  believe,  from  all  the  evidence 
in  the  case,  that  the  defendant  married  the  second  time  in 
the  honest  belief  that  his  former  wife  had  been  divorced  from 
him,  they  should  find  him  not  guilty ;"  but  the  court  refused 
to  so  charge,  and  this  refusal  was  assigned  as  a  reason  for  a 
new  trial,  and  is  relied  upon  here  to  reverse  the  judgment. 

The  appellant  testified  in  his  own  behalf.  The  substance 
of  his  testimony  was,  that  he  left  the  State  of  New  York 
about  two  years  ago  and  came  to  this  State,  where  he  had 
resided  ever  since ;  that  he  left  his  wife  in  the  city  of  Buflalo, 
in  the  State  of  New  York,  she  refusing  to  come  west  with 
him ;  that  he  came  to  Washington,  Daviess  county,  Indiana, 
in  July,  1873,  where  he  had  ever  since  resided,  and  still 
resides ;  that  he  had  not  been  in  the  State  of  New  York 
since  he  left  there,  two  years  ago,  but  he  had  received  letters 
from  his  parents  and  brothers  in  the  State  of  New  York, 
informing  him  that  his  wife  Elizabeth  had  procured  a  divorce 
from  him  in  said  State  of  New  York ;  and  that  he  had  mar- 
ried the  said  Ruth  Summers  under  the  belief  that  such  infor- 
mation was  true. 

Bishop  on  Criminal  Law,  in  sec.  303,  vol.  i,  p.  187,  says : 
^  The  wrongful  intent  being  the  essence  of  every  crime,  the 
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doctrine  necessarily-  follows,  that,  whenever  a  man  is  misled 
without  his  own  fault  or  carelessness,  concerning  facts;  and, 
while  so  misled,  acts  as  he  would  be  justified  in  doing  were 
the  facts  what  he  believes  them  to  be,  he  is  legally  innocent, 
the  same  as  he  is  innocent  morally." 

The  same  author,  in  his  work  on  Statutory  Crimes,  in  sec. 
355,  p.  234,  says:  *'  In  the  cases  mentioned  in  the  preceding 
sections,  there  is  no  crime,  because,  by  a  rule  of  the  common 
law,  there  can  be  none  ivhere  the  criminal  mind  is  wanting. 
But  the  reason  why  it  is  wanting  in  these  cases  is,  that,  either 
in  consequence  of  a  technical  rule,  or  by  force  of  a  natural 
fact,  it  is  impossible  the  criminal  mind  should  exist;  since 
that  cannot  be  for  whose  existence  there  is  no  capacity.  But 
there  may  be  a  capacity  for  the  criminal  intent,  while  yet  no 
crime  is  committed,  even  though  the  outward  fact  of  what 
otherwise  were  crime  transpires.  It  is  so  where  one,  having 
a  mind  free  from  all  moral  culpability,  is  misled  concerning 
facts.  If,  in  such  a  case,  he  honestly  believes  certain  facts  to^ 
exist,  and,  though  they  do  not,  acts  as  he  would  be  legally 
justified  in  acting  if  what  he  erroneously  believes  to  be  werey 
Vfeal,  he  is  justified  in  law,  the  same  as  he  is  in  morals.  The 
books  are  full  of  illustrations  of  this  doctrine ;  and  the  reader 
perceives  that,  in  reason,  it  must  govern  statutory  crimes,  the 
same  as  crimes  at  the  common  law." 

The  same  author,  in  sec.  356,  illustrates  the  above  doctrine 
as  applicable  to  a  prosecution  for  bigamy,  when  he  says: 
"  But  this  exception  has  no  relation  to  a  case  in  which,  on 
independent  information  and  special  grounds,  a  husband  or 
wife  is  really  believed  to  be  dead.  Suppose,  for  example,  a 
husband,  intending  to  entrap  his  wife,  goes  out  ostensibly 
on  a  sail  with  confederates,  and  they  come  back  and  represent 
that  he  is  drowned,  while  he  secretly  escapes  abroad ;  she 
believes  the  statement,  administers  on  his  eflfects,  and  at  the 
end  of  a  year  marries.  Then  he  returns  and  procures  her 
indictment  for  polygamy.  On  a  just  consideration,  the  com- 
mon law  rule,  and  not  the  statutory  one,  prevails^  and  she 
should  be  acquitted." 
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The  same  rule  would  apply  to  the  dissolution  of  the  mar-  I 
riage  relation  by  divorce  as  by  death*  « 

We  think  the  court  should  have  charged  the  jury,  if  it 
had  been  so  asked,  that  if  they  believed  from  the -evidence 
that  the  defendant  had  been  informed  that  his  wife  had  been 
divorced,  and  that  he  had  used  due  care  and  made  due 
inquiry  to  ascertain  the  truth,  and  had,  considering  all  the 
circumstances^  reason  to  believe,  and  did  believe^  at  the  time 
of  his  second  marriage,  that  his  former  wife  had  been 
divorced  from  him,  they  should  find  him  not  guilty. 

There  was  probably  no  error  in  refusing  the  instruction  as 
asked,  as  it  was  based  solely  upon  the  belief  of  the  defend- 
ant, and  did  not  require  that  such  belief  should  be  the  result 
of  due  care  and  careful  inquiry,  and  that  he  should  have 
reasonable  grounds  to  entertain  such  belief. 

It  is  next  contended  that  the  appellant  was  improperly 
convicted,  because  there  was  no  evidence  that  his  former 
wife  was  alive  at  the  time  of  his  second  marriage.  Th^ 
statute  upon  which  this  prosecution  is  based  provides,  that 
"  if  any  person,  being  married,  shall  marry  again,  the  former 
husband  or  wife  being  alive^  and  the  bond  of  matrimony  still 
undissolved,  and  no  legal  presumption  of  death  having  arisen, 
such  person  so  offending  shall  be  deemed  guilty  of  bigamy^/y^ 
etc.    Sec.  46,  2  G.  &  H.  452. 

The  indictment  in  the  present  cause  charged  that  the  first 
wife  of  the  appellant  was  alive  at  the  time  of  his  second  mar- 
riage, and  that  no  presumption  of  death  had  arisen.  If  there 
had  been  direct  proof  that  the  first  wife  was  alive  at  the  time 
of  the  second  marriage  of  the  appellant,  and  that  he  was 
aware  of  such  fact,  the  presumption  of  her  death  would  have 
been  unimportant.  But  there  was  no  direct  proof  that  sheA 
was  alive  at  such  time.  It  therefore  becomes  necessary  to 
inquire  whether  there  was  any  presumption  of  her  death,  and 
if  there  was,  whether  such  presumption  was  strong  enough 
to  overcome  the  presumption  of  the  innocence  of  the  appel>^ 
lant. 

Bishop,  in  his  work  on  Statutory  Crimes,  in  sec.  61 1,  p«403» 
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says :  "  Concerning  one  further  question,  the  practitioner 
should  be  on  his  guard.  Suppose  the  first  husband  or  wife  is 
not  directly  shown  to  have  been  alive  at  the  time  of  the  sol- 
emnization of  the  second  marriage,  but  at  some  point  of  time 
anterior  thereto,  under  what  circumstances  is  death  to  be  pre- ' 
sumed  ?  If  the  absence  had  continued  for  seven  years,  the 
law,  both  by  its  common  law  rules  and  by  the  statute,  pre- 
sumes death ;  but,  even  then,  there  is  no  presumption  as  to 
the  particular  time  when  it  took  place,  especially  there  is 
none  that  life  continued  up  to  within  a  day  of  the  expiratiaii 
of  the  seven  years.  Now,  under  the  combined  operation  of 
the  polygamy  statute  and  of  the  common  law,  if  a  man's  wife 
abandons  him,  afid  a  year  afterward,  having  no  information 
whether  she  is  dead  or  alive,  he  marries  another  woman,  he, 
in  point  of  law,  does  not  commit  polygamy  should  it  turn 
out  that  she  is  really  dead ;  but,  should  it  turn  out  that  she 
is  alive,  he  does.  Then,  suppose  he  is  indicted  for  polyg- 
amy, and,  at  the  trial,  there  is  no  evidence  whether  she  is 
dead  or  alive,  except  that  she  was  alive  a  year  before  the 
second  marriage,  what  is  the  result  ?  If,  at  the  time  of  the 
trial,  seven  years  have  elapsed,  and  the  woman  has  not  been 
heard  from,  the  law  presumes  that,  now,  she  is  dead,  but  it 
has  no  presumption  as  to  the  time  of  the  death.  The  law, 
however,  presumes  the  defendant  to  be  innocent;  and  it 
would  seem,  on  this  state  of  the  case,  that,  as  there  is  no 
presumption  of  the  life  having  continued  even  a  year  after 
.  the  separation,  the  court  should  direct  an  acquittal.  If,  on 
the  other  hand,  seven  years  have  not  elapsed  at  the  time  of 
the  trial,  then  the  presumptions  of  life  and  of  innocence  oper- 
ate together,  the  one  for  the  defendant  and  the  other  against 
him.  They  neutralize  each  other,  and  the  jury  must  act  on 
other  presumptions  and  evidence,  and  decide,  as  matter  of 
fact,  between  them  all.  Perhaps  there  is  not  sufficient  author- 
ity carrying  the  point  in  the  former  supposed  instance  to  the 
full  extent  there  intimated ;  but,  at  least,  a  verdict  of  acquit- 
tal in  such  a  case  would,  on  the  authorities,  and  certainly  ia 
reason^  be  preferred." 
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In  Rex  V.  Tke  Inhabitants  of  Twyning,  2  B.  &  Aid* 
386,  where  a  woman,  whose  husband  twelve  months  previ- 
ously had  left  the  country,  married  again,  the  presaroption 
that  she  was  innocent  of  bigamy  was  held  to  preponderate 
over  the  usual  presumption  of  the  duration  of  life.  Best,  J., 
said :  "  The  cases  cited  are  very  distinguishable;  they  only 
decide  that  seven  years  after  a  person  has  been  last  heard  of,, 
you  are  in  all  cases  to  presume  his  death.  But  they  do  not 
shew,  that  where  conflicting  presumptions  exist,  you  may  not 
presume  the  death  at  an  earlier  period.  Now,  those  conflict- 
ing presumptions  exist  here,  and  I  think  the  sessions  were 
warranted  in  presuming  the  death  of  the  first  husband,  on 
the  ground  that  they  would  not  presume  that  the  woman 
had  committed  bigamy." 

But  the  observations  of  Baylev  and  Best,  JJ.,  in  the  above 
case,  with  respect  to  conflicting  presumptions,  were  ques- 
tioned by  the  court  in  Rex  v.  The  Inhabitants  of  Harbome,  2 
A.  &  E.  544,  where  it  was  decided  th^t  the  court  of  Quarter 
Sessions  were  right  in  presuming  that  the  first  wife  was  livings 
although  such  presumption  led  to  the  conclusion  that  the 
husband  had  been  guilty  of  bigamy.  The  court  did  not,  in 
this  case,  say  that  the  decision  in  the  above  case  was  wrong, 
but  they  observed  that  there  was  no  absolute  presumption  in 
favor  of  innocence  such  as  to  override  all  other  presumptions  ; 
and  they  put  the  case  of  a  man  being  shown  to  be  alive  a 
few  hours  before  the  second  marriage,  as  one  in  which  the 
presumption  that  he  was  alive  at  the  time  of  the  second  mar- 
riage would  clearly  be  made.  And  it  is  to  be  observed  that 
the  circumstances  of  the  two  cases  diflered  so  much  as  to 
fully  justify  the  court  in  coming  to  opposite  conclusions  on 
them. 

In  Regina  v.Lumley,  Law  Rep.  i  C.  C  Res.  196,  which  is 
the  latest  English  case  on  the  subject  under  examination  that 
we  have  been  able  to  find,  Lush,  J.,  speaking  for  the  whole 
court,  observed :  "  In  an  indictment  for  bigamy,  it  is  incumbent 
on  the  prosecution  to  prove  to  the  satisfaction  of  the  juiy 
Vol.  XLVI.— 30 
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that  the  husband  or  wife,  as  the  case  may  be,  was  alive  at 
the  date  of  the  second  marriage.  That  is  purely  a  question 
of  fact.  •  The  existence  of  the  party  at  an  antecedent  period 
may  or  may  not  afford  a  reasonable  inference  that  he  was 
living  at  the  subsequent  date.  If,  for  example,  it  were  proved 
that  he  was  in  good  health  on  the  day  preceding  the  second 
marriage,  the  inference  would  be  strong,  almost  irresistible, 
that  he  was  living  on  the  latter  day,  and  the  jury  would  in 
all  probability  find  that  he  was  so.  If,  on  the  other  hand,  it 
were  proved  that  he  was  then  in  a  dying  condition,  and 
nothing  further  was  proved,  they  would  probably  decline  to 
draw  that  inference.  Thus  the  question  is  entirely  for  the 
jury.    The  law  makes  no  presumption  either  way." 

In  the  present  case,  there  was  no  direct  evidence  that  the 
first  wife  of  the  appellant  was  living  at  the  time  of  the  second 
marriage.  It  was  proved  by  the  admissions  of  the  appellant 
that  she  was  alive  two  years  previous  to  the  second  marriage. 
There  was  no  evidence  as  to  her  age  or  health,  which  have 
a  controlling  influence  in  the  case  of  conflicting  presump- 
tions. It  is  true  that  the  appellant  testified  that  he  had 
received  letters  to  the  effect  that  his  wife  had  obtained  a 
divorce  from  him,  in  the  State  of  New  York,  but  the  dates 
of  such  letters  are  not  given.  If  such  letters  are  to  prejudice 
the  appellant  on  the  point  of  the  presumption  of  death,  then 
they  were  entitled  to  greater  weight  than  they  received  as  to 
his  good  faith  in  believing  that  she  had  obtained  a  divorce 
from  him  prior  to  the  second  marriage.  The  case,  as  sub- 
mitted to  the  jury,  stood  thus :     The  State  was  required  to 

^satisfy  the  jury  beyond  a  reasonable  doubt,  either  by  direct 
proof  or  presumptions  arising  from  facts  proved,  that  the  first 
wife  was  living  at  the  time  of  the  second  marriage.  There 
was  no  direct  evidence.  The  presumption  of  the  continu- 
ance of  life  was  neutralized  by  the  presumption  of  the  inno- 

--xence  of  the  defendant.  Bishop  says,  in  such  a  case,  the 
jury  must  act  on  other  presumptions  or  evidence.  There 
are  no  presumptions  of  law.  There  was  no  evidence  as  to 
the  age  or  health  of  the  first  wife  to  strengthen  the  presump- 
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tion  of  the  continuance  of  her  life.  The  case  was  submitted 
to  the  jury  without  either  direct  evidence  or  a  presumption 
to  estabh'sh  that  she  was  alive  at  the  time  of  the  second  mar- 
riage. Without  such  proof,  there  could  be  no  conviction,  for 
there  was  no  crime  committed,  if  the  first  wife  was  dead  or 
divorced.  Inasmuch  as  the  State  was  required  to  prove  the^ 
appellant's '  guilt  beyond  a  reasonable  doubt,  we  think  the 
jury  were  not  justified  in  coming  to  the  conclusion,  over  the 
presumption  of  his  innocence,  that  the  first  wife  was  living 
at  the  time  of  the  second  marriage. 

We  think  the  admissions  of  the  appellant  were  sufficient 
to  establish  the  first  marriage,  and  that  it  was  legal. 

We  think  the  court  committed  no  error  in  admitting  in 
evidence  the  marriage  license  issued  by  the  clerk  of  Daviess 
county,  and  the  return  made  thereon  by  the  clergyman  who 
performed  the  marriage  ceremony. 

It  is  earnestly  insisted  by  counsel  for  appellant,  that  the 
evidence  failed  to  prove  that  the  second  marriage  took  place 
in  Daviess  county,  but  as  the  judgment  will  have  to  be 
reversed,  the  State  can  supply  any  omission  as  to  the  record 
tipon  another  trial,  and  we  therefore  express  no  opinion  on 
the  point  made. 

For  the  failure  of  the  State  to  prove  that  the  first  wife;  was 
living  at  the  time  of  the  second  marriage,  the  judgment  must 
be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  a  new  trial,  in  accordance  with  this  opinion ; 
and  the  clerk  will  direct  the  warden  of  the  southern  prison 
to  remove  the  prisoner  to  the  jail  of  Daviess  county. 
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FtEADING. — PorHturti  of  Real  Estate* — Ans7ver,—Com^\9iTit  for  the  partitioD 
of  real  estate.  Answer,  that  the  plaintifi&  and  the  defendant,  being  of  full 
age,  entered  into  a  parol  contract  by  which  each  selected  a  disinterested  person 
to  make  partition  of  the  land;  that  the  persons  so  selected  made  partition,  and 
the  parties  then  had  the  land  which  was  set  off  to  each  sunrejed  and  the 
lines  establi^ed;  that  each  then  took  possession  of  the  respective  parts  so 
set  off,  and  had  the  the  same  transferred  on  the  tax  duplicate,  and  had  so  held 
possession  for  eight  years;  and  that  the  defendant  had  made  lasting  and  valoa- 
ble  improvements  on  the  part  set  off  to  him ;  and  asking  that  a  commissioner 
be  appointed  to  make  deeds,  etc.,  and  that  the  defendant's  title  be  quieted. 

Heldf  that  this  was  a  good  answer  in  bar. 

Same.— 'It  was  not  necessary  that  the  answer  should  allege  an  offer  of  the  defend-- 
ant  to  mak^  a  deed  to  the  plaintifis,  or  show  a  demand  upon  the  plainti& 
for  a  deed. 

Partition. — Tenants  in  Common,— Partitum  fy  Parol— A  parol  partrdon. 
made  by  tenants  in  common  is  valid,  where  possession  is  taken  and  held  in 
pursuance  of  such  partition. 

VBESVMFTIOJXOV  LKW.—Ptdintfff' Siting  fy  Guardian^^yjhae  a  complaint 
shows  that  one  of  the  plaintiflfs  sues  by  a  guardian,  and  the  answer  alleges  that 
eight  years  prior  to  the  filing  of  the  complaint,  the  plaintifis,  being  of  full  age 
and  competent  to  contract,  made  acontract,  etc.,  the  court  will  not  presume,  oa 
demurrer  to  the  answer,  that  the  plaintiff  suing  by  guardian  was  insane  or  an. 
infant  at  the  time  of  making  the  contract  set  up  in  answer. 

From  the  Henry  Circuit  Court. 

Mi  E.  Forknersnd  E.  H.  Bundy^  for  appellant. 
y.  Brown  and  R,  L.  Polk^  for  appellees. 

Downey,  J. — ^This  was  a  petition  by  Abigail  Kerr,  by  her 
guardian,  John  S.  Moore,  and  by  William  Hobson,  plain- 
tifis, against  Philip  Moore,  for  the  partition  of  certain  real 
estate,  of  which  it  is  alleged  the  parties  are  tenants  in  com- 
mon in  the  proportions  following:  said  Abigail  one-third, 
said  William  Hobson  two-sevenths  of  two-thirds,  and  said 
Philip  Moore  five-sevenths  of  two-thirds,  filed  September 
13th,  1872.  Moore,  the  appellant,  filed  an  answer  and  cross 
complaint,  alleging  that  the  plaintiffs  ought  not  to  maintain 
their  action,  because  heretofore,  to  wit,  in  the  year  1864,  the 
plaintifis  and  defendant,  being  the  owners  of  said  land  and 
being  all  of  full  age  and  competent  to  contract,  entered  into* 
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a  contract,  whereby  they  agreed  to  choose  each  a  disinter- 
ested person  to  make  partition  of  said  lands  between  them ; 
that  in  pursuance  of  said  contract,  the  said  Kerr  chose  Jacob 
Clapper,  this  defendant  chose  Cheniah  Covalt,  and  said  Hob- 
son  chose  Joseph  Koons,  who  were  all  disinterested  parties,  to 
make  said  partition  ;  that  thereupon  said  parties  so  chosen 
made  partition  of  said  land  between  said  Kerr,  Hobson,  and 
this  defendant,  and  assigned  and  set  off  to  said  William  Hob- 
son  twenty-one  acres  off  the  north  end.  etc.,  to  Abigail  Kerr 
twenty-nine  acres  of  said  tract  immediately  south  of,  etc., 
and  to  this  defendant  all  the  balance  of  said  land,  and  the 
parties  procured  the  county  surveyor  to  survey  and  establish 
the  lines  of  the  land  so  set  off  to  each ;  that  in  pursuance 
of  the  said  contract  and  partition  so  made  under  it  as  afore- 
said, each  of  the  parties  above  named  entered  into  and  took 
possession  of  the  lands  respectively  set  off  and  assigned  to 
th^m,  and  procured  the  same  to  be  transferred  to  them 
respectively  upon  the  tax  duplicate  of  the  county  and  duly 
entered  for  taxation,  and  have  held  possession  solely  and 
uninterruptedly  of  said  real  estate  so  assigned  to  them  from 
that  day  to  the  present  time.  It  is  further  alleged  that  the 
defendant  has  made  lasting  and  valuable  improvements  on 
Ihe  land  so  assigned  to  him,  has  expended  two  hundred  dol- 
lars in  ditching  said  land,  has  built  fences  upon  the  same  to 
the  value  of  one  hundred  dollars,  and  otherwise  improved 
the  same  and  placed  it  in  a  high  state  of  cultivation.  Prayer 
for  confirmation  of  said  partition,  that  a  commissioner  be 
appointed  to  execute  to  each  of  the  parties  a  deed  for  the 
land  set  off  to  him,  and  that  the  title  of  the  defendant  be 
quieted,  etc. 

The  plaintiffs  demurred  to  this  paragraph  of  the  answer 
on  the  ground  that  it  did  not  state  facts  sufficient,  etc.,  and  the 
demurrer  was  sustained.  Upon  an  additional  answer  parti- 
tion was  decreed,  and  an  amount  allowed  to  the  defendant, 
in  land,  for  the  improvements  which  he  had  made. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
£rst  named  paragraph  of  the  answer  is  the  error  assigned 
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As  the  contract  or  agreement,  under  and  in  pursuance  <^ 
which  the  partition  was  made,  is  not  alleged  to  have  been  in 
writing,  we  must  presume  that  it  was  oral.  The  question 
presented  then  is  this:  is  a  parol  partition,  made  by  tenants 
in  common,  where  possession  is  taken  and  held  in  pursuance 
of  such  partition,  valid  ?  The  decisions  of  courts  upon  the 
question  are  not  uniform.  In  some  of  the  states,  such  parti- 
tions are  held  invalid,  as  being  against  the  statute  of  frauds^ 
while  in  others  they  are  held  not  liable  to  that  objection. 
In  this  State,  so  far  as  we  know,  the  question  is  an  open  one» 
In  the  case  under  consideration,  according  to  the  answer 
in  question,  the. division  was  made  by  persons  chosen  by  the 
parties,  a  survey  was  made  accordingly,  the  part  set  off  ta 
each  was  transferred  to  him  for  taxation,  each  party  took  pos- 
session of  his  allotted  share,  had  held  the  same  severally  and 
exclusively  for  eight  years  before  this  suit  was  brought,  and 
the  defendant  had  made  valuable  and  lasting  improvements^ 
on  the  portion  set  off  and  assigned  to  him.  We  have  exam- 
ined the  authorities  to  which  counsel  have  referred  us,  and 
such  others  as  we  could  conveniently  find,  and  have  cometa 
the  conclusion  that  the  partition  in  question  is  valid.  The 
distinction  between  the  partition  of  lands  among  the  owners- 
thereof  and  a  sale  of  lands  is  pretty  clear.  The  statute  of 
frauds  relates  to  "contracts  for  the  sale  of  lands."  After  par- 
tition of  land  has  been  made  among  tenants  in  common,  each 
owns  in  severalty  an  interest  equal  to  that  which  before  he 
held  in  common.  The  partition  does  not  transfer  the  title  of 
the  parties  so  much  as  it  assigns  or  apportions  to  each  his 
share  in  severalty  in  the  land.  But  however  this  may  be,  we 
are  disposed  to  follow  the  authorities  which  hold  such  parti- 
tions valid.  Woody.  Fleet,  36  N.  Y.  499;  i  Washburn  Real 
Prop.  587,  par.  13,  3d  ed. 

Counsel  for  appellees  contend  that  we  should  infer  from 
the  answer,  it  not  being  stated  that  Abigail  Kerr  was  an  insane 
person,  that  she  was  an  infant  when  this  action  was  brought, 
and  consequently  must  have  been  an  infant  when  the  alleged 
partition  was  made.    We  can  not  indulge  this  presumption^ 
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for  the  reason  that  it  is  averred  in  the  answer,  as  we  have 
seen,  that  at  the  time  of  the  alleged  contract  and  partition, 
the  parties  were  "all  of  full  age  and  competent  to  contract." 
We  rather  infer  that  the  condition  of  the  said  Abigail  Kerr, 
which  made  it  proper  or  necessary  that  she  should  have  a 
guardian,  occurred  after  the  making  of  the  said  partition  and 
before  the  bringing  of  the  action.  We  can  not  infer  that  she 
was  under  guardianship  at  the  time  the  contract  and  parti- 
tion were  made. 

It  is  also  urged  that  the  answer  is  bad,  for  the  reason  that 
it  does  not  allege  an  offer  on  the  part  of  the  defendant  to 
make  a  deed  to  the  plaintiffs,  nor  a  demand  upon  them  for  a 
deed.  If  we  are  right  in  holding  thatthe  partition  was  valid 
under  the  circumstances  disclosed,  it  was  not  necessary  that 
the  defendant  should  have  demanded  a  deed.  He  could 
defend  upon  the  partition  without  a  deed.  He  asks  and  may 
be  entitled  to  a  deed  as  a  means  of  quieting  his  title.  If  the 
court  shall  decree  a  deed  to  him,  it  may  at  the  same  time 
decree  a  deed  from  him  to  the  plaintiffs. 

Again,  it  is  contended  that  the  answer  is  pleaded  in  bar  of 
the  action,  and  that  it  is  no  bar;  that  it  amounts  to  no  more 
than  saying  "true  partition  ought  to  be  made,  and  I  want 
partition,  but  I  want  a  different  one  from  that  asked  in  the 
complaint."  If  seems  to  us  that  if  the  answer  shows  a  valid 
partition  of  the  land  already  made,  by  which  the  parties  are 
all  bound,  it  is  a  bar  to  the  action.  When  there  has  been  one 
valid  partition  of  land,  that  maybe  pleaded  in  bar  of  another 
partition. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
answer  or  cross  complaint,  and  for  further  proceedings. 
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Sharkey  et  al.  z'.  Evans,  Administrator. 

Evidence. — Trespass. — Pleadings  in  Former  Action* — Entry  ofCUrk, — In  an 
action  for  trespass  upon  the  real  estate  of  die  plaintiff,  the  pleadings,  entries, 
and  judgment  in  a  former  action  of  the  plaintiff  against  one  of  the  defendants, 
to  recover  possession  of  the  real  estate,  where  the  judgment  was  for  the  defend- 
dant,  but  the  entry  of  judgment  contained  a  statement  that  the  ground  upon 
which  the  judgment  was  rendered  was,  that  the  defendant  was  the  tenant  of 
the  plaintiff  and  had  received  no  notice  to  quit,  were  inadmissible  as  evidenoe 
for  the  plaintiff  to  show  that  he  was  the  owner  of  the  real  estate.      ' 

Record. — Former  Action. — Issue  in  Former  Action^  how  DeterminecL — l^Hiat 
was  in  issue  in  a  former  action  must  be  determined  from  the  pleadings;  and 
when  the  issues  were  tried  by  the  court,  in  the  absence  of  a  special  find- 
ing by  the  court,  a  mere  statement  in  the  entry  made  by  the  derk  can  not  be 
regarded  as  showing  on  what  particular  ground  the  finding  and  judgment 
proceeded. 

From  the  Henry  Circuit  Court. 

y.  T.  Elliott  and  M.  L.  Bundy^  for  appellants. 
y.  Brown  and  R,  Z.  Polk^  for  appellee. 

Downey,  J. — ^This  was  an  action  by  John  Myers,  the  intes- 
tate of  the  appellee,  against  the  appellants,  twelve  in  num- 
ber. It  is  alleged  in  the  complaint,  that  on  the  I2th  day  of 
March,  187 1,  at,  etc.,  the  defendants,  with  force  and  arms* 
did,  then  and  there,  unlawfully  and  wrongfully  enter  upon  the 
premises  of  the  plaintiff,  situate,  etc.,  and  did  then  and  there 
remove,  injure,  and  destroy  one  dwelling-house  belonging  to 
the  plaintif!)  of  the  value  of  three  hundred  dollars,  and  did 
then  and  there  remove,  injure,  and  destroy  one  smoke-house 
and  out-house  belonging  to  the  plaintiff,  of  the  value  of  sev- 
enty-five dollars,  and  break  down,  injure,  and  destroy  the 
fence  around  the  said  house,  of  the  value  of  ten  dollars,  to 
the  damage  of  the  plaintiff  four  hundred  dollars,  for  which 
sum  he  demands  judgment. 

The  defendants  answered  in  four  paragraphs :  I.  A  gen- 
eral denial.  2.  That  they  were  the  servants  and  employees 
of  the  Columbus,  Chicago,  and  Indiana  Central  Railway  Com- 
pany, a  lawful  corporation  created  under  the  laws  of  the  State 
of  Indiana;  that  the  said  railroad  company,  by  the  leave^ 
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license,  and  express  permission  of  the  owner  of  the  close, 
soil,  and  freehold,  in  the  year  1863,  erected  thereon  the  house 
and  structure  in  the  complaint  mentioned,  and  ever  thereaf- 
terward  said  railroad  company  continued  to  possess  and 
•occupy  the  same  for  their  own  use,  all  of  which  was 
well  known  to  the  plaintiff;  that  afterward,  the  owner  con- 
veyed the  said  close  to  the  plaintiff,  who  demanded  ground 
rent,  which  the  railroad  company  paid  him,  and  continued  to 
retain  and  occupy  the  peaceable  possession  thereof,  up  to  the 
time  in  the  complaint  mentioned,  when,  by  direction  of  said 
company,  these  defendants,  her  servants  and  employees  afore- 
45aid,  removed  said  house  on  the  land  of  said  company  near 
by,  as  they  lawfully  might  for  the  cause  aforesaid,  doing  no 
unnecessary  injury  to  said  plaintiff;  and  these  are  the  same 
trespasses  whereof  the  plaintiff  has  complained  against  them. 
3,  That  the  house  in  the  complaint  mentioned,  at  the  time 
therein  stated,  was  moved  by  the  leave  and  license  of  said 
plaintiff  4.  That  the  defendants  are  the  servants  and 
employees  of  the  said  railroad  company;  that  in  1861  the  said 
house  was  built  by  said  company  under  the  supervision  of 
one  Robert  Mink,  the  road  master  of  said  company,  and 
occupied  by  Michael  Butler,  section  boss ;  that  the  lot  on 
which  it  was  built  was  bought  and  paid  for  by  said  company, 
but  Butler  took  the  deed  in  his  own  name  without  the  knowl- 
edge of  said  company ;  that  the  house  was  built,  owned,  and 
occupied  by  said  company,  and  has  always  been  in  its  posses- 
sion and  occupied  by  its  agents  and  servants  for  the  use  of 
the  company ;  that  said  plaintiff  Myers,  at  the  time  of  his 
purchase,  well  knew  that  said  premises  had  always  been  in 
the  adverse  possession  of  the  railroad  company,  under  a  claim 
of  title  thereto,  and  well  knew  that  the  company  had  built 
the  house  on  said  lot  and  claimed  the  ownership  thereof;  and 
these  facts  the  said  defendants  are  ready  to  verify,  etc. 

Reply  to  the  second,  third,  and  fourth  paragraphs  of  the 
answer  by  a  general  denial,  trial  by  a  jury,  verdict  for  the 
plaintifiil  except  as  to  Patrick  Garrety,  who  was  found  not 
guilty.      The  defendants  against  whom  the  verdict  was 
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found  moved  the  court  for  a  new  trial,  for  the  reasons  follow- 
ing, viz.:  I.  The  verdict  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.  2.  Permitting  the  plaintiff  ta 
give  in  evidence  the  judgment  and  proceedings  in  this  court 
in  the  case  of  the  plaintiff  herein  against  said  Thomas  Shar* 
key,  one  of  said  defendants,  at  the  March  term^  1871.  3.  la 
giving  instructions  one,  two,  three,  and  four,  and  each  of  tliem^ 
on  its  own  motion.  4.  Refusing  to  give  instructions  one^ 
two,  three,  four,  five,  six,  and  seven,  asked  by  the  defendants. 

This  motion  was  overruled,  and  final  judgment  rendered 
on  the  verdict.  The  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

Passing  over  the  first  reason  for  a  new  trial,  we  will  exam- 
ine the  second  reason. 

The  pleadings  and  entries  admitted  in  evidence  were  in  a. 
former  action  by  Myers  against  Sharkey,  to  recover  the  pos- 
session of  the  ground  and  house  in  question.  The  plaintiff 
offered  and  read  in  evidence  the  complaint,  the  answer,  which 
was  a  general  denial,  and  the  judgment.  The  object  of  the 
plaintiff  in  offering  the  papers  and  judgment  was,  apparently, 
to  show  by  them  that,  in  that  action,  he  was  found  to  be  the 
owner  of  the  property,  and  that  he  failed  to  recover  only  oa 
the  ground  that  the  defendant  was  his  tenant,  and  had 
received  no  notice  to  quit.  The  judgment  was  a  judgment 
for  the  defendant.  The  statement  of  the  ground  on  which, 
it  was  rendered  must  be  regarded  as  the  act  of  the  clerk  in 
making  his  entry.  There  was  no  proper  special  finding  by 
the  judge  given  in  evidence  or  set  out  in  the  judgment,  nor 
was  it  in  any  way  legally  shown  on  what  ground  the  judg- 
ment proceeded.  In  our  opinion,  the  judgment  was  no  evi- 
dence of  the  ownership  of  the  property  by  the  plaintiff  or 
of  the  fact  that  the  defendant  Sharkey  was  his  tenant 
Hence  we  conclude  that,  for  the  purpose  intended,  the  judg- 
ment was  not  legal  evidence,  and  should  not  have  been 
admitted.  Except  for  the  statement  in  the  entry  of  the  judg- 
ment, made  by  the  clerk,  of  the  ground  on  which  the  case 
was  decided,  there  is  nothing  in  the  record  tending  to  sup- 
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port  the  plaintiff's  case.  On  the  contrary,  the  judgment 
having  been  for  the  defendant  Sharkey,  the  record  would 
seem  to  have  been  against  the  plaintiff  rather  than  for  him. 

In  referring  to  this  evidence,  the  court,  in  its  charge  to  the 
jury,  said : 

"The  record  of  the  finding  of  the  court,  in  a  case  hereto- 
fore tried  between  the  plaintiff  and  the  defendant  Sharkey, 
is  only  to  be  considered  by  you  as  evidence  tending  to  prove 
title  to  property  in  the  plaintiff  as  against  said  Sharkey,  but 
it  is  not  evidence  against  any  of  the  other  defendants.  As 
they  were  not  parties  to  that  suit,  they  are  not  bound  by  such 
finding  in  any  manner,  and  said  finding  is  not  conclusive 
against  said  Sharkey." 

As  we  have  already  said,  we  can  not  regard  the  entry  of 
the  judgment  in  the  former  action  as  showing,  in  any  legal 
way,  the  ground  on  which  that  judgment  was  rendered.  We 
have  often  decided  that  a  finding,  unless  made  by  request  of 
the  parties,  or  one  of  them,  and  signed  by  the  judge,  or^ 
when  the  case  comes  to  this  court,  contained  in  a  bill  of 
exceptions,  can  not  be  regarded  as  a  special  finding,  but  only 
as  a  general  finding.  When  we  seek  to  find  what  was  in 
issue  in  a  former  action,  we  must  look  to  the  pleadings,  and 
when  the  issues  have  been  tried  by  the  court,  as  was  the  case 
here,  we  can  not  regard  the  mere  statements  in  the  entry 
made  by  the  clerk  as  showing  on  what  particular  ground  the 
finding  and  judgment  proceeded. 

Some  other  questions  are  presented,  relating  to  other 
instructions,  but,  as  the  facts  may  be  different  on  another 
trial,  we  need  not  consider  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 
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SiNTON ,  £T  AL.    V.  ThE    StEAMBOAT   R.    R.    ROBERTS,   ALIAS 

New  Era. 

Pkactice. — Demurrer. — Plea  in  Abatement. — If  an  objection  to  a  complaint  oa 
account  of  an  error  in  the  name  of  the  defendant  can  be  raised  by  demurrer, 
it  can  only  be  done  by  assigning  as  a  cause  of  demurrer  a  defect  of  parties 
defendants.    But  the  proper  remedy  is  by  a  plea  in  abatement 

Clerical  Mistake. — A  mere  clerical  mistake,  being  amendable  in  the  court 
below,  will,  in  the  Supreme  Court,  be  regarded  as  amended. 

Jurisdiction. — Courts  of  the  United  States, — Admiralty, — The  admiralty  juris- 
diction of  the  courts  of  the  United  States  does  not  extend  to  cases  where  a 
lien  is  claimed  by  the  builders  of  a  vessel,  for  work  done  and  materials  foF- 
nished  in  its  construction. 

Same. — State  Courts, — ^The  courts  of  this  State  possess  full  and  ample  juriedic- 
tion  of  a  cause  of  action  resting  upon  a  debt  arising  out  of  the  building  of  a 
steamboat  in  Indiana,  under  a  contract  made  in  Indiana. 

Attachment. — Lien  upon  Steamboat, — Surrender  of  Note, — In  a  proceeding 
by  attachment,  to  enforce  a  lien  against  a  steamboat,  under  the  statute  of  this 
State,  for  the  price  of  an  engine  and  boiler  used  in  its  construction,  it  is  not 
necessary  that  the  complaint  should  contain  an  offer  to  surrender  a  note  given 
for  the  same. 

Same. — The  taking  of  such  note  does  not  destroy  the  lien. 

Same. — Nor  does  the  assignment  of  such  note  destroy  the  lien.  The  assignment 
carries  with  it  the  lien. 

Same. — Delay  in  Enforcing  Lien, — Where  a  debt  has  been  incurred  in  building 
a  steamboat,  and  the  boat  has  left  the  State  and  been  absent  about  nine  years, 
the  lien  in  such  case  is  not  lost  by  delay.  Alien  in  such  case  is  not  lost  unless 
there  has  been  unreasonable  neglect  and  delay,  operating  to  the  prejudice  of 
third  parties,  after  opportunities  have  existed  to  enforce  the  lien. 

Same. — Pleading, — If  a  complaint  to  enforce  such  lien  does  not  show  that  there 
has  been  unreasonable  delay,  if  such  fact  exist,  it  must  be  shown  by  answer. 

Same. — Notice  of  Lien. — Registry  Laws, — Such  lien  may  be  enforced  though 
no  notice  of  the  lien  has  been  given  as  required  by  the  r^istry  laws  of  die 
United  States. 

Same. — Lien  Created  by  Master.-^^lhit  statute  of  this  State  provides  a  lien  for 
liabilities  created  by  the  master  of  a  steamboat. 

From  the  Floyd  Circuit  Court. 

M.  C.  Kerr  and  W.  C.  Hisey^  for  appellants. 

BusKiRK,  J. — ^This  case  has  been  in  this  court  before.  It 
is  reported  in  34  Ind.  448.  It  is  a  proceeding  by  attach- 
ment to  enforce  a  lien  under  the  statute  of  the  State  against 
a  steamboat,  for  the  price  of  the  engine  and  boilers.    Those 
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who  desire  a  more  specific  statement  of  the  facts  are  referred 
to  the  former  opinion  of  this  court. 

When  tliis  case  was  formerly  here,  the  judgment  was 
reversed,  because  the  court  below  had  improperly  sustained 
a  motion  to  quash  the  attachment.  When  the  cause  was 
remanded,  a  demurrer  was  sustained  to  the  complaint,  but 
upon  what  grounds,  or  for  what  reasons,  we  are  not  advised^ 
except  that  the  ground  of  the  demurrer  was  a  deficiency  of 
facts  to  constitute  a  cause  of  action.  The  record  in  a  cause 
informs  us  what  the  ruling  of  the  court  below  was  upon  any' 
given  point,  but  it  seldom  informs  us  what  were  the  gi'ounds 
of  the  ruling,  or  what  reason  controlled  the  action  of  the 
court  below.  For  this  information,  we  usually  look  to  the 
brief  of  counsel  who  procured  the  ruling  to  be  made.  When 
this  cause  was  here  before,  we  were  not  aided  by  a  brief  for 
appellee,  but  we  had  to  look  to  the  brief  of  counsel  for  appel* 
lant  to  ascertain  the  supposed  ground  upon  which  the  ruling 
was  based.  We  are  again  in  the  same  condition.  There  is  no 
brief  for  the  appellee.  We  are  informed  by  the  brief  of 
counsel  for  appellants,  that  eleven  objections  were  urged  in 
the  court  below  to  the  complaint,  but  we  do  not  know  which 
one  or  how  many  of  the  objections  were  sustained  by  the 
court.  A  brief  from  counsel  for  appellee  would,  at  least, 
inform  us  what  objections  were  relied  upon,  and  what  were 
waived,  and  thus  our  labors  would  be  lightened,  and  we 
would  be  aided  by  the  argument  of  counsel  in  arriving  at  a 
just  and  correct  conclusion.  But  as  it  is,  we  will  have  ta 
consider  the  questions  discussed  by  counsel  for  appellants, 
unaided  by  an  argument  in  support  of  the  ruling  of  the  court 
below  or  citation  of  authorities.  We  do  not  intend  by  what 
we  have  said  to  censure  the  learned  counsel  who  appeared 
for  the  appellee  in  the  court  below,  as  there  may  be  a  suffi- 
cient reason  why  he  has  not  briefed  the  case;  but  the  failure 
of  counsel  to  brief  their  causes  has  become  so  frequent  as  to 
make  it  our  duty  to  call  the  attention  of  the  profession  of 
the  State  to  the  subject,  in  the  earnest  hope  that  it  may  les- 
sen a  great  and  growing  eviL    The  failure  of  counsel  for  an 
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appellee  to  brief  a  case  frequently  results  in  injury  to  his 
client  and  injustice  to  the  court  below,  and  always  increases 
our  labors,  and  sometimes  causes  an  incorrect  decision  here. 
An  attorney  who,  by  argument  and  production  of  authori- 
ties, induces  a  court  to  render  a  ruling  in  his  favor,  owes  it 
to  that  court,  to  his  client,  and  his  own  reputation,  that  when 
the  cause  is  appealed  here,  he  should  aid  us  by  argument 
and  citation  of  authorities.  If  this  is  true  of  counsel  for 
appellees,  what  excuse  can  be  offered  for  an  attorney  who 
appeals  a  cause  to  this  court,  and  obtains  a  supersedeas^  and 
then  fails  to  properly  brief  the  cause !  We  felt  it  to  be  our 
duty  in  Kesler  v.  Myers,  41  Ind.  543,  to  point  out  some  of 
the  evils  which  resulted  from  a  failure  on  the  part  of  coun- 
sel to  properly  brief  and  look  after  their  causes  in  this  court 
These  suggestions  are  not  made  in  a  captious  or  censorious 
spirit,  but  from  a  sincere  desire  to  induce  our  brethren  to 
aid  us  in  the  discharge  of  our  difficult  and  arduous  duties. 

We  proceed  to  the  examination  of  the  questions  discussed 
by  counsel  for  appellants. 

It  is  objected  that  the  complaint  is  defective,  because 
there  is  an  error  in  the  name  of  the  defendant,  the  boat  being 
called  in  the  body  of  the  complaint  the  "  R.  R.  Roberts, 
alias  the  New  Era,"  and  in  the  note  the  "  T.  W.  Roberts." 
This  objection  was  considered  in  the  former  decision  of  this 
case,  and  was  held  to  be  untenable.  If  the  objection  could 
be  raised  by  demurrer,  it  could  only  be  by  assigning  for  cause 
of  demurrer  a  defect  of  parties  defendants.  This  was  not 
done^  The  proper  remedy  would  have  been  a  plea  in  abate- 
ment. Mann  v.  Carley,  and  Chapin  v.  Carley,  4  Cowen,  148 ; 
Miller  v.  Stettiner,  7  Bosworth,  692 ;  Miller  v.  Stettiner,  22 
How.  Pr.  518. 

Viewing  the  entire  complaint  and  exhibits  together,  it  is 
very  manifest  that  it  is  a  mere  clerical  mistake,  and,  being 
amendable  in  the  court  below,  will  be  regarded  as  amended. 
Bauman  v.  Grubbs,   26  Ind.  419. 

The  jurisdiction  of  the  court  is  again  called  in  question. 
It  was  expressly  held,  when  this  case  was  here  before^  that 
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the  court  below  possessed  jurisdiction  of  the  subject-matter 
of  the  action.  We  suppose  that  counsel  for  appellee  rely 
upon  the  late  decisions  in  admiralty  cases,  reported  in  4 
Wallace,  pp.  411,  555.  But  those  and  like  authorities  only 
decide  that  the  jurisdiction  of  the  United  States  courts  over 
•causes  cognizable  in  admiralty  is  exclusive.  They  have  no 
relation  whatever  to  the  vast  amount  of  business  and  litiga- 
tion not  cognizable  in  admiralty.  The  cause  of  action  in 
the  present  case  belongs  to  the  latter  class.  The  action  rests 
upon  a  debt  arising  out  of  the  building  of  a  steamboat,  jn 
Indiana,  under  a  contract  made  in  Indiana,  and  now  sought 
to  be  enforced  in  the  tribunals  of  the  State. 

It  is  well  settled,  that  the  admiralty  jurisdiction  of  the 
-courts  of  the  United  States  does  not  extend  to  cases  where 
a  lien  is  claimed  by  the  builders  of  a  vessel,  for  work  done 
and  materials  furnished  in  its  construction.  The  People's 
Ferry  Co.^  etc.,  v.  Beers,  20  How.  U.  S.  393 ;  Roach  v.  Chap- 
fnan,  22  How.  U.  S.  129;  Steamboat  Orleans  v.  Phoe-  ' 
Jms,  II  Pet.  175;  Tlie  Belfast,  7  Wal.  624;  Amy  v.  The 
Supervisors,  11  Wal.  136;  Leon  v.  Galceran,  11  Wal. 
185 ;  Wyattv.  Stuckley,  29  Ind.  279;  Sinton  v.  TJte  Steam- 
ioat  R.  R,  Roberts,  34  Ind.  448 ;  2  Parsons  Shipping  & 
Admiralty,  328. 

In  The  Belfast,  suprOj  the  court  say :  "  Authority  does 
not  exist  in  the  state  courts  to  hear  and  determine  a  suit  in 
rem  in  admiralty  to  enforce  a  maritime  lien.  Such  a  lien 
does  not  arise  in  a  contract  for  materials  and  supplies  fur- 
nished  to  a  vessel  in  her  home  port,  and  in  respect  to  such 
contracts  it  is  competent  for  the  states,  under  the  decisions 
of  this  court,  to  create  such  liens  as  their  legislatures  may 
deem  just  and  expedient,  not  amounting  to  a  regulation  of 
commerce,  and  to  enact  reasonable  rules  and  regulations  pre- 
scribing the  mode  for  their  enforcement." 

But  it  may  be  claimed  that  the  statute  of  this  State  which 
gives  a  lien  on  boats  and  other  water  crafl  may  be  a  regu- 
lation of  commerce,  and  therefore  void  under  the  ruling  in 
the  above  case.    Upon  this  point,  the  following  language  is 
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used  in  such  case :  "  Difficulties  attend  every  attempt  ta 
define  the  exact  limits  of  admiralty  jurisdiction,  but  it  can- 
not be  made  to  depend  upon  the  power  of  Congress  to  reg- 
ulate commerce,  as  conferred  in  the  Constitution.  They  are 
entirely  distinct  things,  having  no  necessary  connection 
with  one  another,  and  are  conferred,  in  the  Constitution,  by 
separate  and  distinct  grants. 

''  Congress  may  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  but  the  judicial  power,  which, 
among  other  things,  extends  to  all  cases  of  admiralty  and 
maritime  jurisdiction,  was  conferred  upon  the  Federal  Gov- 
ernment by  the  Constitution,  and  Congress  cannot  enlarge  it; 
not  even  to  suit  the  wants  of  commerce,  nor  for  the  more 
convenient  execution  of  its  commercial  regulations." 

There  seems  to  be  a  misconception  as  to  the  scope  and 
effect  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  reported  in  4  Wallace,  and  known  as  the  Admiralty 
Cases. 

TTie  Moses  Taylor^  4  Wallace,  411,  was  an  action  brought 
under  a  statute  of  California,  in  a  court  of  that  State,  against 
the  steamship  Moses  Taylor,  for  a  breach  of  a  contract  made 
by  Roberts,  the  owner  of  the  vessel,  with  one  Hammons,  to 
transport  him  from  New  York  to  San  Francisco.  The 
defendant  appeared  to  the  action,  and  pleaded  to  the  juris- 
diction of  the  court.  The  plea  was  overruled,  and  the  state 
courts  assumed  and  exercised  jurisdiction,  and  rendered 
judgment  against  the  defendant,  from  which  he  appealed  to 
the  Supreme  Court  of  the  United  States,  where  it  was  held 
.  the  contract  was  a  maritime  contract,  and  alone  cognizable 
in  the  admiralty  courts.  The  court  say :  "  The  case  pre- 
sented is  clearly  one  within  the  admiralty  and  maritime  juris- 
diction of  the  Federal  courts.  The  contract  for  the  trans- 
portation of  the  plaintiff  was  a  maritime  contract*  As 
stated  in  the  complaint,  it  related  exclusively  to  a  service 
to  be  performed  on  the  high  seas,  and  pertained  solely  to  the 
business  of  commerce  and  navigation.  There  is  no  distinc- 
tion in  principle  between  a  contract  of  this  character  and  a. 
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contract  for  the  transportation  of  merchandise.  The  same 
liability  attaches  upon  their  execution,  both  to  the  owner 
and  the  ship.  The  passage-money  in  the  one  case  is  equiv- 
alent to  the  freight-money  in  the  other.  A  breach  of  either 
contract  is  the  appropriate  subject  of  admiralty  jurisdic- 
tion.'* 

The  court  further  held,  that  under  the  Federal  Constitu- 
tion and  the  legislation  of  Congress,  the  jurisdiction  of  the 
Federal  courts  in  such  cases  was  exclusive. 

The  case  of  The  Hine  v.  Trevor ^  4  Wallace,  555,  was  a 
case  of  collision  between  two  steamboats  on  the  Mississippi 
river,  at  or  near  St.  Louis.  Some  months  afterward,  the 
owners  of  the  Sunshine  caused  the  Hine  to  be  seized  while 
she  was  lying  at  Davenport,  Iowa,  in  a  proceeding  under  the 
laws  of  that  State,  to  subject  her  to  sale  in  satisfaction  of  the 
damages  sustained  by  their  vessel.  The  code  of  Iowa,  under 
which  this  seizure  was  made,  gives  a  lien  against  any  boat 
found  in  the  waters  of  that  State,  for  injury  to  person  or 
property  by  said  boat,  officers,  or  crew,  etc. ;  gives  prece- 
dence in  liens ;  authorizes  the  seizure  and  sale  of  the  boat, 
without  any  process  against  the  wrongdoer,  whether  owner 
or  master,  and  saves  the  plaintiff  all  his  common  law  rights,, 
but  makes  no  provision  to  protect  the  owner  of  the  vessel. 

The  owners  of  the  Hine  interposed  a  plea  to  the  jurisdic- 
tion of  the  state  court.  The  point  being  ruled  against  them, 
it  was  carried  to  the  Supreme  Court  of  that  state,  where  the 
judgment  of  the  lower  court  was  affirmed,  from  which  judg- 
ment an  appeal  was  taken  to  the  Supreme  Court  of  the 
United  States.  It  is  apparent  that  the  sole  question  presented 
for  decision  was,  whether  the  state  courts  of  the  State  of 
Iowa  possessed  jurisdiction  to  hear  and  determine  the  liabil- 
ity of  the  defendants  for  the  injuries  resulting  from  a  collision 
between  two  steamboats  on  the  Mississippi  river. 

It  was  held  by  the  Supreme  Court  of  the  United  States, 
in  Ttu  Thomas  Jefferson^  10  Wheat.  428,  that  the  jurisdic- 
tion of  the  courts  of  admiralty  in  the  United  States  was  lim- 
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ited  to  the  ebb  and  flow  of  the  tide ;  and  this  continued  to 
be  the  recognized  doctrine  until  185 1.  The  ruling  was  made 
under  the  judiciary  act  of  the  24th  of  September,  1789,  and 
followed  the  rule  as  it  existed  in  England. 

It  was  on  the  26th  of  February,  1845,  enacted  by  Con- 
gress, "  that  the  District  Courts  of  the  United  States  shall 
have,  possess,  and  exercise  the  same  jurisdiction  in  matters 
of  contract  and  tort,  arising  in,  upon,  or  concerning  steam- 
boats and  other  vessels  of  twenty  tons  burden  and  upwards, 
enrolled  and  licensed  for  the  coasting  trade,  and  at  the  same 
time  employed  in  business  of  commerce  and  navigation, 
between  ports  and  places  in  different  states  and  territories, 
upon  the  lakes  and  navigable  waters  connecting  said  lakes, 
as  is  now  possessed  and  exercised  by  the  said  courts  in  cases 
of  the  like  steamboats  and  other  vessels,  employed  in  navi- 
gation and  commerce  upon  the  high  seas,  or  tide-waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States." 

In  the  case  of  TAe  Propeller  Genesee  C/defv,  Fitzhugh^  12 
How.  U.  S.  443,  the  constitutionality  of  the  above  act  was 
called  in  question.  It  was  contended,  that  as  the  admiralty 
and  maritime  jurisdiction,  as  known  and  understood  in  Eng- 
land and  in  this  country  at  the  time  the  constitution  was 
adopted,  was  confined  to  the  ebb  and  flow  of  the  tide,  and 
that  as  there  was  no  tide  in  the  lakes,  or  the  waters  connect- 
ing them.  Congress  possessed  no  power  to  enact  the  above 
quoted  act.  The  court  say:  "Now  there"  is  certainly 
nothing  in  the  ebb  and  flow  of  the  tide  that  makes  the  waters 
peculiarly  suitable  for  admiralty  jurisdiction,  nor  anything 
in  the  absence  of  a  tide  that  renders  it  unfit  If  it  is  a  pub- 
lic navigable  water,  on  which  commerce  is  carried  on  between 
different  states  or  nations,  the  reason  for  the  jurisdiction  is 
precisely  the  same.  And  if  a  distinction  is  made  on  that 
account,  it  is  merely  arbitrary,  without  any  foundation 
in  reason ;  and,  indeed,  would  seem  to  be  inconsistent  with 
it.  In  England,  undoubtedly,  the  writers  upon  the  subject, 
and  the  decisions  in  its  courts  of  admiralty,  always  speak  of 
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the  jurisdiction  as  confined  to  tide-water.  And  this  defini- 
tion in  England  was  a  sound  and  reasonable  one,  because 
there  was  no  navigable  stream  in  the  country  beyond  the 
ebb  and  flow  of  the  tide ;  nor  any  place  where  a  port  could 
be  established  to  carry  on  trade  with  a  foreign  nation,  and 
where  vessels  could  enter  and  depart  with  cargoes.  In  Eng- 
land, therefore,  tide-water  and  navigable  water  are  synony- 
mous terms^  and  tide- water,  with  a  few  small  and  unimportant 
exceptions,  meant  nothing  more  than  public  rivers,  as  con- 
tradistinguished from  private  ones ;  and  they  took  the  ebb 
and  flow  of  the  tide  as  the  test,  because  it  was  a  convenient 
one,  and  more  easily  determined  the  character  of  the  river. 
Hence  the  established  doctrine  in  England,  that  the  admi- 
ralty jurisdiction  is  confined  to  the  ebb  and  flow  of  the  tidei 
In  other  words,  it  is  confined  to  public  navigable  waters. 

"At  the  time  the  Constitution  of  the  United  States  was 
adopted,  and  our  courts  of  admiralty  went  into  operation, 
the  definition  which  had  been  adopted  in  England  was  equally 
proper  here.  In  the  old  thirteen  states  the  far  greater  part 
of  the  navigable  waters  are  tide- waters.  And  in  the  states 
which  were  at  that  period  in  any  degree  commercial,  and 
where  courts  of  admiralty  were  called  on  to  exercise  their 
jurisdicUon,  every  public  river  was  tide- water  to  the  head  of 
navigation.  And,  indeed,  until  the  discovery  of  steamboats, 
there  could  be  nothing  like  foreign  commerce  upon  waters 
with  an  unchanging  current  resisting  the  upward  passage. 
The  courts  of  the  United  States,  therefore,  naturally  adopted 
the  English  mode  of  defining  a  public  river,  and  conse- 
quently the  boundary  of  admiralty  jurisdiction.  It  meas- 
ured it  by  tide-water.  And  that  definition  having  found  its 
way  into  our  courts,  became,  after  a  time,  the  familiar  mode 
of  describing  a  public  river,  and  was  repeated,  as  cases 
occurred,  without  particularly  examining  whether  it  was  as 
universally  applicable  in  this  country  as  it  was  in  England." 

Tlie  court  held  the  act  of  1845  to  be  constitutional  and 
valid.    But  two  things  should  be  observed  in  reference  to 
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the  act  of  1845  and  the  above  decision,  and  they  are :  Firsts 
the  subjects  of  admiralty  and  maritime  jurisdiction  were  not 
enlarged.  The  effect  of  such  act  was  to  extend  to  such  courts 
the  same  jurisdiction  over  the  lakes  and  waters  connecting^ 
them,  as  was  then  possessed  and  exercised  by  the  said  courts 
in  cases  of  the  like  steamboats  and  other  vessels  employed 
in  navigation  and  commerce  upon  the  high  seas  or  tide* 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States.  Second,  that  such  jurisdiction  was  not  held 
to  be  exclusively  in  the  courts  of  the  United  States.  The 
result  was,  that  this  jurisdiction  was  exercised  concurrently 
between  the  federal  and  state  courts.  Mr.  Justice  Miller,  ia 
delivering  the  opinion  in  the  case  of  The  Nine  w,  Trevor^ 
supra,  in  speaking  of  the  ruling  in  the  case  of  Tfie  Propeller 
Genesee  Chief  y.  Fitzltugh,  supra,  says:  "  That  decision  was 
made  ten  years  ago,  and  the  jurisdiction,  thus  fairly  estab- 
lished, has  been  largely  administered  by  all  the  district  courts, 
of  the  United  States  ever  since,  without  question. 

''At  the  same  time,  the  state  courts  have  been  in  the  habit 
of  adjudfcating  causes,  which,  in  the  nature  of  their  subject- 
matter,  are  identical  in  every  sense  with  causes  which  are* 
acknowleged  to  be  of  admiralty  and  maritime  cognizance;, 
and  they  have  in  these  causes  administered  remedies  which 
difier  in  no  essential  respect  from  the  remedies  which  have 
heretofore  been  considered  peculiar  to  admiralty  courts.  This 
authority  has  been  exercised  under  state  statutes,  and  not 
under  any  claim  of  a  general  common  law  power  in  these- 
courts  to  such  a  jurisdiction." 
The  conclusions  reached  in  the  above  case  are  stated  thus : 
''  It  must  be  taken,  therefore,  as  the  settled  law  of  this 
court,  that  wherever  the  district  courts  of  the  United  States 
have  original  cognizance  of  admiralty  causes,  by  virtue  of 
the  act  of  1789,  that  cognizance  is  exclusive,  and  no  other 
court,  state  or  national,  can  exercise  it,  with  the  exception 
always  of  such  concurrent  remedy  as  is  given  by  the  com* 
mon  law. 
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*'This  examination  of  the  case,  already  decided  by  this 
•court,  establishes  clearly  the  following  propositions : 

**  I.  The  admiralty  jurisdiction,  to  which  the  power  of  the 
federal  judiciary  is  by  the  constitution  declared  to  extend,  is 
not  limited  to  tide-water,  but  covers  the  entire  navigable 
waters  of  the  United  States. 

"2.  The  original  jurisdiction  in  admiralty  exercised  by 
the  district  courts,  by  virtue  of  the  act  of  1789,  is  exclusive, 
not  only  of  other  federal  courts,  but  of  the  state  courts  also. 

"3.  The  jurisdiction  of  admiralty  causes  arising  on  the 
-interior  waters  of  the  United  States,  other  than  the  lakes 
and  their  connecting  waters,  is  conferred  by  the  act  of  Sep- 
tember 24th,  1789. 

**4.  The  admiralty  jurisdiction  exercised  by  the  same 
courts,  on  the  lakes  and  the  waters  connecting  those  lakes, 
is  governed  by  the  act  of  February  26th,  1845." 

It  is  plain  and  obvious  that  the  foregoing  decisions  have 
not  taken  away  from  the  state  courts  the  power  to  enforce 
such  remedies,  in  cases  not  cognizable  in  the  admiralty 
courts,  as  have  been  provided  by  the  state  legislatures,  and 
we  have  seen  by  the  rulings  in  the  cases  hereinbefore  cited, 
that  the  cause  of  action  in  the  present  case  never  has  been 
cognizable  in  the  admiralty  courts.  Prior  to  such  decisions, 
the  jurisdiction  in  cases  conferred  by  the  two  acts  of  Con- 
gress had  been  exercised  concurrently  by  the  federal  and 
state  courts,  but  since  such  decisions  the  jurisdiction  has 
been  exercised  exclusively  by  the  admiralty  courts  to  the 
•exclusion  of  the  other  federal  and  state  courts. 

The  cause  of  action  which  is  the  foundation  of  the  pres- 
ent action,  not  being  cognizable  in  the  admiralty  courts,  and 
the  remedy  being  provided  by  the  legislature  of  this  State, 
the  court  below  possessed  full  and  ample  jurisdiction  of  the 
cause. 

The  third  objection  to  the  complaint  is,  that  the  averment 
of  a  demand  is  not  sufficient ;  and  the  fourth  is,  that  there  is 
no  specific  averment  that  the  claim  is  due.  Both  of  these 
objections  were  considered  when  this  case  was  here  before^ 
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and  were  decided  adversely  to  the  appellee.    We  adhere  to 
such  ruling,  and  will  not  furthei;  consider  $uch  objections. 

It  is  further  urged  that  the  complaint  is  defective, 
because  it  does  not  offer  specifically  to  surrender  the  note. 
The  objection  is  untenable.  This  is  a  proceeding  under  the 
code  of  this  State  to  enforce  a  lien  given  by  the  statute  of 
this  State,  and  all  that  is  required  is,  that  the  note  or  a  copy 
shall  be  filed  with  and  made  a  part  of  the  complaint  The 
original  must  be  produced  on  the  trial,  unless  lost  or  some 
valid  excuse  be  shown.  The  note  becomes  a  part  of  the 
files  in  the  cause.  But  if  this  were  a  proceeding  in  admiralty,, 
no  formal  tender  is  necessary  either  in  the  pleadings  or  on 
the  trial.  Meyer  v.  Tupper^  i  Black,  522;  Carter  \.  Town- 
send^  I  Clifford,  I ;  The  Brig  Nestor^  i  Sumner,  73 ;  The 
Saletris  Cargo,  i  Sprague,  389;  Raymond  v.  The  Schooner 
Ellen  Stewart,  5  McLean,  266;  Steamboat  Charlotte  v. 
Lumm,  9  Mo.  64 ;  Merrick  v.  Avery,  14  Arkansas,  370. 

It  is  next  contended  that  the  lien  of  the  plaintiff  was 
lost  by  taking  the  note  sued  on.  We  do  not  think  so.  The 
statute  gives  a  lien  .to  secure  the  debt  The  note  is  not  the 
debt,  but  is  the  mere  evidence  of  the  debt  The  giving  of  a 
note  by  the  debtor  does  not  waive  a  vendor's  or  mechanic's 
lien.  We  can  see  no  reason  why  it  should  in  this  case.  See 
the  cases  cited  under  the  fifth  objection. 

It  is  also  insisted  that  the  lien  was  lost  by  the  assign- 
ment  of  the  note.  So  much  of  section  655  as  relates  to  the 
present  case  is  as  follows : 

''Sec.  655.  All  boats,  vessels,  and  water  crafls  of  every 
description,  found  in  the  waters  of  this  State  are  liable :  First* 
For  all  debts  contracted  by  the  master,  owner,  agent,  clerk 
or  consignee  thereof,  on  account  of  supplies  furnished  for  the 
use  of  the  same,  on  account  of  work  done  or  services  ren- 
dered for  the  same, — by  boatmen  or  mariners,  or  any  other 
persons,  or  on  account  of  work  done  or  materials  furnished 
in  building,  repairing,  fitting  out,  furnishing  or  equipping 
such  boat,  vessel  or  water  craft/* 
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The  note  sued  on  is  made  assignable  by  our  statute.  See 
an  act  concerning  promissory  notes,  etc.,  2  G.  &  H.  65S. 
The  assignment  of  the  note  transfers  the  lien^iven  by  the 
statute,  the  same  as  the  assignment  of  a  note  transfers  the 
mortgage,  or  vendor's  or  mechanic's  lien. 

It  is  due  to  the  profession  of  the  State,  that  we  should 
state  that  we  express  no  opinion  as  to  the  constitutionality 
and  validity  of  the  second  and  third  clauses  of  section  655. 
They  are  not  involved  in  the  present  action.  They  ard,  how- 
ever, very  similar  to  the  statute  of  California,  which  was  held 
void  in  The  Moses  Taylor,  supra,  and  to  the  statute  of  Iowa, 
that  was  held  void  in  The  Mine  v.  Trevor,  supra.  The  above 
statutes  were  held  void  because  they  embraced  matters  that 
were  cognizable  only  in  the  admiralty  courts. 

It  is  further  claimed  that  the  lien  of  the  plaintiff  has 
been  lost  by  the  lapse  of  time.  It  is  averred  in  the  com- 
plaint that  the  boat  was  built  in  i860,  at  New  Albany, 
Indiana,  and  that  thereafter  it  has  never  been  within  the  juris- 
diction of  the  State  until  the  fall  of  1869,  when  this  action 
was  commenced,  without  delay,  to  assert  the  lien.  As  to 
the  effect  of  the  lapse  of  time,  see  Tlie  Barque  Chusan,  2 
Story,  455,  and  The  Prospect,  3  Blatchford  C  C.  526.  In 
the  last  case,  the  court  say : 

"  In  order  to  make  out  a  case  that  will  have  the  effect 
to  avoid  a  lien,  from  delay  in  enforcing  it  against  a  vessel, 
there  must  be  something  more  than  mere  lapse  of  time — unless, 
indeed,  the  delay  be  such  that  the  court,  in  analogy  to  the 
statute  of  limitations,  would  hold  the  debt  to  be  barred — 
there  must  be  unreasonable  neglect  and  delay,  operating  to 
the  prejudice  of  third  persons,  after  opportunities  have 
existed  to  enforce  the  lien." 

There  is  nothing  in  the  complaint  to  show  unreasonable 
delay.  If  such  facts  exist,  they  should  be  affirmatively 
shown  in  an  answer. 

It  is  further  suggested  that,  because  the  boat  was  per- 
mitted to  leave  the  State,  the  lien  was  lost  There  is 
nothing  in  the  complaint  showing  any  culpable  negligence* 
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If  such  a  defence  could  be  made,  it  does  not  arise  upon  the 
complaint. 

It  is  also  contended  that  the  action  can  not  be  main- 
tained, because  no  notice  of  the  lien  was  given  as  required  by 
the  registry  laws  of  the  United  States.  It  is  sufficient  to  say- 
that  this  is  not  a  proceeding  in  admiralty  under  the  laws  of 
Congress,  but  is  a  proceeding  under  our  statute,  which  does 
not  require  any  notice  of  the  lien. 

Finally,  it  is  contended  that  Roberts,  as  master  of  the 
boat,  possessed  no  power  to  execute  the  note  sued  on,  and 
thereby  create  a  lien  on  the  boat.  The  lien  was  created  by 
the  original  contract.  The  giving  of  the  note  did  not  waive 
or  discharge  the  lien.  The  statute,  upon  which  this  pro- 
ceeding is  based,  in  express  terms,  provides  for  liabilities 
created  by  the  master  of  the  boat  The  master  executed 
the  note  for  himself  and  other  owners  of  the  boat 

In  our  opinion,  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  ia 
accordance  with  this  opinion. 
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Plbadimg. — Demurrer, — ^A  demurrer  for  want  of  sufficient  facts  will  be  orer- 
ruled,  if  on  the  facts  stated  the  plaintiff  is  entitled  to  any  relief  whatever, 
although  not  entitled  to  that  demanded. 

Same. — Trespass, — Injunction. — ^A  complaint  alleging  the  commission  of  a  tres- 
pass upon  real  estate,  by  cutting  and  carrying  away  timber,  and  alleging  that 
an  additional  trespass  is  threatened  and  apprehended,  and  asking  an  injunc- 
tion, is  good  on  demurrer. 

Statutb  of  Frauds. — Sale  of  Crauring  Trees, — ^A  contract  for  the  sale  of 
growing,  trees  is  a  contract  for  the  sale  of  an  interest  in  land«  and  most  be  ia 
writing,  in  order  to  render  it  binding  on  either  party. 
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Ijcense. — Trespass. — ^A  parol  license  to  enter  on  lands  will  excuse  what  would 
otherwise  be  a  trespass. 

Same. — A  license  confers  only  a  privilege,  and  does  not  pass  an  estate,  and 
may  be  revoked  or  countermanded  at  any  time  by  the  licensor. 

Same. — Parol  Agreement  for  Sale  of  Growing  Trees, — A  parol  agreement  for 
the  sale  of  growing  trees,  the  trees  to  be  severed  and  taken  from  the  land  by 
the  vendee,  will  amount  to  a  license  for  the  vendee  to  enter  upon  the  vendor's 
land  for  the  purpose  of  making  such  severance ;  and  if  the  license  is  not 
revoked  before  the  trees  are  severed,  the  title  to  the  trees  will  vest  in  the  ven- 
dee, and  the  license  af^er  such  severance  will  become  coupled  with  an  inter- 
est and  irrevocable,  and  the  vendee  will  have  a  right  to  enter  and  remove 
the  trees  thus  severed ;  but  if,  before  the  trees  ore  severed,  the  vendor  should 
revoke  such  license,  no  title  will  pass  to  the  vendee,  and  no  rights  will  vest  by 
virtue  of  such  parol  agreement. 

<9ROWiNG  Trees. — Growing  trees  are  a  part  of  the  real  estate,  and  are  in  the 
possession  of  the  owner  of  the  real  estate  until  they  are  severed,  and  no  deliv- 
ery of  the  trees  to  another  can  take  place,  short  of  transferring  an  interest  in 
the  real  estate. 

From  the  Wayne  Common  Pleas. 

T.  y.  Study,  for  appellant. 

H.  C.  Fox  arid  Z.  D.  Stubbs,  for  appellee. 

BusKiRK,  J. — ^The  assignments  of  error  call  in  question 
the  sufficiency  of  the  complaint,  to  which  a  demurrer  was 
overruled,  and  the  sufficiency  of  the  answer,  to  which  a 
demurrer  was  sustained. 

The  complaint,  omitting  the  formal  parts,  was  as  follows : 
"  The  said  plaintiff)  Allen  W.  Lewis,  complains  of  the  said 
defendant,  Benjamin  A.  Owens,  and  says  that  said  defend- 
ant, on  the  9th  day  of  July,  1872,  in  person  and  by  his  ser- 
vants and  agents,  entered  upon  the  lands  of  the  said  plain- 
tiff) situate  in  said  county,  to  wit,  the  south-east  quarter  of 
section  32,  township  18,  range  I4east,  and  with  strong  hand 
and  force  of  arms,  without  the  authority  and  consent  of  said 
plaintiff)  and  commenced  cutting  and  destroying  the  timber 
of  said  plaintiff)  situate  on  said  lands,  and  has  cut  and 
destroyed  divers  trees  on  said  lands,  the  property  of  said  plain- 
tiff"; that  the  said  defendant,  in  person  and  by  his  servants 
and  agents,  without  leave  as  aforesaid,  wrongfully  and  unlaw- 
fully entered  upon  said  land  of  said  plaintiff*  and  cut  timber 
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If  such  a  defence  could  be  made,  it  does  not  arise  upon  the 
complaint. 

It  is  also  contended  that  the  action  can  not  be  main- 
tained, because  no  notice  of  the  lien  was  given  as  required  by 
the  registry  laws  of  the  United  States.  It  is  sufficient  to  say 
that  this  is  not  a  proceeding  in  admiralty  under  the  laws  of 
Congress,  but  is  a  proceeding  under  our  statute,  which  does 
not  require  any  notice  of  the  lien. 

Finally,  it  is  contended  that  Roberts,  as  master  of  the 
boat,  possessed  no  power  to  execute  the  note  sued  on,  and 
thereby  create  a  lien  on  the  boat.  The  lien  was  created  by 
the  original  contract.  The  giving  of  the  note  did  not  waive 
or  discharge  the  lien.  The  statute,  upon  which  this  pro- 
ceeding is  based,  in  express  terms,  provides  for  liabilities 
created  by  the  master  of  the  boat.  The  master  executed 
the  note  for  himself  and  other  owners  of  the  boat 

In  our  opinion,  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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tion, is  good  on  demurrer. 
Statute  op  Frauds. — Sale  of  Grcnoing  Trees, — ^A  contract  for  the  sale  of 
growing  trees  is  a  contract  for  the  sale  of  an  interest  in  land,  and  must  be  in 
writing,  in  order  to  render  it  binding  on  either  party. 
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Xjcense. — Trespass. — ^A  parol  license  to  enter  on  lands  will  excuse  what  would 
otherwise  be  a  trespass. 

Same. — A  license  confers  only  a  privilege,  and  does  not  pass  an  estate,  and 
may  be  revoked  or  countermanded  at  any  time  by  the  licensor. 

Same. — Parol  Agreement  for  Sale  of  Growing  Trees, — A  parol  agreement  for 
the  sale  of  growing  trees,  the  trees  to  be  severed  and  taken  from  the  land  by 
the  vendee,  will  amount  to  a  license  for  the  vendee  to  enter  upon  the  vendor's 
land  for  the  purpose  of  making  such  severance ;  and  if  the  license  is  not  ' 
revoked  before  the  trees  are  severed,  the  title  to  the  trees  will  vest  in  the  ven- 
dee, and  the  license  after  such  severance  will  become  coupled  with  an  inter- 
est and  irrevocable,  and  the  vendee  will  have  a  right  to  enter  and  remove  \ 
the  trees  thus  severed ;  but  if,  before  the  trees  are  severed,  the  vendor  should  I 
revoke  such  license,  no  title  will  pass  to  the  vendee,  and  no  rights  will  vest  by  ' 
virtue  of  such  parol  agreement. 

d&owiNG  Trees. — Growing  trees  are  a  part  of  the  real  estate,  and  are  in  the 
possession  of  the  owner  of  the  real  estate  until  they  are  severed,  and  no  deliv- 
eiy  of  the  trees  to  another  can  take  place,  short  of  transferring  an  interest  in 
the  real  estate. 

From  the  Wayne  Common  Pleas. 

T.  y.  Study,  for  appellant. 

H,  C.  Fox  arid  Z.  D.  Stubbs,  for  appellee. 

BusKiRK,  J. — ^The  assignments  of  error  call  in  question 
the  sufficiency  of  the  complaint,  to  which  a  demurrer  was 
overruled,  and  the  sufficiency  of  the  answer,  to  which  a 
demurrer  was  sustained. 

The  complaint,  omitting  the  formal  parts,  was  as  follows : 
*'  The  said  plaintiff,  Allen  W.  Lewis,  complains  of  the  said 
defendant,  Benjamin  A.  Owens,  and  says  that  said  defend- 
ant, on  the  9th  day  of  July,  1872,  in  person  and  by  his  ser- 
vants and  agents,  entered  upon  the  lands  of  the  said  plain- 
tiffj  situate  in  said  county;  to  wit,  the  south-east  quarter  of 
section  32,  township  18,  range  14  east,  and  with  strong  hand 
and  force  of  arms,  without  the  authority  and  consent  of  said 
plaintiff,  and  commenced  cutting  and  destroying  the  timber 
of  said  plaintiff,  situate  on  said  lands,  and  has  cut  and 
destroyed  divers  trees  on  said  lands,  the  property  of  said  plain- 
tiff; that  the  said  defendant,  in  person  and  by  his  servants 
and  agents,  without  leave  as  aforesaid,  wrongfully  and  unlaw- 
fully entered  upon  said  land  of  said  plaintiff  and  cut  timber 
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thereon  of  the  value  of  one  hundred  dollars,  and  carried 
part  thereof  away,  to  his  damage  of  one  hundred  dollars. 
And  the  plaintiff  further  says,  that  said  defendant  declares, 
threatens,  and  says,  that  he  intends  to  continue  cutting 
and  hauling  away  timber  off  and  from  said  land  until 
he  shall  have  taken  one  hundred  valuable  trees  therefrom ; 
and  the  plaintiff  shows  that  there  is  not  time  to  give  said 
defendant  notice  of  their  application  for  a  restraining  order 
or  temporary  injunction,  without  endangering  the  loss  of 
other  and  valuable  timber  belonging  to  him;  hence  he  says 
an  emergency  exists,  as  he  verily  believes,  for  a  temporary 
restraining  order ;  wherefore  plaintiff  prays  the  said  defend- 
ant, and  all  others  acting  under  him,  may  be  temporarily 
restrained  from  cutting  timber  or  trees  from  said  land,  or  enter- 
ing upon  the  same;  and,  upon  a  final  hearing,  he  asks  a  judg- 
ment of  two  hundred  dollars,  and  that  defendant  and  all 
others  acting  under  him  be  perpetually  enjoined  from  enter- 
ing upon  said  lands  and  cutting  and  taking  timber  therefrom,, 
and  grant  him  such  other  relief  as  may  be  just.** 

The  principal  objection  urged  to  the  complaint  is,  that  its 
purpose  is  to  enjoin  the  commission  of  a  mere  trespass  upon 
land,  and  that  this  does  not  constitute  a  sufficient  ground 
for  injunctive  relief.  We  think  the  counsel  for  appellant  has 
misconceived  the  scope  and  purpose  of  the  complaint. 

The  complaint  in  this  action  charged  the  defendant  with 
wrongfully  and  unlawfully  entering  upon,  and  cutting, 
destroying,  and  carrying  away  timber  from,  the  lands  of  the 
plaintiflT,  of  the  value  of  one  hundred  dollars.  This  was  a 
cause  of  action  and  entitled  the  plaintiff  to  relief  by  way  of 
damage,  which  was  prayed  for.  It  was  expressly  alleged,, 
that  the  defendant  unlawfully  broke  and  entered  the  plain- 
tiff's close.  This  was  the  gist  of  the  action.  The  cutting 
and  carrying  away  timber  after  entry  was  a  matter  in 
aggravation,  going  to  the  measure  of  damages.  Rucker  v. 
M'Neely\  4  Blackf  179;  Green  v.  Boody,  21  Ind.  10;  H<d^ 
craft  V.  King,  25  Ind.  352 ;  Taylcr  v.  Cole,  3  Term  Rep.  292  ; 
I  Smith  Lead.  Cases,  249. 
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It  was  the  unlawful  entry  upon  the  plaintifT^s  land  that 
the  defendant  was  called  upon  to  explain ;  guare  claiisum 
Jregit.  The  facts  constituting  an  unlawful  entry  were  suffi- 
ciently alleged,  and  this  was  a  cause  of  action.  In  addition 
to  this,  it  was  charged,  that  the  defendant  "threatened  to 
continue  cutting  and  hauling  away  timber  off  and  from  said 
land,"  and  to  prevent  this  an  injunction  was  asked.  The 
commission  of  a  complete  trespass  was  alleged  and  damages 
therefor  demanded ;  an  additional  trespass  was  apprehended 
and  threatened,  and  this  the  court  was  asked  to  prevent.  It 
certainly  requires  no  argument  to  prove  that  the  demurrer 
to  the  complaint,  for  the  reason  that  the  same  did  not  '*  state 
facts  sufficient  to  constitute  a  cause  of  action,"  should  be 
overruled;  for  a  "cause  of  action"  is  unquestionably  shown 
by  the  facts  alleged.  This  being  true,  the  court  committed 
no  error  in  the  ruling  made,  and  the  question  argued  by 
counsel,  as  to  whether  an  injunction  will  be  granted  to  pre- 
vent the  commission  of  a  trespass,  is  not  presented ;  for  a 
trespass  already  committed  was  alleged  as  a  cause  of  action^ 
and  this  made  the  complaint  good  on  demurrer. 

A  demurrer  for  want  of  sufficient  facts  will  be  overruled, 
if  on  the  facts  stated  the  plaintiff  is  entitled  to  any  relief 
whatever,  although  not  to  that  demanded.  Bennett  v.  Pres- 
ton,  17  Ind.  291. 

We  think  the  court  committed  no  error  in  overruling  the 
demurrer  to  the  complaint. 

After  the  demurrer  to  the  complaint  was  overruled,  the 
appellant  filed  an  answer  in  one  paragraph  in  bar  of  the 
action.  To  this  a  demurrer  was  filed  and  sustained,  and  this 
ruling  is  assigned  for  error,  and  presents  for  our  decision  the 
principal,  and  by  far  the  most  important,  question  in  the  case. 
The  answer  was  as  follows  : 

"  The  defendant,  for  answer  to  the  complaint,  says  that, 
heretofore,  to  wit,  on  the  25th  day  of  June,  1872,  the  said 
plaintiff  was  then  the  owner  of  a  large  number  of  walnut 
trees,  then  standing  and  growing  upon  the  lands  of  the  plain- 
tiff^ mentioned  and  described  in  the  complainti  and  the 
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defendant  was  then  desirous  of  purchasing  of  plaintiff  one 
hundred  and  six  of  said  trees,  and  the  latter  then  offered 
to  sell  said  number  of  said  trees  to  the  defendant,  at  and 
for  the  sum  of  two  thousand  dollars,  which  offer  and  prop- 
osition of  plaintiff  the  defendant  then  and  there  accepted ; 
and  that  the  plaintiff  and  defendant  then  went  to  the  plain- 
tifTs  lands,  where  said  trees  were  situate,  and  the  defendant 
then  selected,  measured,  and  counted  one  hundred  and  six 
of  said  trees,  and  which  number  of  said  trees  so  selected, 
measured,  and  counted  by  the  defendant  the  plaintiff  then 
and  there  sold  and  delivered  to  the  defendant,  at  and  for  the 
sum  of  two  thousand  dollars,  and  which  number  of  said 
trees  the  defendant  then  and  there  accepted  of  the  plaintiff 
at  said  sum,  which,  according  to  said  agreement  of  said 
parties  thereto,  was  to  be  paid  as  follows,  to  wit:  one  thou- 
sand dollars  inside  of  three  weeks  from  the  time  of  sale,  and 
the  balance  thereof  before  all  of  said  trees  were  cut  and 
removed  from  the  plaintiff's  land,  which  was  to  be  done  in 
the  course  of  one  or  two  months  from  the  time  of  sale ;  and 
the  defendant  says  that  before  the  expiration  of  three  weeks 
from  said  sale,  the  defendant  tendered  the  plaintiff  the  whole 
of  said  two  thousand  dollars,  which  the  plaintiff  refused  to 
accept.  And  the  defendant  says  that  afterward,  to  wit,  on 
the  9th  day  of  July,  1872,  he  did  enter  upon  the  lands 
of  plaintiff  mentioned  and  described  in  the  complaint,  and 
commenced  cutting  and  removing  said  trees  fVom  the  said 
lands  of  the  plaintiff,  in  pursuance  of  the  terms  of  said  con- 
tract between  plaintiff  and  defendant  for  the  sale  of  said 
trees  as  above  stated ;  and  defendant  says  that  about  the 
time  he  commenced  to  cut  and  remove  said  trees,  as  above 
stated,  the  plaintiff  gave  him  notice  not  to  cut  or  remove 
said  trees  from  his  said  lands,  which  notice  of  the  plaintiff 
the  defendant  disregarded,  and  proceeded  to,  and  commenced 
to  cut  and  remove  said  trees,  and  those  only  that  he  had 
purchased  of  plaintiff;  whereupon,  the  plaintiff  commenced 
this  suit.  And  the  defendant  says  that  the  above  entry  upoa 
said  lands  of   plaintiff,  and  the  cutting  of  timber  thereon 
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as  above  stated,  constituted  the  alleged  trespass  in  the  com- 
plaint stated." 

Counsel  for  appellant  contends  that  the  owner  of  standing 
trees,  growing  upon  his  own  soil,  may  make  a  valid  sale  of 
the  same  by  verbal  contract,  and  that  such  contract  is  not 
in  any  manner  afiected  by  that  provision  of  the  statute  of 
frauds  governing  the  manner  in  which  real  estate  or  any 
interest  therein  shall  be  sold,  especially  when  such  sale  con- 
templates the  immediate  separation  and  severance  of  such 
trees  from  the  soil  and  a  removal  therefrom.  Such  a  trans- 
action  is  evidently  and  substantially  a  sale  of  personal  prop- 
erty only. 

Counsel  for  appellee  assume  the  following  legal  proposi- 
tions: 

1.  A  contract  for  the  sale  of  growing  trees  is  a  contract 
for  the  sale  of  an  interest  in  land,  and  must  be  reduced 
to  writing,  in  order  to  render  it  binding  upon  either  party. 

2.  If  such  contract  is  not  reduced  to  writing,  it  is  not 
invalid,  yet  it  cannot  be  enforced,  for  the  reason  that  it  can- 
not be  proven  under  the  statute  of  frauds. 

3.  A  parol  contract  for  the  sale  of  growing  trees,  though 
it  cannot  be  enforced,  will  justify  the  vendee  in  entering  upon 
the  lands  of  the  vendor  for  the  purpose  of  severing  such 
trees  from  the  laqd.     It  will  amount  to  a  license  so  to  do. 

4.  Although  a  parol  contract  for  the  sale  of  growing  trees  - 
will  amount  to  a  license  for  the  vendee  to  enter  upon  the 
vendor's  land,  yet  such  license  is  revocable,  at  the  pleasure 
of  the  vendor,  at  any  time  before  it  is  acted  upon  by  the 
vendee. 

5.  li^  after  a  license  has  been  given  by  the  making  of  such 
a  contract,  and  before  it  is  revoked,  the  vendee  enters  upon 
the  vendor's  lands  and  severs  the  trees,  the  contract  becomes 
executed,  and  the  license  is  irrevocable. 

6.  If,  after  such  contract  has  been  made,  and  in  pursuance 
thereof,  the  vendor  severs  and  delivers  the  trees  to  the  ven- 
dee, or  permits  the  vendee  to  enter  and  sever  them,  the  trees 
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become  chattels^  and  the  title  thereto  will  pass  to  the  ven- 
dee.' 

7.  If  the  sale  of  the  trees  was  a  sale  of  the  trees  as  chat- 
tels, the  price  was  over  fifty  dollars ;  the  purchaser  did  not 
receive  any  part  of  the  property,  did  not  give  anything  in 
earnest  to  bind  the  bargain,  nor  in  payment,  and  there  was 
no  note  or  memorandum  made  in  writing  and  signed  by 
cither  party. 

The  principal  and  controlling  question  presented  for  our 
decision  is,  whether  the  contract  set  up  in  the  answer  was  a 
contract  for  the  sale  of  real  estate,  and  therefore  required  to 
be  in  writing,  or  whether  it  was  a  contract  for  the  sale  of 
personal  property.  The  decision  of  the  question  depends 
upon  whether  forest  trees  standing  in  the  soil  are  reg^arded 
in  the  law  as  a  part  of  the  realty,  or  whether  they  are 
regarded  as  personal  property.  The  question  is  not  free 
from  difficulty.  Eminent  text  writers  have  expressed  widely 
difierent  views  on  the  subject.  The  adjudged  cases  in  Eng- 
land and  in  this  country  are  not  uniform.  The  number  of 
text  books  and  adjudged  cases  cited  and  relied  upon  by 
opposing  counsel,  and  the  confidence  displayed  by  them,  in 
their  very  able  and  elaborate  briefs,  in  the  correctness  of  the 
positions  by  them  assumed,  seem  to  render  necessary  a  care- 
ful examination  and  review  of  the  authorities  bearing  upon 
the  question,  with  the  view  of  determining  upon  which  side 
of  the  question  will  be  found  the  weight  of  authority  and 
cogency  of  argument 

We  will,  in  the  first  place,  examine  the  authorities  cited 
by  counsel  for  appellant. 

Section  271,  i  GreenlearEv.  305,  is  much  relied  on.  It 
reads  as  follows : 

'  "Sec.  271.  The  main  difficulties  under  this  head  have 
arisen  in  the  application  of  the  principle  to  cases,  where  the 
subject  of  the  contract  is  trees,  growing  crops,  or  other 
things  annexed  to  the  freehold.  It  is  well  settled  that  aeon* 
tract  for  the  sale  of  fruits  of  the  earth,  ripe,  but  not  yet 
gathered,  is  not  a  contract  for  any  interest  in  lands,  and 
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SO  not  within  the  statute  of  frauds,  though  the  vendee  is  to 
enter  and  gather  them.  And  subsequently  it  has  been  held, 
that  a  contract  for  the  sale  of  a  crop  of  potatoes  was  essen- 
tially the  same,  whether  they  were  covered  with  earth  in  a 
field,  or  were  stored  in  a  box;  in  either  case,  the  subject- 
matter  of  the  sale,  namely,  potatoes,  being  but  a  personal 
chattel,  and  so  not  within  the  statute  of  frauds.  The  later 
cases  confirm  the  doctrine  involved  in  this  decision,  namely, 
that  the  transaction  takes  its  character  of  realty  or  person- 
alty from  the  principal  subject-matter  of  the  contract,  and 
the  intent  of  the  parties ;  and  that  therefore/  a  sale  of  any 
growing  produce  of  the  earth,  reared  by  labor  and  expense, 
in  actual  existence  at  the  time  of  the  contract,  whether  it 
be  in  a  state  of  maturity  or  not,  is  not  to  be  considered  a  sale 
of  an  interest  in  or  concerning  land.  In  regard  to  things 
produced  annually  by  the  labor  of  man,  the  question  is  some- 
times solved  by  reference  to  the  law  of  emblements ;  on 
the  ground,  that  whatever  will  go  to  the  executor,  the  ten- 
ant being  dead,  cannot  be  considered  as  an  interest  in  land. 
But  the  case  seems  also  to  be  covered  by  a  broader  principle 
of  distinction,  namely,  between  contracts  conferring  an 
exclusive  right  to  the  land  for  a  time,  for  the  purpose  of 
making  a  profit  of  the  growing  surface,  and  contracts  for 
things  annexed  to  the  freehold,  in  prospect  of  their  imme- 
diate separation ;  from  which  it  seems  to  result,  that  where 
timber,  or  other  produce  of  the  land,  or  any  other  thing 
annexed  to  the  freehold,  is  specifically  sold,  whether  it  is  to 
be  severed  from  the  soil  by  the  vendor,  or  to  be  taken  by 
the  vendee,  under  a  special  license  to  enter  for  that  purpose, 
it  is  still  in  the  contemplation  of  the  parties,  evidently  and 
substantially  a  sale  of  goods  only,  and  so  is  not  within  the 
statute.*' 

No  authorities  are  referred  to  in  the  text,  but  those  cited 
in  the  foot-notes  do  not  sustain  either  the  text  or  the  con- 
clusions in  the  notes,  if  it  is  intended  to  convey  the  idea 
that  any  property  has  been  acquired  in  the  trees  before  they 
are  actually  severed  from  the  soil.    4  Kent  Com.  450  and 
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451,  is  referred  to,  but  certainly  does  not  sustain  the  text  or 
the  note.  All  that  is  said  on  the  subject  by  the  author  has 
reference  to  the  annual  produce  of  the  land ;  that  is,  grow- 
ing crops,  and  not  timber;  while  notes  d  and  2  and  3 
are  positive  authorities  in  favor  of  the  positions  assumed 
herein  by  the  appellee ;  and  special  attention  is  called  to  these 
notes  as  they  appear  in  the  nth  ed.  of  Kent's  Com.  $17. 
Long  on  Sales,  pp.  76-81,  is  an  authority  not  sustaining  the 
text  or  note,  as  will  be  seen  from  the  quotations  in  the  note. 

The  Bank  of  Lansingburgh  v.  Crary,  I  Barb.  542,  holds  that 
growing  trees,  fruit,  and  grass,  being  parcel  of  the  land,  are 
within  the  statute  of  frauds,  and  until  severed  from  theland» 
either  actually  or  in  contemplation  of  law,  they  cannot  be 
conveyed,  or  contracted  to  be  conveyed,  by  parol,  or  taken 
in  execution  as  chattels. 

The  case  of  Poulter  v.  KUlingbecky  i  B.  &  P.  397,  decided 
in  1799,  has  reference  to  renting  a  farm  for  a  moiety  of  the 
crops  instead  of  money  rent 

The  case  of  Parker  v.  Staniland^  1 1  East,  362,  was  a  ver- 
bal contract  for  potatoes,  then  in  the  ground,  a  growing 
crop,  and  which  is,  and  long  has  been,  recognized  as  a  chat* 
tel. 

Crosby  v.  Wadsworth^  6  East,  602,  was  a  verbal  contract  for 
mowing  grass,  which  was  held  void  under  the  statute  of  frauds. 

Smith  V.  Surman^  9  Barn.  &  C.  561,  was  a  verbal  con- 
tract for  timber,  which,  at  the  time,  plaintiff  was  having  cut 
down,  most  of  it  being  then  actually  standing.  The  vendor 
was  to  cut  the  trees  himself,  and  receive  pay  by  the  foot. 
It  was  held  to  be  a  sale  of  chattels.  It  was  to  be  delivered 
as  a  chattel  by  the  vendor. 

Watts  V.  Friend^  10  Barn.  &  C.  446;  A.  agreed  to  sup- 
ply B.  with  a  lot  of  turnip  seed,  and  B.  agreed  to  sell  the 
crop  of  seed  produced  therefrom  at  one  pound  one  shilling 
per  bushel.,  and  Lord  Tenterden  held  it  was  not  an  interest 
in  land ;  for  the  thing  agreed  to  be  delivered  would,  at  the 
time  of  delivery,  be  a  chattel. 

Bostwick  V.  Leach,  3  Day,  476,  484^  was  where  machinexy 
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in  a  mill  had  been  sold,  and  the  distinction  between  machin- 
ery and  growing  timber  is  certainly  obvious  to  every  one. 

Whipple  V.  Foot^  2  Johns.  418,  decides  that  wheat  growing 
on  the  ground  is  a  chattel  and  liable  to  execution. 

Stewart  v.  Doughty^  9  Johns.  108,  has  reference  to  emble- 
ments. 

Frearv.  Hardenbergh^  5  Johns.  276,  was  an  action  to  recover 
for  work  and  labor  in  building  a  house  on  land. 

Austin  V.  Sawyer,  9  Cowen,  39,  has  reference  to  growing 
crops  of  wheat. 

In  Erskine  v.  Plummer,  7  Greenl.  447,  the  facts  are  some- 
what complicated,  but  are  sufficiently  stated  in  the  following 
extract  from  the  opinion  of  the  court :  *'  The  plaintiff 
entered  under  the  contract,  and  by  permission  of  the  owner, 
cut  the  timber,  carried  it  away,  and  paid  the  full  considera- 
tion demanded.  The  actual  receipt  of  the  price  constituted 
a  sale  of  the  timber,  after  it  was  severed,  if  it  was  not  con- 
summated before.  After  it  was  severed,  there  could  be  no 
pretence  that  it  constituted  an  interest  in  land,  and  a  sale 
thus  made  is  entirely  relieved  from  any  objection  arising 
under  the  statute  of  frauds."  The  syllabus  of  this  case 
seems  to  have  misled  those  who  have  referred  to  it.  It  is 
as  follows :  "A  sale  of  timber  by  parol,  to  be  cut  and  car- 
ried away  by  the  vendee,  seems  not  to  be  within  the  statute 
of  frauds."  There  is  nothing  in  the  case  to  warrant  this 
deduction.  It  will  thus  be  seen  that  the  facts  and  the  deci- 
sion are  very  different  from  the  syllabus,  and  the  case  is  one 
consistent  with  the  general  run  of  decisions,  and  in  no 
respect  adverse  to  the  appellee  in  this  case. 

Chitty  on  Contracts,  referred  to,  neither  supports  the  con- 
clusions of  the  text  nor  note.  The  author  refers  to  the  case 
of  Smith  V.  Surman,  supra,  approvingly,  and  states  as  the 
result  of  the  investigation,  "  the  object  of  a  partj'  who  sells 
timber  is  not  to  give  the  vendee  any  interest  in  his  land,  but 
to  pass  to  him  an  interest  in  the  trees,  when  they  become 
goods  and  chattels.  Here  the  vendor  was  to  cut  the  trees 
Vol.  XLVI.— 32 
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himself.  His  intention  was  not  to  give  the  vendee  any 
property  in  the  trees  until  they  were  cut  and  ceased  to  be  a 
part  of  the  freehold.  *  *  The  defendant  could  take 
no  interest  in  the  land  by  this  contract,  because  he  could 
not  acquire  any  property  in  the  trees  until  they  were  cut." 
Chit.  Con.,  5th  Am.  ed.,  p.  301. 

Miller  v.  Baker,  \  Met.  27,  and  Whitmarsh  v.  Walker^  i  Met. 
313,  are  cited.  The  last  case  was  the  case  of  nursery  stock, 
and  the  case  of  Miller  v.  Baker ^  supra^  shows  that  the  trees 
referred  to  were  regarded  in  the  light  of  growing  crops. 

In  Claflin  v.  Carpenter ^  4  Met.  580,  the  following  proposi- 
tions were  stated : 

"  A  contract  for  the  sale  of  growing  wood  and  timber,  to 
be  cut  and  removed  by  the  purchaser,  is  not  a  contract  for 
the  sale  of  any  interest  in  or  concerning  lands,  etc.,  within 
the  statute  of  frauds.  Rev.  Stat.  Mass.  ch.  74,  sec.  i.  Such 
a  contract  is  to  be  construed  as  passing  an  interest  in  the 
trees,  when  they  are  severed  from  the  freehold,  and  not  any 
interest  in  the  land.  So  it  was  decided  in  Smith  v.  Surman^  9 
Barn.  &  Cres.  561.  See  Lord  Abinger's  remark  (9  Mees.  & 
Welsh.  505)  on  the  decision  in  the  case  of  Smith  v.  Surman^ 
9B.  &  C.  561.  Bostwick  V.  Leach^  3  Day,  484;  Erskine  v. 
Plummer,  7  Greenl.  447;  Whitmarsh  v.  Walker^  i  Met  313. 

"  The  same  principle  is  laid  down  in  many  other  cases 
referred  to  in  Chitty  on  Contracts,  5th  Am.  ed,  300-302,  and 
cases  referred  to  in  Greenleaf  on  Evidence,  sec.  271  and 
note. 

"A  license  to  enter  upon  the  land  of  another,  and  do  a 
particular  act,  or  a  series  of  acts,  may  be  valid,  though  not 
granted  by  deed  or  in  writing.  Such  a  license  does  not  trans- 
fer any  interest  in  the  land,  although  when  granted  for  a 
valuable  consideration,  and  acted  upon,  it  cannot  be  counter- 
manded." 

These  authorities  have  reference  to  growing  crops,  and 
cases  where  timber  was  to  have  been  delivered  as  a  chattel, 
or  where  the  license  had  been  executed,  and  the  vendor 
estopped  from  denying  the  contract ;  and  the  learned  author 
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appears  to  have  disregarded  all  these  important  elements, 
and  drawn  a  deduction  unwarranted  by  the  authorities  cited, 
and  broader  than  is  anywhere  authorized. 

Counsel  for  appellant  has  referred  to  Roberts  on  Frauds, 
Sugden  on  Vendors,  and  Washburn  on  Real  Property,  as 
supporting  his  view  of  the  question  under  exatnination.  It 
will  be  found  upon  examination  of  later  editions  of  these 
works,  that  the  learned  authors  have  changed  very  materi- 
ally and  essentially  their  views  upon  the  very  passages  to 
which  reference  is  made. 

Roberts  on  Frauds,  page  126,  is  cited,  and  a  lengthy  quo- 
tation is  made  therefrom  in  appellant's  brief.  The  edition 
referred  to  and  quoted  from  is  the  2d  American  ed.,  pub- 
lished in  1823.  It  is  there  said,  that  where  grass  and  trees  V 
are  "  sold  in  prospect  of  separation,  it  is  in  contemplation 
of  the  parties  a  bare  chattel."  The  author  refers  to  the 
dictum  in  i  Lord  Raymond,  as  his  authority.  Turning  back 
to  the  "advertisement"  in  the  same  volume,  page  14,  it  will 
be  seen  that  Mr.  Roberts  frankly  confesses  that  this  is  not 
the  law,  and  says :  "  In  page  126,  the  reader  will  find,  that  on 
a  slender  foundation  (being  the  only  one  which  existed  when 
that  page  was  written),  I  have  supposed  a  contract  for  the 
growing  produce  of  land,  as  being  made  in  prospect  of  sev- 
erance, not  to  be  for  any  interest  in  the  land  itself,  and  so 
not  to  fall  within  the  fourth  section  of  the  statute  of  frauds. 
A  case  was,  however,  decided  last  Trinity  Term  in  the 
court  of  King's  Bench,  which  has  determined  otherwise." 
The  case  referred  to  is  the  leading  case  of  Crosby  v.  Wads- 
worthy  and  which  has  since  been  firmly  adhered  to,  by  the 
English  courts,  as  correct  in  principle. 

Counsel  also  quotes  from  page  iii,  sec.  36,  of  the  6th 
American  edition  of  Sugden  on  Vendors,  published  in  1843. 
In  this  edition,  there  is  quite  a  lengthy  discussion  of  the 
question,  in  which  the  author  evidently  inclines  to  the  theory 
of  the  appellant  in  this  case,  but  after  this  was  written,  the 
learned  author  revised  and  rewrote  his  book,  and  seems  to 
have  entirely  changed  his  opinion^  as  will  be  observed  by 
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reference  to  the  8th  American  from  the  14th  London  edi- 
tion, published  in  1873,  where  the  whole  of  the  section 
quoted  by  appellant  in  his  brief,  with  much  more  upon  this 
subject  is  omitted,  and  instead  he  states,  on  page  182,  voL 
I,  that  "an  agreement  to  sell  a  crop  which  would  go  as 
emblements  to  an  executor,  ^.  ^.,  such  as  a  crop  of  grass,  caa 
only  be  bound  by  a  written  contract ;  which  applies  equally 
to  a  sale  of  growing  poles,  or  of  standing  underwood,  and  of 
course,  therefore,  to  timber." 

Again,  counsel  quotes  from  Washburn  on  Real  Property^ 
vol.  3,  p.  301,  where  it  is  stated :  "  A  man  may  grant  trees 
growing  on  his  own  lands  without  deed.  So  he  may  corn- 
in  the  ground,  or  fruit  on  the  trees  standing  on  his  land,, 
although  these  may  not  have  been  severed."  This  passage 
appears  in  the  ist  and  2d  editions  of  his  work.  In  his  3d 
edition,  however,  published  in  1868,  he  modifies  his  views. 
In  the  first  volume  of  his  last  edition,  page  8,  will  be  found 
quite  a  lengthy  discussion  of  the  subject  which  does  not 
appear  in  the  other  editions.  Here  Mr.  Washburn  takes  the 
ground,  that  such  a  contract,  as  long  as  it  remains  executory,, 
passes  no  title  to  the  vendee;  that  it  amounts  to  a  "  license 
rather  than  a  grant  of  an  interest  in  real  estate,  and  though 
liable  to  be  revoked,  if  executed  carries  the  property  iik 
such  of  the  trees  as  shall  have  been  severed  from  the  free- 
hold. *  *  If  it  has  not  been  executed,  the  whole  rests 
in  contract,  and,  so  long  as  the  timber  or  other  product  of 
the  soil  continues  in  its  natural  condition,  and  no  act  is  done 
by  the  vendee  towards  its  separation  from  the  soil,  no  prop- 
erty or  title  thereto  passes  to  the  vendee."  This  view  of 
the  law  is  now  generally  received  with  favor. 

Reference  is  also  made  to  Bostwick  v.  Leach,  3  Day,  476,. 
decided  in  1809.  But  as  this  was  a  ''parol  contract  for  the 
purchase  of  mill-stones,  running  gears,  bolts,  tacklings,  tools, 
and  utensils  belonging  to,  and  removable  from,  a  mill,"  it 
can  hardly  be  said  to  be  in  point,  and  therefore  it  is  unnec- 
essary to  notice  it  further. 

The  cases  of  Smith  v.  Bryan,  5  Md.  141 ,  Cain  v.  Mc- 
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-Guire^  13  B.  Mon.  340,  and  Byassee  v.  Reese ^  4  Met.  Ky. 
372,  are  the  cases  upon  which  the  appellant  chiefly  relies. 
In  these  cases,  the  broad  ground  is  taken,  that  a  verbal  con- 
tract for  the  sale  of  growing  trees  is  not  for  an  interest  in 
land.  Smith  v.  Bryan  is  evidently  not  a  well  considered 
case.  The  authorities  are  not  reviewed,  not  even  referred 
to.  It  will  be  noticed  that  these  cases  recognize  the  fact 
that  growing  trees  are  a  part  of  the  land,  but  say  that  a 
verbal  contract  for  the  sale  of  them  changes  their  character 
as  property  and  converts  them  into  personal  property,  and 
this,  by  holding  that  there  is  a  constructive  severance  by 
reason  of  such  contract. 

The  ruling  in  the  two  Kentucky  cases  is  based  upon  the 
above  section  from  Greenleaf,  and  it  has  been  shown  that 
the  doctrine  therein  enunciated  is  not  supported  by  the  cases 
cited,  and  is  in  conflict  with  the  general  weight  and  current 
t)f  authorities.  Besides,  the  ruling  in  the  above  cases  is  in 
conflict  with  the  ruling  in  the  case  of  Craddock  v.  Riddles- 
barger,  2  Dana,  205,  where  Mr.  Chief  Justice  Robertson 
•says : 

''  Although  such  annual  productions  or  fruits  of  the  earth 
as  clover,  timothy,  spontaneous  grasses,  apples,  pears,  peaches, 
cherries,  etc.,  are  considered  as  incidents  to  the  land  in  which 
they  are  nourished,  and  are,  therefore,  not  personal,  never- 
theless, everything  produced  from  the  earth  by  annual  plant- 
ing, cultivation  and  labor,  and  which  is  therefore  denomi- 
nated, for  the  sake  of  contradistinction,  fructiis  industruF,  is 
deemed  personal  and  may  be  sold,  as  personalty,  even  while 
growing  and  immature." 

It  is  true,  there  is  nothing  said  in  the  above  opinion  in 
reference  to  forest  trees ;  but  if  clover,  timothy,  and  the 
various  kinds  of  fruit  named,  are  incidents  to  the  realty,  and 
therefore  not  personal,  does  it  not  result,  for  a  much  stronger 
reason,  that  forest  trees,  not  planted  by  the  hand  of  man, 
are  incidents  to  the  realty,  and  therefore  not  personal  prop- 
erty ?    We  think  the  conclusion  irresistibly  follows. 

This  question  has  frequently  been  before  the  Supreme 
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Court  of  Massachusetts,  and  that  court  has  uniformly  held 
the  law  to  be  as  above  stated.  Counsel  for  the  appellant 
refers  to  some  of  the  decisions  in  that  state  as  supporting^ 
his  theory  of  this  case,  while  in  truth  they  are  fatal  to  his 
answer,  as  a  reference  thereto  will  show. 

Taking  the  decisions  referred  to,  in  the  order  in  which  they 
were  rendered,  first  comes  WhitmarsA  v.  Walker,  i  Met.  313. 
In  this  case,  a  parol  contract  had  been  made  for  '*  a  great 
number  of  multicaulis  mulberry  trees,"  and  these  "were 
nursery  trees,  raised  to  be  sold  and  transplanted."  For  this 
reason,  it  was  insisted  that  they  were  "  to  be  considered  as 
personal  chattels,"  and  the  court  so  held  upon  the  authority 
of  Miller  v.  Baker^  i  Met.  27.  This  view  is  entirely  in  accord* 
ance  with  the  law,  both  in  England  and  in  this  country.  Such 
products  of  the  soil  are  classed  as  "  emblements,"  for  they 
are  considered  as  "  articles  of  trade  and  merchandise."  i 
Williams  Ex.  613;  i  Redfield  Wills,  152;  Schouler  Pers. 
Prop.  123 ;  2  Bl.  Com.  389 ;  Penton  v.  Robart,  2  East,  88 ; 
Miller  v.  Baker,  i  Met.  32.  The  case,  however,  turned  upon 
another  point  that  is  wholly  unimportant,  as  far  as  this  case 
is  concerned. 

Next  in  order  comes  the  case  of  Clafiin  v.  Carpenter,  4 
Met.  580.  This  case  has  already  been  referred  to.  Here 
the  contract  had  been  executed  by  sawing  and  removing  the 
trees  contracted  for,  and  it  was  held  that  "  such  a  contract  is 
to  be  construed  as  passing  an  interest  in  the  trees,  when  they 
are  severed  from  the  freehold,  and  not  any  interest  in  the  land 
A  license  to  enter  on  the  land  of  another,  and  do  a  partic- 
ular act  or  a  series  of  acts,  may  be  valid,  though  not  granted 
by  deed  or  in  writing.  Such  a  license  does  not  transfer  any 
interest  in  the  land,  although  when  granted  for  a  valuable  con- 
sideration, and  acted  upon,  it  cannot  be  countermanded." 
Upon  this  point  the  case  turned,  and  the  rule  here  stated  has 
been  approved  and  explained  in  subsequent  cases  by  the  same 
court.  This  decision  has  been  cited  and  quoted  from  by  the 
appellant  as  an  authority  in  his  favor.  Following  this  comes 
Nettleton  v.  Sikes,  8  Met.  34.    This  was  an  action  of  ''  tre&» 


MAY  TERM,  1874.  503 

Owens  V.  Lewis* 

pass  for  breaking  and  entering  the  plaintiff's  close,  and  cutting 
down  and  carrying  away  trees."  Here  a  contract  had  been 
made,  by  which  the  defendant  was  to  cut  a  number  of  oak 
trees,  peel  them,  make  them  into  wood,  and  was  to  have  the 
bark  "  for  his  own  use."  After  the  trees  were  cut  and  peeled, 
and  before  the  bark  was  removed  from  the  plaintiff's  land, 
the  plaintiff  forbade  the  defendant  to  take  it  away.  It  was 
held,  that  "  when  the  bark  was  peeled  it  became  the  property 
of  the  defendant,"  and  that  "a  beneficial  license,  to  be  exer- 
cised upon  land,  when  acted  upon  under  a  valid  contract,  can 
not  be  countermanded." 

This  case  was  followed  by  Nelson  v.  N^elson^  6  Gray,  385, 
and  Douglas  v.  Shumway^  13  Gray,  498.  In  each  of  these 
cases,  it  appeared  that  a  license  had  been  acted  on  by  the 
vendee,  who  had  entered  on  the  land  and  cut  the  timber 
which  was  the  subject  of  the  sale,  and  "had  thereby  acquired 
a  title  to  the  wood  as  personal  property." 

In  GUes  v.  Simonds^  15  Gray,  441,  a  case  was  presented 
where  a  sale  had  been  made  of  growing  trees,  and  after  the 
vendee  had  entered  upon  the  vendor's  land  and  severed  a 
part  of  the  trees,  the  vendor  forbade  him  to  cut  the  remain- 
der, and  from  removing  those  already  cut.  It  was  decided, 
that  the  vendor  had  a  right  to  terminate  the  contract  and 
revoke  the  license  to  the  trees  left  standing,  but  he  could  not 
as  to  those  already  severed.  This  case,  together  with  the 
cases  of  Claflin  v.  Carpenter  and  Netdeton  v.  Sikes^  is  refer- 
red to  and  approved  in  Burton  v.  Scherpf,  i  Allen,  133, 
where  it  is  said :  "  A  parol  license  by  the  owner  of  real 
estate,  to  enter  or  do  any  particular  act  upon  it,  may  com- 
monly be  revoked  at  any  time  before  the  object  and  purpose 
for  which  it  was  conceded  has  been  fully  availed  of,  or 
wholly  accomplished." 

Next  comes  the  important  case  oi  Drake  v.  Wells^  1 1  Allen, 
141,  which  was  an  action  for  trespass.  A  quantity  of  grow- 
ing trees  had  been  sold  at  auction,  and  aflerward  the  land 
was  conveyed  by  deed,  with  no  reservation  of  the  trees.  The 
trees  were  cut  and  taken  away,  and  the  owner  of  the  land 
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brought  the  action,  and  it  was  held  that  he  should  recover, 
as  a  conveyance  of  the  land  amounted  to  a  revocation.  It 
is  said  in  the  opinion:  "So  long  as  the  timber  or  other 
product  of  the  soil  continues  in  its  natural  condition,  and  no 
act  is  done  by  the  vendee  towards  its  separation  from  the  soil, 
no  property  or  title  passes  to  the  vendee.  The  whole  rests 
in  contract.  A  revocation  of  the  license  to  enter  on  the 
land  does  not  defeat  any  valid  title;  it  does  not  deprive 
an  owner  of  chattels  of  his  property  in  or  possession  of 
them.  The  contract  being  still  executory,  no  title  has  passed 
to  the  vendee."  The  preceding  cases  are  then  referred  to,  and 
the  court  continues  :  "Takingthemostfavorable  view  of  these 
cases  in  behalf  of  the  defendants,  they  had  acquired  no  tide 
to  the  wood  standing  on  the  land  of  the  plaintiff.  They  had 
only  an  executory  contract  for  the  purchase  of  the  trees  grow- 
ing on  the  premises,  with  a  license  from  the  plaintiff's  grantor 
to  enter  and  cut  and  remove  the  same.  This  license,  not  being 
acted  on,  was  revocable."    Such  is  the  law  in  Massachusetts. 

It  is  claimed  by  counsel  for  appellant,  that  the  decision  of 
this  court  in  Wright  v.  Schneider^  14  Ind.  527,  is  decisive  of 
the  question  under  examination  in  his  favor.  As  the  opin- 
ion of  the  court  is  very  short,  we  will  reproduce  it  entire : 

*'  Per  Curiam, — Suit  for  the  price  of  fifty  timber- trees,  sold 
and  marked  upon  the  ground,  and  to  be  taken  away  by  the 
purchaser.  The  price  was  agreed  upon.  The  suit  was  com- 
menced before  a  justice  of  the  peace.  There  was  a  recovery 
before  the  justice  by  the  plaintiff;  and  so  there  was,  on 
appeal,  in  the  circuit  court.  The  trees  were  cut  and  taken 
away  by  the  defendant,  at  such  time  as  suited  his  conven- 
ience. Upon  such  a  contract,  it  seems,  that  the  sale  is  com- 
plete when  the  trees  are  marked. 

"  We  are  unable  to  perceive  the  reason  why  this  cause  was 
appealed  to  this  court. 

'*  No  question  is  made  except  upon  the  evidence.  But 
the  record  does  not  purport  to  contain  all  the  evidence. 

"  Again.  On  the  evidence  in  the  record,  the  case  falb 
within  the  rule  in  criminal  cases.     The  judgment  is  right 


MAY  TERM,  1874.  505 

Owens  V.  Lewis. 


beyond  not  only  SL  reasonable  doubt,  but  beyond  any  doubt 
whatever. 

"  The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
•costs." 

The  above  case  does  not  seem  to  have  received  much  con- 
sideration. No  authority  is  cited.  The  only  language  in 
the  opinion  which  supports  the  views  of  counsel  for  appel- 
lant, are  the  words :  "  Upon  such  a  contract,  it  seems  that 
the  sale  is  complete  when  the  trees  are  marked."  The  remark 
was  not  called  for,  for  the  action  was  upon  an  executed  con- 
tract. 

Before  the  action  was  brought,  "  the  trees  were  cut  and 
taken  away  by  the  defendant,  at  such  times  as  suited  his  con- 
venience." The  defendant  had  severed  the  trees  and  taken 
them  into  his  possession  by  removing  them  from  the  plain- 
tiff's land,  and  then  the  plaintiff  brought  suit  for  the  price 
agreed  to  be  paid  for  the  trees.  The  contract  was  no  longer 
executory,  and  the  defendant  having  severed  and  taken  the 
trees,  it  would  have  been  strange  indeed  if  he  were  not  held 
for  the  value  of  them.  The  object  of  the  statute  was  to 
guard  against,  and  not  to  protect  frauds.  Eastbum  v.  Wheeler, 
23  Ind.  305.  It  made  no  difference  "  that  the  suit  was  brought 
upon  the  original  express  agreement,  and  for  the  price  therein 
agreed  upon."  In  truth,  it  should  have  been  brought  ih  no 
other  manner,  for  the  contract  by  being  executed  had  become 
binding,  and  no  longer  within  the  statute  of  frauds. 

It  is  a  well  settled  rule,  that  in  regard  to  all  verbal  con- 
tracts for  the  sale  of  lands,  a  substantial  part  performance 
takes  them  out  of  the  operation  of  the  statute.  Pearson  v. 
East,  36  Ind.  27;  Stater  v.  Hill,  10  Ind.  176;  Mor eland  v. 
Lemasters^  4  Blackf.  383.  And  in  such  case  a  court  of  equity 
will  enforce 'a  specific  performance,  i  Story  Eq.  Jur.  754; 
Fry  on  Spe.  Per.  252.  But  the  question  as  to  the  validity  of 
the  contract  was  not  before  the  court  in  Wright  v.  Schneider, 
supra,  as  counsel  presume,  for  it  is  said  in  the  opinion,  ''  no 
question  is  made  except  upon  the  evidence."  In  SeUh  v. 
2fones,  28  Ind.  255,  however,  the  question  was  directly 
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involved.  Here  the  action  was  trespass  for  cutting  and 
removing  timber.  The  defendant  answered,  that  he  had  a 
license  to  do  the  acts  complained  of,  by  virtue  of  a  verbal 
contract  for  the  sale  of  the  trees  cut  and  removed,  and  that 
the  contract  had  been  executed ;  and  this  was  properly  held 
to  be  a  good  plea  in  bar  of  the  action. 

The  court  say:  "  We  think  that  the  answer,  though  bad 
in  form  for  argumentativeness,  was  good  on  demurrer,  and 
was  equivalent  to  the  defence  of  license  from  the  plaintiC 
The  contract  for  the  timber  not  being  in  writing,  and  being 
for  an  interest  in  land,  was  not  good  under  the  statute  of 
frauds,  and  the  conveyance  by  Morrow  passed  the  timber  ta 
the  plaintiff  and  revoked  the  license,  which  otherwise  would 
have  been  a  good  defence  to  the  action  for  trespass.  But 
acquiescence  by  the  plaintiff  in  the  license  from  Morrow 
was  equivalent  to  a  new  license  fiK>m  the  plaintiff,  and  was 
good  as  a  defence." 

It  is  expressly  held  in  the  above  case,  that  the  contract 
for  the  sale  of  timber  was  a  contract  for  an  interest  in  land, 
and  not  being  in  writing,  was  void  under  the  statute  of  frauds ; 
but  as  the  timber  was  taken  away  under  a  license,  the  party 
was  not  liable  as  a  trespasser. 

Finally,  counsel  for  appellant  refers  to  Browne  on  the  Stat- 
ute r>f  Frauds.  That  learned  author,  in  sec.  248,  p.  251,. 
lays  down  this  rule,  among  others,  for  determining  whether 
such  contracts  are  within  the  statute  of  frauds :  "  If  the  ben- 
efit of  the  soil  is  contracted  for  by  the  purchaser  of  the  crop^ 
if  it  be  in  the  contemplation  of  the  parties  that  the  pur- 
chaser shall  use  the  vendor's  land  in  the  interval  between 
sale  and  delivery,  for  the  purpose  of  raising  the  crop 
which  when  matured  is  to  belong  to  the  purchaser,  then 
clearly  the  contract  is  for  an  interest  in  the  land.  It  is  dis* 
tinguished  by  form  only  from  a  lease  of  the  land  for  that 
purpose ;  for  it  can  make  no  difference  whether  the  cultiva- 
tion is  to  be  by  the  purchaser  himself  or  by  his  agent,  the 
vendor.  *  *  '  The  legislature  contemplated  an  interest  in 
land  which  might  be  made  the  subject  of  sale.    I  think^ 
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therefore,  they  must  have  contemplated  the  sale  of  an  inter- 
est which  would  entitle  the  vendee  either  to  the  rever- 
sion or  to  the  present  possession  of  the  land/  " 

The  same  learned  author,  in  sec.  249,  p.  252,  says :  "The 
general  rule,  therefore,  furnished  us  by  the  cases  we 
have  had  under  review,  would  seem  to  be  this :  If  the  con- 
tract when  executed  is  to  convey  to  the  purchaser  a  mere 
chattel,  though  it  may  be  in  the  interim  a  part  of  the  realty, 
it  is  not  affected  by  the  statute ;  but  if  the  contract  is  in  the 
interim  to  confer  upon  the  purchaser  'an  exclusive  right  to> 
the  land  for  a  time  for  the  purpose  of  making  a  profit  of  the 
growing  surface,'  it  is  affected  by  the  statute  and  must  be  in 
writing,  although  the  purchaser  is  at  the  last  to  take  from 
the  land  only  a  chattel." 

All  the  cases  cited  in  support  of  the  above  doctrine  relate 
to  the  sale  of  the  annual  products  of  the  soil,  except  the 
case  of  Smith  v.  Surman,  9  Barn.  &  C.  561.  In  that  case, 
the  contract  was  not  for  the  sale  of  growing  timber,  but  for 
the  timber  at  so  much  per  foot ;  that  is,  the  produce  of  the 
trees  when  they  should  be  cut  down  and  severed  from  the 
freehold.  The  doctrine  stated  in  the  above  quotation  from 
Browne  is  materially  modified  by  that  author  in  sec.  250, 
where  he  says  :  "  But  there  is  another  doctrine  upon  this 
subject  which  has  attracted  much  favor  of  late  years,  and 
that  is  that  the  application  of  the  statute  is  to  be  determined 
by  the  character  of  the  growing  crop ;  verbal  contracts  for 
the  fructus  industriales^  or  growing  grain,  vegetables,  etc., 
which  are  produced  by  periodical  planting  and  culture,  which 
at  common  law  are  considered  as  emblements,  which  go  to 
the  executor,  and  which  are  leviable  in  execution,  being 
good,  and  verbal  contracts  for  the  prima  vestura,  or  growing 
trees,  grass,  fruit,  etc.,  which  at  common  law  go  to  the  heir, 
as  of  the  realty,  being  not  good."  See  Smith  v.  Dodds,  35 
Ind.  452  ;  Lindley  v.  Kelley,  42  Ind.  294. 

We  turn  now  to  the  examination  of  the  propositions  con*' 
tended  for  by  counsel  for  appellee. 

The  technical  meaning  of  the  word  "land"  is  well  under* 
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Stood  among  lawyers.     *'  The  word  '  land/  and  the  phrases 
*real  estate/  and  *real  property/  include    lands,  tenements 
and  hereditaments."      2  G.   &   H.  336.     Thus  it  will  be 
seen  that  the  word  ''  land/'  in  its  legal  signification,  embraces 
much  more  than  the  word  literally  imports,  and  of  course 
the  word,  as  used  in  the  fourth  specification  of  the  first  sec- 
tion of  our  statute  of  frauds,  will  be  construed  in  connection 
with  the  definition  given  in  the  above  statute.     Heredita- 
ments are  included  in  the  statutory  definition  of  the  word 
land ;  *'  lands,  tenements  and  hereditaments,"  is  the  language. 
''Hereditaments  is  the   largest  and   most  comprehensive 
word,  including  not  only  lands  and  tenements,  but  whatever 
may  be  inherited."  i  Cruise  Dig.  54.  See  i  Washb.  Real  Prop. 
21  ;  2  Bl.  Com.  16;  Co.  Lit.  2.     Such  is  also  the  common 
law  definition :  "  Land  comprehendeth,  in  its  legal  significa- 
tion, any  ground,  soil,  or  earth  whatsoever,  as  meadows,  pas- 
tures, woods,  moors,  waters,  marshes,  furzes,  and  heath.    It 
has  also  in  its  legal  signification  an  indefinite  extent,  upwards 
as  well  as  downwards."     i  Cruise  Dig.  54.  See  i  Inst.  4; 
4  Bl.   Com.  18;  3  Kent.  Com.   402.     *'The  word  land  is 
comprehensive  in  its  import,  and  includes  many  things  besides 
the  earth  we  tread  on,  as  waters,  grass,  stones,  buildings, 
"fences,  trees, and  the  like."  Green  v.  Armstrongs  i  Denio,  554. 
Growing  trees  are  regarded  as  a  part  of  the  land  to  which 
they  are  attached.     This  is  well  illustrated   by  the  rule  in 
regard  to  what  is  termed  *'  emblements,"  and  as  to  what  will 
pass  to  the  executor,  and  what  to  the  heir.     Whatever  the 
law  will  treat  as  "emblements  "  will,  as  between  vendor  and 
vendee,  when  the  statute  of  frauds  is  applied,  be  regarded  as 
*'bare  chattels,"  "and  it  is  now  well  settled,  that  the  term 
only  extends  to  such  crops  as  are  the  result  of  ^special  labor 
and  cultivation,  and  which  commonly  compensate  such  labor 
within  the  year."     3   Redfield    Wills,  151.    "The  doctrine 
of  emblements  extends  not  only  to   corn  and  grain  of  all 
kinds,  but  to  everything  of  an  artificial  and  annual  profit,  that 
is  produced  by  labor  and  manurance."     i  Williams  Ex.631. 
But  growing  fruits,  grass,  trees,  and  other  products  of  the 
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soil,  not  produced  annually  by  labor  and  cultivation,  are  not 
included  in  the  term,  but  are  regarded  as  a  part  of  the  land, 
and  will  pass  to  the  heir.  Toller  Law  of  Executors,  193; 
Roberts  Frauds,  365 ;  i  Williams  Ex.  63 1 ;  3  Redfield 
Wills,  152 ;  I  Denio,  554,  581;  i  Barb.  544;  27  Vt.  157;  35 
Miss.  700;  45  N.  H.  313  ;  33  Penn.St.  376.  The  rule  estab- 
lished between  the  executor  and  the*  heir,  drawing  the  dis- 
tinction between  the  prima  vestura  znd  fructtis  industriales,  is 
important  in  the  consideration  of  the  question  presented  in 
this  case,  for  it  is  the  line  of  distinction  now  generally^ 
regarded  as  decisive. 

Trees  cannot  be  levied  upon  and  sold  as  personal  property.. 
See  authorities  above  cited.  So  growing  trees  will  pass  to 
the  mortgagee  of  land  as  a  part  thereof,  and  he  may  have  an 
injunction  to  prevent  the  mortgagor,  or  other  person,  from 
cutting  and  removing  them,  if  thereby  his  security  is  impaired. 
Hutchins  V.  King,  i  Wal.  53;  Salmon  v.  Claggett,^  Bland,. 
180;  Brick  w.  Getsinger,  i  Halst.  Ch.  391.  See,  also,  Water- 
man V.  Matteson,  4  R.  I.  539 ;  Page  v.  Robinson,  10  Cush.  99;. 
StoweUw.  Pike,  2  Greenl.  387;  Langdon  v.  Paul,  22  Vt 
205 ;  Sanders  v.  Reed,  12  N.  H.  558;  Frothingham  v.  Mcr 
Kusick,  24  Me.  403. 

A  trustee  under  a  power  of  sale  "  cannot  sell  the  timber 
from  the  land,  nor  the  land  reserving  the  timber."  Perry 
Trusts,  724. 

In  England,  a  verbal  contract  for  the  sale  of  growing  trees 
is  clearly  recognized  as  being  within  the  statute  of  frauds  as 
an  interest  in  lands.  There  is  one  case,  which  is  referred  to 
as  an  early  English  case  by  the  appellant,  and  is  sometimes 
referred  to  by  text-writers  as  an  authority.  The  propriety 
of  calling  this  case  an  authority  is  at  least  doubtful.  It  is 
reported  anonymously  in  i  Ld.  Raymond,  182,  and  the 
report  consists  of  what  Treby,  C.  J.,  told  the  other  judges 
about  a  ruling  he  had  made  "  at  nisi  prius  at  Guildhall,"  that 
he  had  held,  that  growing  timber  might  be  sold  by  parol 
'*  because  it  was  but  a  bare  chattel."  This  is  all  there  is  of  this 
case,  and  it  is  not  strange  that  Hullock,  B.,  should  remark 
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in  the  case  of  Scorell  v.  Boxall,   i  Y.  &  J.  396,  that  he 
had  "  never  heard  this  dictum  referred  to  as  an  authority." 

The  case  of  Crosby  v.  Wadswortk,  6  East,  602,  decided  in 
1805,  is  the  leading  English  case  upon  this  subject.  In  this 
case,  the  plaintiff  verbally  agreed  to  purchase  of  the  defend- 
ant a  "standing  crop  of  mowing  grass,"  to  be  made  into  hay 
by  the  plaintiff.  Before  the  plaintiff  had  done  any  act,  the 
defendant  notified  him  that  he  could  not  have  the  grass,  and 
sold  it  to  another  man.  The  agreed  price  was  tendered  and 
refused.  This  agreement  Lord  Ellenborough  held  to  be  a 
sale  of  an  interest  in  land  and  within  the  statute  of  frauds. 
In  Teallw.  Au(y,  4  Moore,  542,  decided  in  1820,  there  was  a 
sale  of  growing  trees,  which  were  cut  and  carried  away.  The 
court  were  of  the  opinion  that  "the  agreement  was  origin- 
ally for  the  purchase  of  an  interest  in  land,  for  when  it  was 
made,  the  poles  were  growing."  Very  similar  is  the  case  of 
Smith  v.  Surman,  9  Barn.  &  C.  561,  decided  in  1829. 
This  was  a  case  of  a  verbal  sale  of  timber  at  so  much  per 
foot.  The  timber  at  the  time  was  "  being  cut  down"  by  the 
vendor,  the  "  most  of  it  being  actually  felled."  Bayley,  J., 
said,  "The  contract  was  not  for  the  growing  trees,  but  for 
the  timber  at  so  much  per  foot.  *  *  *  The  vendor,  so 
long  as  he  was  felling  it  and  preparing  it  for  delivery,  was 
doing  work  for  himself  and  not  for  the  defendant"  For  this 
reason  the  contract  was  held  not  to  be  within  the  statute. 
Scorell  V.  Boxall,  i  Y.  &  J.  396,  (1827,)  is  the  next  case, 
and  is  directly  in  point.  This  was  an  action  for  trespass  for 
cutting  and  carrying  away  underwood.  The  question  pre- 
sented was,  whether  the  plaintiff)  who  had  verbally  purchased 
the  underwood,  had  such  a  possession  as  would  enable  him 
to  maintain  the  action.  Alexander,  C.  B.,  said :  **  This  is  a 
mere  parol  contract  for  the  sale  of  growing  underwood,  part 
of  the  freehold,  and  in  direct  violation  of  the  statute  of 
frauds.  It  seems  to  me  to  be  clearly  a  contract  relating  to 
the  sale  of  an  interest  in  land,  which  by  the  statute  must 
be  in  writing."  Evans  v.  Roberts,  5  Barn.  &  C.  829, 
{1826)  was  on  a  verbal  agreement  for  the  purchase  of  "  a 
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"Cover  of  potatoes;  to  be  turned  up  by  plaintiff."  This  was 
held  to  be  a  contract  for  the  sale  of  chattels;  and  was 
said  to  be  unlike  *'  growing  trees,  which  is  the  natural  and 
permanent  produce  of  the  land,  renewed  from  time  to  time 
without  cultivation.  *  *  *  Now  this  contract  only  gives 
to  the  vendee  an  interest  in  that  growing  produce  of  the 
land  which  constitutes  his  annual  profit."  To  the  same  effect 
^re  the  cases  of  Warwick  v.  Bruce y  2  Maule  &  S.  205  ;  Parker 
V.  Staniland,  1 1  East,  362 ;  Sainsbury  v.  Matthews^  4  Mees. 
&  Wels.  343.  In  Rodwellw.  Pfnllips,  9  Mees.  &  W.  501,  a 
parol  contract  had  been  made  for  the  purchase  of  a  lot  of 
growing  fruits,  and  the  question  was,  whether  this  contract 
was  within  the  statute  of  55  Geo.  Ill,  c.  184,  requiring  a 
stamp  upon  an  agreement  for  an  interest  in  lands.  It  was 
held  that  it  was.  Lord  Abinger,  C.  B.,  said :  "  Growing  fruit 
would  not  pass  to  an  executor,  but  to  the  heir ;  it  could  not 
be  taken  by  a  tenant  for  life,  or  levied  in  execution  under  a 
writ  oi  fi.fa,  by  the  sheriff;  therefore  it  is  distinct  from  all 
those  cases  where  the  interest  would  pass,  not  to  the  heir  at 
law,  but  to  some  other  person.  Undoubtedly  there  is  a  case 
in  which  it  appears  that  a  contract  to  sell  timber  growing  was 
held  not  to  convey  any  interest  in  the  land,  but  that  was  where 
the  parties  contracted  to  sell  the  timber  at  so  much  per  foot, 
and  from  the  nature  of  that  contract  it  must  be  taken  to  have 
been  the  same  as  if  the  parties  had  contracted  for  the  sale 
of  timber  already  felled."  Smith  v.  Surman  was  the  case 
referred  to  by  the  learned  judge. 

But  nowhere  has  the  law  upon  this  question  been  stated 
with  so  much  force  and  clearness  as  by  Chief  Baron  Joy,  of 
the  Irish  Bench,  in  the  case  of  Dunne  v.  Ferguson,  Hayes,  540. 
In  this  case  the  defendant  had  sold  the  plaintiff  five  acres  of 
turnips,  and  while  they  were  growing,  the  defendant  severed 
and  converted  a  part  of  them  to  his  own  use,  and  trover  was 
brought  by  the  plaintiff.  Among  other  things,  the  learned 
judge  said :  "  At  common  law,  growing  crops  were  uniformly 
held  to  be  goods;  and  they  were  subject  to  all  the  legal  corf- 
sequences  of  being  goods,  as  seizure  in  execution,  etc.  The 
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statute  of  frauds  takes  things  as  it  finds  them ;  and  provides 
for  lands  and  goods,  according  as  they  were  so  esteemed  before- 
its  enactment.  In  this  way  the  question  may  be  satisfacto- 
rily decided.  If)  before  the  statute,  a  growing  crop  had  been 
held  to  be  an  interest  in  lands  it  would  bring  them  within 
the  statute.  *  *  *  And  as  we  think  that  growing  crops 
have  all  the  consequences  of  chattels,  and  are.  like  them,  lia- 
ble to  be  taken  in  execution,  we  must  rule  the  points  raised 
for  the  plaintiff." 

Thus  the  law  in  England  may  be  considered  as  settled^ 
and  the  question,  whether  products  of  the  earth  constitute 
an  interest  in  lands  within  the  statute  of  frauds  or  not,  is 
solved  by  reference  to  the  subject-matter,  as  to  whether  it 
consists  o{  fructus  industriales,  or  is  the  mere  spontaneous 
production  of  the  earth.  The  decisions  of  the  English 
courts  are  important,  for  the  reason  that  ''  our  statute  of 
frauds  is  substantially  that  of  Charles  II.  With  the  statute,, 
the  courts  generally  adopt  the  English  construction  as  good 
authority."    Bowman  v.  Conn,  8  Ind.  58. 

Turning  now  to  the  American  courts,  we  will  find  that  the 
English  decisions  are  very  generally  upheld.  The  case  of 
Green  v.  Armstrong,  i  Denio,  550,  is  a  leading  case,  and  the 
identical  question  under  consideration  was  before  the  court 
The  plaintiff  had  by  a  verbal  contract  purchased  growing 
trees  of  the  defendant,  and  the  defendant  had  afterward  for- 
bidden the  plaintiff  to  cut  and  remove  them.  In  the  opinion 
it  was  said:  "The  precise  question  in  this  case  is,  whether  an 
agreement  for  the  sale  of  growing  trees,  with  a  right  to 
enter  on  the  land  at  a  future  time  and  remove  them,  is  a  con- 
tract for  the  sale  of  an  interest  in  land."  It  being  the 
first  time  that  the  question  had  been  before  the  court,  the 
judge  who  gave  the  opinion  said :  "  We  are,  therefore,  at  full 
liberty  to  adopt  a  broad  principle,  if  one  can  be  found,  which 
will  determine  this  precise  question  in  a  manner  which  our 
judgments  shall  approve."  The  court  then  approve  the  rules 
adopted  in  Rodwell  v.  Phillips  and  Dunne  v.  Ferguson,  and 
distinguish  between  products  which  are  the  result  of  annual 
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labor  and  cultivation,  and  those  of  a  spontaneous  growth^ 
and  say,  "These  principles  suggest  the  proper  distinction." 
The  authorities  are  referred  to  in  this  case  and  the  subject  ably 
discussed,  and  the  contract  made  held  to  be  clearly  a  contract 
for  the  sale  of  an  interest  in  lands  and  within  the  statute. 

The  same  question  was  presented  in  the  case  of  T/ie  Bank 
of  Lansingburgh  v.  Crary^  i  Barb.  542.  The  point  there  was, 
whether  growing  grass  could  be  levied  upon  as  a  chattel 
under  an  execution  against  the  same,  by  consent  verbally 
given.  The  court  held,  after  a  full  discussion  of  the  subject, 
that  the  grass  was  ''  an  interest  in  land,"  and  '^  could  not  be 
seized  as  chattels  until  severed  from  the  land." 

In  Warren  v.  Leland^  2  Barb.  613,  the  question  arose  as  ta 
the  character  of  the  writing  required  to  convey  growing 
trees,  ''they  being  an  interest  in  lands."  The  subject  was 
ably  reviewed,  and  the  case  of  Green  v.  Armstrong  approved 
as  being  correct  in  principle. 

Again,  in  Pierrepontw.  Barnard,  5  Barb.  371,  it  was  hel^ 
that  "  the  trees  were  real  estate,  and  could  not  pass,  except 
by  an  instrument  in  writing."  This  case  was  carried  to  the 
court  of  appeals,  and  reversed  upon  another  ground,  'which 
will  become  important  in  another  part  of  this  opinion.  The 
fact,  however,  that  growing  trees  were  an  interest  in  lands 
was  firmly  adhered  to.  See  Pierrepont  v.  Barnard,  2  Seld. 
279. 

In  McGregor  w.  Brozvn,  6  Seld.  1 17,  the  court, /<fr  Edwards, 
J.,  announced  the  same  doctrine,  and  in  reference  to  Green 
V.  Armstrongs  said :  **  This  decision,  as  far  as  I  am  aware,  has 
been  received  with  approbation,  and  may  be  considered  as  the 
settled  law  of  this  State." 

In  SilvemaUv.  Cole,  12  Barb.  685,  and  in  Bennett  v»  Scutt, 
18  Barb.  347,  the  Supreme  Court  declares  the  law  to  be  as. 
above  stated,  and  so  does  the  court  of  appeals,  in  Killmore  v. 
Howlett,  48  N.  Y.  569. 

This  question  has  been  before  the  Supreme  Court  of  New^ 
Hampshire  a  number  of  times,  and  the  court  has  uniformly^ 
Vol.  XLVI.— 33 
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held  that  verbal  contracts  for  the  prima  vestura  were  within 
the  statute  of  frauds.  It  was  so  held  in  Putney  v.  Day,  6  N. 
H.  430,  and  in  Olmsteadv.  Niles,  7  N.  H.  522. 

In  the  case  ol  Kingsley  v.  Holbrook, /^<^  N.  H.  313,  the 
question  was  directl}''  before  the  court,  and  was  elaborately 
discussed  in  the  opinion  given.  It  was  there  said :  "  But  the 
word  land  is  a  comprehensive  term,  including  standing  trees, 
buildings,  fences,  stones,  and  waters,  as  well  as  the  earth  we 
stand  on,  and  all  pass  under  the  general  description  of  land 
in  a  deed.  Standing  trees  must  be  regarded  as  part  and  par- 
cel of  the  land  in  which  they  are  rooted  and  from  which  they 
draw  their  support,  and,  upon  the  death  of  the  ancestor,  they 
pass  to  the  heir,  as  a  part  of  the  inheritance,  and  not  to  the 
executor,  as  emblements,  or  as  chattels.  Neither  can  they  be 
levied  upon  and  sold  on  execution,  as  chattels,  while  standing. 
This  being  the  case  when  the  statute  of  frauds  was  passed,  it 
has  since  theiT  been  properly  held,  we  think,  that  a  sale  of 
growing  trees,  with  a  right  at  any  future  time,  whether  fixed 
or  indefinite,  to  enter  upon  the  land  and  remove  them,  does 
convey  an  interest  in  the  land.'* 

In  the  State  of  Vermont,  the  same  rule  has  been  adopted 
and  adhei^d  to.  In  the  well  considered  case  of  Buck  v. 
Pickwell,  27  Vt.  157,  the  cases  were  reviewed  and  the  subject 
examined  at  length  in  an  elaborate  opinion  by  Bennett,  J., 
and  it  was  held  that  an  agreement  for  the  sale  of  growing 
trees,  with  the  right  of  the  vendee  to  enter  and  sever  them, 
and  take  them  off  at  any  future  time,  was  within  the  statute, 
and  must  be  in  writing,  to  be  available.  He  refers  to  the 
English  cases  that  distinguish  between  the  prima  vestura 
3XiAfructusindustriales  as  being  correct  in  principle. 

In  Ellison  v.  Brigham,  38  Vt  64,  the  subject  was  again 
considered.  This  was  a  suit  upon  a  verbal  agreement,  in 
which  the  defendant  had  contracted  to  cut  down  all  the  trees 

■ 

on  a  certain  tract  of  land  fit  for  logs,  and  deliver  them  at  a 
mill.  The  defendant  refused  to  comply.  Held,  that  the 
contract  was  within  the  statute  ;  and  it  was  said  that  the  fact 
that  the  trees  were  to  be  made  into  logs  was  unimportant  for 
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^'the  logs  contemplated  by  the  contract  were  the  trunks  of 
the  trees  standing;  they  would  be  the  trunks  of  the  trees  when 
delivered  at  the  mill,  and  nothing  else."  The  learned  judge 
also  remarked  that  "  the  inclination  of  the  courts  of  England 
and  in  this  country,  at  the  present  time,  is  to  limit  rather 
than  extend  the  class  of  cases  that  are  excepted  from  the 
operation  of  the  statute."  These  cases  were  approved  by 
the  same  court  in  Sterling  v.  Baldwin,  42  Vt.  306. 

The  same  view  of  the  law  has  been  decidedly  taken  by  the 
Supreme  Court  of  Mississippi.  The  case  of  Harrell  v.  Miller^ 
35  Miss.  7CX),  was  an  action  to  enforce  a  verbal  contract  for 
the  sale  of  trees.  An  able  opinion  was  given  by  Handy,  J,, 
in  which  he  refers  to  and  approves  the  rule  recognized  in 
Green  v.  Armstrong,  and  in  the  English  cases,  and  says : 
■"'When  the  statute  speaks  of  lands,  tenements,  and  heredita- 
ments, it  must  be  understood  to  refer  to  tliem,  in  such  sense 
3S  the  terms  imported  at  common  law ;  and,  according  to  the 
principles  above  stated,  growing  trees  must  be  considered  as 
pertaining  to  the  soil,  and  embraced  by  the  terms  of  the 
statute."  And '  thus  stands  the  law  in  the  State  of  Missis- 
sippi. 

In  Pennsylvania  the  decisions  are  to  the  same  effect  In 
Yeakle  v.  yacob^  33  Penn.  St.  376,  and  in  Huff  v.  McCauley^ 
53  Penn.  St.  206^  the  subject  was  discussed  and  held  as  in 
the  states  above  referred  to. 

In  the  case  of  Pattisoris  Appeal^  61  Penn.  St  294,  it  was 
again  before  the  court,  and  in  the  opinion  it  is  said :  ''  It 
would  strike  the  unprofessional  mind  with  scarcely  less  sur- 
prise than  it  would  the  professional,  if  it  were  announced 
that  the  growing  timber  on  a  man's  land  m  ight  be  held  by  a  con- 
tract in  parol,  against  everybody,  whilst  the  soil  itself  could 
only  be  legally  transmitted  by  an  instrument  in  writing;  that 
what  we  have  been  accustomed  to  consider  an  integrant  part  of 
the  freehold,  the  growing  timber,  might  be  sold  and  transmit- 
ted with  no  more  solemnity  than  a  pile  of  boards  at  a  saw- 
mill, or  bushels  of  wheat  in  a  barn.  *  *  *  jf  such  inter- 
ests might  pass  by  parol,  or  word  of  mouth,  and  become  mere 
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chattel  interests,  they  would  in  time  be  liable  in  the  hands  of 
owners,  to  seizure  and  sale  by  sherifTs  and  constables  as  per- 
sonal chattels.  From  such  a  condition  of  things  nothing  but 
inextricable  confusion  could  possibly  follow.  *  *  *  The 
distinction  in  the  English  books  between  ih^ prima  vestura 
and  ih^fructtis  indusiriales  of  land,  namely,  the  natural  growths 
and  the  products  of  agriculture,  has  always  been  regarded 
with  us."  And  thus  the  law  in  Pennsylvania  is  settled 
against  the  theory  of  the  appellant. 

In  the  State  of  New  Jersey,  the  same  rule  has  been  substan* 
tially  adopted. 

In  Scotten  v.  Brazvny  4  Harring.  Del.  324,  it  was  agreed  by 
parol  that  a  party  should  have  the  proceeds  of  a  certaia 
meadow  for  three  years  as  a  compensation  for  clearing 
it.  Held  an  interest  in  landand  within  the  statute.  In  the  opin- 
ion, it  is  stated,  that  **  it  is  well  known  that  a  distinction  has 
long  existed  between  perennial  productions  of  the  earth  and 
the  annual  fruits  of  annual  labor.  In  almost  all  cases  the 
latter  is  now  regarded  as  a  mere  chattel." 

Analogous  to  an  agreement  for  the  sale  of  growing  trees 
by  parol  is  the  sale  of  ore  in  a  mine.  When  the  ore  is  sev- 
ered from  the  land  in  which  it  is  imbedded,  it  becomes  a  mere 
chattel;  until  then  it  is  a  part  of  the  freehold. 

In  Riddle  v.  Brown ^  20  Ala.  412,  a  verbal  contract  had 
been  made  for  the  right  to  "dig  and  carry  away  ore  "  from 
a  mine,  and  it  was  decided  that  this  agreement  "  was  devoid 
of  efficacy  as  a  contract  of  sale,  because  not  in  writing,"  and 
within  the  statute. 

Anderson  v.  Simpson,  21  Iowa,  399,  was  a  similar  case,  and 
was  decided  in  the  same  manner  and  upon  the  same  grounds*. 

"An  agreement  for  the  sale  of  growing  grass  {^prima  ves- 
turd),  growing  timber,  or  underwood,  growing  fruit  and  hops,, 
not  made  with  a  view  to  their  immediate  severance  and 
removal  from  the  soil  and  delivery  as  chattels  to  the  pur- 
chaser, is  a  contract  for  the  sale  of  an  interest  in  land,  as  such 
things  are  not  distinguishable  froni  the  land  itself  in  legal  con- 
templation until  actual  severance,  and  pass  to  the  heir,  and 
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not  to  the  executor."      Ad.  Con.  54.      Addison  draws  the 
distinction  between  prima  vestura  Sind  fructus  industriales. 

The  remarks  of  Judge  Story,  in  his  work  on  Contracts,  vol. 
2,  sec.  1015  K,  are  entitled  to  great  consideration  : 

"  Where  the  contract  is  for  things  growing  on  the  land, 
which  are  such  as  would  go  to  the  heir,  it  is  within  the  stat- 
ute ;  when  it  is  for  such  crops  as  would  go  to  the  executor,  or 
may  be  sold  on  execution,  it  is  a  sale  of  chattels  not  within 
this  clause.  Another  way  of  putting  the  distinction  is  between 
annual  productions  caused  by  the  labor  of  man  which  are 
not  within  the  statute,  and  the  annual  productions  of  nature 
tiot  referable  to  the  industry  of  man  except  at  the  period 
when  first  planted,  which  are  within  the  statute.  Under  the 
former  class  are  growing  crops  of  grain  and  vegetables. 
Under  the  latter  class  are  growing  trees,  fruit,  and  grass,  not 
-severed  from  the  land.  If  they  be  severed  from  the  land, 
they  become  of  course  mere  chattels." 

See,  also,  i  Hilliard  Con.  404,  sec.  38 :  "  Growing  trees 
are  real  estate,  and  can  not  pass,  except  by  an  instrument  in 
writing.  In  some  cases,  importance  has  been  attached  to  the 
-stipulation  that  the  trees  are  to  be  taken  by  the  purchaser 
within  a  certain  time.  But  the  distinction  is  made,  that  an 
agreement  for  the  sale  of  growing  trees,  with  a  right  to  enter 
on  the  land  at  any  future  time  and  remove  them,  is  within 
the  statute,  but,  after  such  sale,  they  become  personal  prop- 
-erty  and  may  be  verbally  transferred."  See,  also,  note  5 
and  note  a,  same  page.  Also,  see  4  Kent  Com.  (11  ed.) 
517,  and  notes  d  and  2  and  3. 

Viewed  from  another  standpoint,  it  will  be  seen  that  the 
amended  answer  filed  does  not  constitute  a  bar  to  the  action 
as  brought.  It  is  alleged  in  the  answer,  "that  about  the 
time  he  *'  (appellant)  "commenced  to  cut  and  remove  said  trees, 
as  above  stated,  the  plaintiff  gave  him  notice  not  to  cut  and 
remove  said  trees  from  his  said  lands,  which  notice  of  plain- 
tiff the  defendant  disregarded,  and  proceeded  to,  and  com- 
menced to,  cut  and  remove  said  trees."  If  a  verbal  contract 
for  the  sale  of  growing  trees  amounts  to  a  license  merely  to 
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enter  upon  the  vendor's  land,  here  was  an  express  revocation 
of  the  license  given  in  the  case  before  any  act  was  done  in 
pursuance  thereof  by  the  vendee,  and  the  admission  of  this 
constitutes  one  of  the  allegations  in  the  answer  filed.  What 
is  the  effect  of  this  ? 

A  contract  that  is  required  to  be  in  writing  by  the  statute 
of  frauds  is  not  invalid  if  made  by  parol.  "  The  statute  only 
inhibits  all  actions  brought  to  enforce  it/[  Hodden  v.  yo/ut-^ 
son,  7  Ind.  394.  See,  also,  Crosby  v.  WadswortA,  6  East,  602; 
Browne  Frauds,  118.  ''  It  is  only  voidable,  and-  not  void." 
Mather  V,  Scales,  35  Ind.  i.  "But  where  the  contract  has  been 
in  fact  performed,  the  rights,  duties  and  obligations  of  the 
parties  resulting  from  such  performance,  stand  unaffected  by 
the  statute."  Slone  v.  Dennison,  13  Pick.  i.  See  Browne 
Frauds,  1 14 ;  7  Ind.  397. 

This  action  being  for  a  trespass  in  unlawfully  entering 
upon  lands,  a  plea  of  license  from  the  owner  of  the  land  to 
do  the  act  complained  of  would  be  good  as  a  plea  in  bar,  for 
"a  license  will  be  a  full  justification  for  all  acts  done  in  pur- 
suance of  its  terms."  2  Am.  L.  Cas.  752.  A  parol  license 
to  enter  on  lands  will  excuse  what  would  otherwise  be  a 
trespass.  Chit.  Con.  326;  Hilliard  Vend.  125.  "A  dispen- 
sation or  license  passeth  no  interest,  nor  alters  or  transfers 
property  in  anything,  but  only  makes  an  action  lawful,  which 
without  it  had  been  unlawful."  Thomas  v.  SorreU^  Vaughn 
330,  351.  A  license  confers  only  a  privilege,  and  does  not 
pass  an  estate,  and  may  be  revoked  or  countermanded  at  any 
time  by  the  licensor.  Simpkins  v.  Rogers,  15  111.  397 ;  Mum- 
ford  v.  Wfdtney,  1$  Wend.  380;  Cook  v.  Steams,  11  Mass. 
527;  Washb.  Easments,  6;  Ex  parte  Cobum,  i  Cow.  568. 
"A  license  cannot  be  made  available  in  any  way  as  a 
contract."  Chit.  Con.  426.  In  some  instances  a  license 
may  become  irrevocable ;  as  where  the  licensee  has  made 
expenditures  upon  the  faith  of  the  license, .  unless  the  licensee 
can  be  placed  in  statu  quo.  Stephens  v.  Benson,  19  Ind.  367; 
Lane  v.  Miller,  27  Ind.  534.     ''A  license  cannot  be  revoked 
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as  to  acts  done  under  it.    The  revocation  is  prospective, 
not  retrospective."     Snawden  v.  Wilas,  19  Ind.  13. 

A  parol  agreement  for  the  sale  of  growing  trees,  the  trees  | 
to  be  severed  and  taken  from  the  land  by  the  vendee,  as  in  j 
this  case,  will  amount  to  a  license  for  the  vendee  to  enter 
upon  the  vendor's  land,  for  the  purpose  of  making  such  sev- 
erance, and  if  such  license  is  not  revoked  before  the  trees 
are  severed,  the  title  to  the  trees  will  vest  in  the  vendee,  and  / 
the  license  after  severance  will    become   coupled  with  an  | 
interest  and  irrevocable,  and  the  vendee  will  have  a  perfect/ 
right  to  enter  and  remove  the  trees  thus  severed ;  but  iff 
before  the  trees  are  severed,  the  vendor  should  revoke  sucif 
license,  no  title  will  pass  to  the  vendee,  and  no  rights  will  vest 
by  virtue  of  such  contract. 

The  following  authorities,  some  of  which  have  already 
been  cited  on  another  point,  will  fully  support  the  views  here- 
inbefore expressed:  Pierrepontv.  Barnard^  2Seld.  284;  Drake 
V.  Wells^  II  Allen,  141;  Giles  v.  Simonds,  15  Gray,  441; 
McNealw.  Emerson,  15  Gray,  384;  Nettleton  v.  Sikes,  8  Met 
34 ;  Heath  v.  Randall,  4  Cush.  195 ;  Barnes  v.  Barnes,  6 
Vt.  388 ;  Mumford  v.  WliUney,  1 5  Wend.  380 ;  Smith  v.  Ben- 
son^ I  Hill  N.  Y.  176;  Russell  v.  Richards,  i  Fairf.  429; 
Riddle  v.  Brown,  20  Ala.  412 ;  Bennett  v.  Scutt,  18  Barb.  347 ; 
Douglas  V.  Shumway,  13  Gray,  498;  Erskiney.  Plummer,j 
Greenl.  447 ;  i  Washb.  Real  Prop.  8,  3  Am.  ed. ;  Schouler 
Pers.  Prop.  125;  Selchw.  Jones,  28  Ind.  255. 

This  leaves  for  our  examination  the  seventh  proposition 
stated  by  counsel  for  appellee.  That  is,  that  if  the  sale  of 
the  trees  was  a  sale  of  the  trees  as  chattels,  it  was  void ; 
because  there  was  no  money  paid  as  earnest,  nor  part  pay- 
ment, there  was  no  writing,  and  no  part  of  said  property 
was  received  by  the  appellant. 

The  seventh  section  of  the  statute  of  frauds  and  perjuries, 
I  G.  &  H.  351,  reads  as  follows: 

"  No  contract  for  the  sale  of  any  goods,  for  the  price  of 
fifty  dollars  or  more,  shall  be  valid,  unless  the  purchaser 
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^hall  receive  part  of  such  property,  or  shall  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  the  bargain  be 
made,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized." 

The  price  was  more  than  fifty  dollars ;  nothing  was  paid 
in  earnest  to  bind  the  bargain,  nor  in  part  payment,  nor  was 
any  memorandum  made  in  writing  of  the  bargain.  Did  the 
defendant  receive  said  property,  or  any  part  of  it,  so  as  to 
take  the  contract  out  of  the  statute  ?  To  receive  implies  the 
concurrent  acts  of  delivering  by  the  vendor  and  acceptance 
by  the  vendee.  It  signifies  a  change  of  possession  from  the 
vendor  to  the  v.endee.  A  delivery  is  a  parting  with  the 
power  over  property  by  the  seller,  with  a  view  to  its  sun- 
render  to  the  purchaser.  i  Bouv.  Diet  453 ;  Claud  v. 
Moorman^  18  Ind.  40;  Wharton  Law  Diet.  223 ;  2  Parsons 
Con.  41. 

Acceptance  would  be  a  taking  of  the  possession  and  an 
assuming  of  the  power  over  the  property.  The  trees  were 
not  chattels  while  they  were  growing.  Growing  trees  are 
a  part  of  the  real  estate  until  they  are  severed,  i  Washb. 
Real  Prop.,  3d  ed.,  pp.  8,  9 ;  Browne  Frauds,  260,  sec.  143 ; 
Addison  Con.  54;  GUes  v.  Simonds,  15  Gray,  441 ;  Douglas 
V.  Shumway^  13  Gray,  498  ;  i  Denio,  550;  and  many  other 
authorities  hereinbefore  cited. 

While  the  vendor  owns  the  real  estate  and  the  trees  are 
standing  and  growing  on  it,  the  possession  remains  in  him, 
and  no  delivery  can  take  place  short  of  transferring  to  the 
vendee  the  possession  of  and  an  interest  in  the  real  estate. 
There  was  no  severance  of  the  trees  from  the  soil  at  the 
time  the  contract  was  made,  June  25th,  1872.  Owens  com- 
menced cutting  the  trees  July  9th,  1872. 

Although  the  answer  says  the  plaintiff  then  and  there 
delivered  to  the  defendant,  and  the  defendant  then  and  there 
accepted,  these  expressions  must  be  taken  in  connection 
with  the  other  averments,  and  amount  to  nothing.  At  the 
time  of  the  sale,  the  trees  were  standing  and  growing;  all 
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that  occurred  amounted  to  an  agreement  upon  the  terms. 
Before  a  tree  was  cut,  the  money  was  offered  and  refused, 
and  the  contract  rescinded,  and  the  license  to  enter  and 
sever  and  remove  the  timber  revoked.  No  act  of  taking  pos- 
session by  the  vendee,  or  of  parting  with  it  by  the  vendor,  had 
ever  occurred.  The  allegations  in  the  complaint  in  regard 
to  the  trees  constitute  a  part  of  the  contract.  The  acts  of 
•delivery  and  acceptance,  mentioned  in  the  statute,  are  some- 
thing over  and  beyond  the  agreement,  of  which  they  are  a 
part  performance.  There  must  be  some  act  over  and  beyond 
the  words  of  a  contract,  to  amount  to  a  delivery.  The  seller 
must  relinquish  his  dominion  over  the  property  and  put  it 
in  the  power  of  the  vendee.  Even  in  symbolical  delivery 
this  is  the  case ;  by  delivering  the  key  of  the  warehouse,  or 
•directing  the  bailee  of  the  goods  to  deliver  them  to  the 
sendee.  Although  it  is  true  that  it  is  not  always  easy  to 
make  an  actual  delivery  of  bulky  and  ponderous  articles^ 
there  are  other  ways  of  satisfying  the  statute  of  frauds.  The 
parties  may  put  their  contract  in  writing,  or  the  purchaser 
may  pay  part  or  all  the  money.  ShincUer  v.  Houston^  i 
Comst.  261;  Brabin  v.  Hyde^  yi  N.  Y.  519;  Denny  v.  Wil- 
liams, 5  Allen,  I ;  Snow  v.  Warner,  lo  Met.  132.  The 
case  of  Shindler  v.  Houston  is  a  leading  case,  in  which 
all  the  authorities  are  reviewed,  and  it  is  referred  to  in  the 
notes  to  3  Parsons  Con.  41,  Smith  Mercantile  Law,  608,  and 
7i  Kent  Com.,  i  ith  ed.,  502.  In  Shindler  v.  Houston,  of  the 
doctrine  cited  from  the  Pandects,  that  the  consent  of  the 
party  upon  the  spot  is  sufficient  possession  <9f  a  column  of  gran- 
ite, which  by  its  weight  and  magnitude  was  not  susceptible  of 
any  other  delivery,  the  court  say  that  the  Roman  law  has 
nothing  in  it  analogous  to  our  statute  of  frauds ;  and  further, 
that  it  is  fairly  to  be  inferred  that  the  consent  of  the  vendor, 
that  the  purchaser  should  take  possession,  was  subsequent 
to  the  sale. 

In  our  opinion,  the  ruling  of  the  court  below  was  correct 
in  sustaining  the  demurrer  to  the  answen 

The  judgment  is  affirmed,  with  costs. 
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Landers  et  al.  v.  Douglas  et  dx. 

Married  Wosian. — Failure  to  Plead  Coverture. — ^If  a  married  woman  fails  to' 
make  the  defence  of  coverture  to  an  action  on  her  contract,  and  a  judgment 
is  rendered  thereon,  she  is  bound  by  the  judgment 

From  the  Brown  Circuit  Court. 

F.  T.  Hordf  for  appellants. 

W.  W,  Herod  and  F.  Winter^  for  appellees. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellee  Lou- 
isa Douglas,  joining  with  her  husband,  Charles  G.  Doug- 
las, against  the  appellants.  The  material  facts  stated  in  the 
complaint  are,  that  the  plaintiff  Louisa,  while  she  was  covert, 
executed  two  promissory  notes,  together  with  Amos  Par- 
merlee  and  George  Staples,  as  sureties  for  her  said  husband, 
to  Landers,  Tarkington,  and  Patterson,  for  a  debt  which  the 
payees  held  against  her  husband ;  that  the  payees  of  the^ 
notes  had  full  knowledge  of  the  coverture  of  said  Lou- 
isa at  the  time  of  the  execution  of  the  notes ;  that  after- 
ward the  payees  of  the  notes  took  judgment  by  default 
thereon  against  the  said  Louisa  and  the  other  makers 
thereof,  in  the  court  of  common  pleas  of  Brown  county, 
and  have  issued  an  execution  thereon,  and  that  the  sheriff 
has  levied  the  same  upon  the  property  of  the  said  Louisa, 
and  is  about  to  sell  the  same.  Prayer  for  an  injunction^ 
etc.,  and  that  the  judgment  may  be  set  aside. 

There  was  a  demurrer  to  the  complaint  for  the  want  of 
sufficient  facts,  bfit  it  was  overruled,  and  exception  taken. 
Such  further  proceedings  were  had  as  that  the  judgment 
against  the  said  Louisa  was  declared  null  and  void  and  the 
defendants  enjoined  from  enforcing  the  same  by  execution 
or  otherwise. 

This  judgment  must  be  reversed.  A  married  woman  may 
interpose  the  defence  of  coverture  to  an  action  against  her 
upon  her  contracts,  but  if  she  fails  to  make  defence,  and  lets 
judgment  go  against  her  by  default,  she  is  as  much  bound 
by  the  judgment  as  if  she  had  not  been  under  coverture^ 
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The  defence  of  coverture  must  be  interposed  to  an  action^ 
like  that  of  infancy,  or,  indeed,  any  other  defence ;  but  if 
not  at  the  proper  time  interposed,  a  judgment  rendered  on 
the  contract  of  a  married  woman  will  be  as  valid  as  if  no 
such  defence  ever  existed.  McDaniel  v.  Carver^  40  Ind.  250; 
Van  Metre  v.  Wolfy  2j  Iowa,  341 ;  EJson  v.  O'Dowd^  40  Ind. 
300.  The  demurrrer  to  the  complaint  should  have  been 
sustained. 

The  judgment  below  is  reversed,  with  costs,  with  instruc* 
tions  to  the  court  below  to  sustain  the  demurrer  to  the  com- 
plaint. 


Butler  v.  Holtzeuan  et  al. 

From  the  Monroe  Circuit  Court 

y.  H.  Louden  and  y.  H.  Rogers^  for  appellant. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant  and  ten  others.  Judgment  was  rendered 
against  all  of  the  defendants ;  one  only  has  appealed  and 
assigned  errors,  without  taking  any  steps  under  sec.  551,  2 
G.  &  H.  270;  and  under  the  uniform  ruling  of  this  court  the 
appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 
BusKiRK,  J.,  being  related  to  one  of  the  appellees,  was 
absent. 
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1 137    3491 

riS4   ^1  PRAcncB, — Reuiew  of  yudgment, — Parties, — A  person  who  is  notapaxtj  to 

~ —      '  an  action,  or  an  heir,  devisee,  or  peisonal  representative  of  a  deceased  party 

or  otherwise  in  privity,  cannot  be  affected  by  the  judgment  therein,  and  tan- 
not  sustain  a  proceeding  to  review  the  judgment. 

Pleading. — Complaint  for  Review, — A  complaint  for  review  must  bring  before 
the  court  a  record  of  the  proceedings  and  judgment  sought  to  be  reviewed.  A 
reference  to  the  proceedings  sought  to  be  reviewed  is  insufficient. 

-Same. — Cause  of  Action  Perfected  before  Suit, — A  complaint  by  a  party  rlatming 
an  interest  in  real  estate  or  the  proceeds  thereof,  as  heir  of  one  taking  an 
interest  in  the  estate  after  the  termination  of  a  life  estate,  must  show  that  the 
person  in  whom  the  life  estate  vested  was  dead  before  the  commencement  of 
the  suit. 

SAM'E.^^Complaint  for  Recovery  of  Money, — ^A  complaint  that  asks  a  judgment 
for  an  amount  in  money,  as  well  as  a  review  of  a  judgment,  to  which  the  plain- 
tiff was  not  a  party  and  by  which  he  is  not  boux^d,  may  be  sustained  as  a 
complaint  for  the  recovery  of  money,  though  not  good  as  a  complaint  for 
review. 

Practice. — Joint  Demurrer, — ^Where  two  or  more  parties  unite  in  demurring 
to  a  pleading,  if  the  demurrer  is  not  well  taken  as  to  all  of  them,  it  must  be 
overruled  as  to  alL 

Conveyance. — Construction, — Remainder, — Trust  Deed, — ^Where,  by  the  tenns 

of  a  trust  deed,  a  life  estate  is  given  to  A«,  remainder  for  life  or  during  wid- 

*  owhood  to  four  females,  B.,  C,  D.,  and  E.,  with  remainder  in  fee  to  their 

children,  the  children  of  each  to  inherit  and  receive  the  share  of  their  mother, 

the  fee  simple  does  not  vest  in  B.,  C,  D.,  and  E. 

Same. —  Words,— ^^  CAildren.'*— The  word  "  children"  in  such  case  is  not  to  be 
understood  as  a  word  of  limitation.    It  is  a  word  of  purchase. 

Same. — '*  Inherit** — ^The  word  " inherit,*'  as  used  in  such  deed,  indicates  that 
the  children  shall  take  by  families,  and  not  as  individuals. 

Same. — SheiUys  Case. — ^The  use  of  the  word  **  children  "  in  such  deed  docs  not 
bring  the  case  within  the  rule  in  Shelley's  case. 

Same. —  Vested  Interest  in  Children, — An  interest  in  the  lands,  by  virtue  of  tfae 
deed  of  trust,  vested  in  the  children  of  B.,  C,  D.,  and  E. 

Same. — Remainder, — Contingency. — ^The  remainder  in  such  case  is  not  limited 
on  a  contingency  which  operates  to  abridge  or  destroy  the  particular  estate. 
The  contingency  of  death  or  marriage  is  in  the  particular  estate,  and  not  the 
remainder. 

Same. —  Vested  Estate, — ^The  trust  deed  gave  the  children  of  C.  a  vested  remain- 
der, to  take  effect  in  possession  upon  the  death  or  marriage  of  C. 

Same.— The  death  of  F.,  a  daughter  of  C,  who  was  living  at  the  time  of  the 
execution  of  the  deed  of  trust,  but  who  died  before  C,  could  not  destroy  or 
forfeit  the  estate  of  F.,  but  at  her  death  it  descended  to  her  son. 
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Remainder. — Personal  Property. — A  remainder  may  be  created  in  personal 
property  as  well  as  in  real  estate. 

Practice. — yoint  Demurrer. — Assignment  of  Error. — ^Where  a  joint  demurrer 
of  several  defendants  to  a  complaint,  good  as  to  a  part  of  the  defendants,  is 
overruled  and  judgment  is  rendered  on  demurrer  for  the  plaintiff,  and  there  is 
no  separate  assignment  of  error  as  to  the  sufficiency  of  the  complaint,  no  ques* 
tion  is  presented  for  review  as  to  the  right  of  the  plaintiff  to  recover  against 
all  the  defendants. 

From  the  Posey  Common  Pleas. 

A.  P.  Hovey^  G.  V.  Menzies^  and  E,  D.  Owen^  for  appel- 
lants. 

y.  Pitcher  and  H.  C.  Pitcher,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  the  object  of  which  was  to  ascertain  and 
assert  the  rights  of  the  appellee  under  a  deed  pf  trust,  exe- 
cuted by  Robert  Dale  Owen,  Mary  Jane,  his  wife,  David 
Dale  Owen,  and  Caroline  C,  his  wife,  Richard  Owen,  and 
Anne  Eliza,  his  wife,  and  Robert  H.  Faunleroy,  and  Jane  Dale, 
his  wife,  parties  of  the  first  part,  and  John  Cooper,  William 
C.  Pelham.  and  Elisha  E.  Morgan,  trustees,  of  the  second 
part,  on  the  i8th  day  of  November,  1844,  the  consideration 
for  the  conveyance  moving  or  having  amoved  from  Robert 
Owen,  the  father  of  the  grantors. 

The  deed  conveys  a  large  quantity  of  real  estate,  situated 
in  Posey  county,  in  this  State,  by  its  appropriate  description, 
and  the  trust  is  declared  as  follows :  "  To  have  and  to  hold 
the  said  conveyed  premises,  with  the  appurtenances,  unto  the 
said  parties  of  the  second  part  and  their  heirs,  and  to  their 
successors^  if  any  such  shall  be  appointed  as  hereinafter  pro- 
vided, as  trustees,  and  in  trust  only,  for  the  sole  use,  benefit, 
and  behoof  of  the  said  Robert  Owen,  in  his  life  rent,  whom 
failing  by  death,  for  the  joint  and  equal  use,  benefit,  and 
behoof  of  the  said  Jane  Dale,  wife  of  the  said  Robert  H, 
Fauntleroy,  Mary  Jane,  wife  of  the  said  Robert  Dale  Owen, 
Caroline  C,  wife  of  the  said  David  Dale  Owen,  and  Anne 
Eliza,  wife  of  the  said  Richard  Owen,  in  life  rent ;  and  failing. 
them,  or  any  or  either  of  them  by  death,  or  second  marriage^ 
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as  hereinafter  mentioned,  for  the  use,  benefit,  and  behoof  of 
their  children  respectively,  as  hereinafter  mentioned,  in  fee 
simple,  and  forever." 

The  trustees  are  then  authorized  and  directed  to  sell  the 
lands  and  invest  the  proceeds  at  interest,  payable  semi-annu- 
ally. The  deed  then  proceeds  thus :  "  But  also  declaring 
that  the  said  trustees  and  their  successors,  if  any,  are  to  hold 
the  said  sums  of  principal  and  interest  thus  derived  from  the 
lands  hereby  conveyed,  for  the  use,  benefit,  and  behoof  of 
the  said  Robert  Owen,  in  life  rent,  for  his  use  during  his 
natural  life,  only  paying  to  him,  the  said  Robert  Owen,  or 
his  order,  the  termly  payments  of  interest  aforesaid  semi- 
annually during  the  term  of  his  natural  life ;  and  at  and 
after  his  death,  for  the  life  rent  use  of  the  said  Jane  Dale 
Fauntleroy,  Mary  Jane  Owen,  Caroline  C.  Owen,  and  Ann 
Eliza  Owen,  in  equal  portions,  during  their  natural  lives,  or 
first,  if  any,  widowhood ;  only  paying  to  them,  the  said  Jane 
Dale,  Mary  Jane,  Caroline  C,  and  Anne  Eliza,  or  their  sev- 
eral orders,  one-fourth  each  of  the  termly  payments  of  inter- 
est aforesaid  semi-annually  during  their  natural  lives  or  wid- 
owhood, if  any,  aforesaid;  and  in  the  event  of  the  death  or 
second  marriage  ofany  of  them,  then  for  the  use  and  behoof  of 
the  children  of  the  same,  in  fee  and  forever ;  the  children  to 
inherit  and  receive  the  mother's  equal  share  at  her  death,  or 
at  her  second  marriage ;  and  further  declaring  that  the  lands 
hereby  conveyed,  and  the  proceeds  thereof  when  sold,  shall 
not  be  subject  to  they«j  marite  of  them,  the  said  Robert  H. 
Fauntleroy,  Robert  Dale  Owen,  David  Dale  OweH,  or  Rich- 
ard Owen,  or  any  of  them,  nor  to  their  right  of  administra- 
tion ;  nor  be  subject  to  nor  be  liable  for  their  debts  or  deeds, 
but  shall  be  applied,  after  payment  of  reasonable  expenses 
of  the  sale  of  the  lands  aforesaid  and  the  other  expenses  of 
the  trusteeship,  solely  and  exclusively,  first,  for  the  life  rent 
use  of  the  said  Robert  Owen,  as  aforesaid,  and  failing  him 
by  death,  then  for  the  life  rent  use  of  the  said  Jane  Dale, 
Mary  Jane,  Caroline  C,  and  Anne  Eliza,  in  equal  portions, 
as  aforesaid;  and  failing  them,  or  any  of  them  by  death  or 
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« 

second  marriage,  as  aforesaid,  for  the  use  and  behoof  of  their 
children  as  aforesaid,  in  fee  and  forever." 

Provision  is  made  for  the  appointment  of  new  trustees  by 
the  grantees,  in  the  event  that  it  shall  become  necessary. 

Provision  is  also  made  for  the  collection  and  application 
-of  the  rents  of  unsold  lands,  by  the  trustees,  etc. 

The  complaint  is  in  two  paragraphs,  each  of  which  was 
lield  good  on  demurrer  thereto,  alleging  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  rulings 
-of  the  court  upon  these  demurrers  are  the  alleged  errors. 
There  is  a  statement  of  a  third  error,  that  is,  the  rendition  of 
judgment  against  the  defendants. 

In  the  first  paragraph  of  the  complaint,  the  execution  of 
the  trust  deed  is  alleged,  and  that  a  copy  of  it  is  filed  with 
and  made  part  of  the  complaint;  that  two  of  the  trustees, 
Pelham  and  Morgan,  were  dead,  and  that  Cooper,  the  other, 
had  resigned ;  that  James  Sampson  and  Richard  S.  Horn- 
brook  were  appointed  trustees  in  manner  and  form  as  pro- 
vided in  said  deed,  and  took  upon  themselves  the  duties  of 
said  trust  and  have  continued  to  act  as  such  to  the  present 
time;  that  since  the  execution  of  said  deed  Jane  Dale  and 
her  husband,  Robert  H.  Fauntleroy,  have  both  died,  and  that 
said  Jane  Dale  left  surviving  her  her  children,  Constance, 
since  intermarried  with  James  Runcie,  Ella  Davidson,  inter- 
married with  George  Davidson,  and  Arthur  Fauntleroy ;  that 
David  Dale  Owen  has  died.  It  is  then  alleged  that  at  the 
November  term,  1869,  of  the  Posey  Common  Pleas,  Robert 
Dale  Owen,  Mary  Jane  Owen,  and  her  children,  Juh'an  Dale, 
Rosamond  Dale,  and  Ernest  Dale  Owen,  Caroline  C.  Owen 
and  her  children,  Alfred  D.  Owen,  Anna  M.  Scheldt,  William 
H.  Owen,  and  Nena  Dale  Owen,  Anne  Eliza  Owen,  and  her 
children,  Eugene  F.  and  Horace  P.  Owen,  filed  their  petition 
and  complaint  ex  parte  in  said  court,  praying  the  said  court 
to  order  and  decree  a  distribution  of  the  personal  property 
of  the  said  trust  estate  among  the  children  of  Mary  Jane, 
Caroline  C,  and  Anne  Eliza  Owen,  to  wit,  naming  them  as 
above. 
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It  is  further  alleged  that  on  the  hearing  of  said  petition 
the  trustees  James  Sampson  and  Richard  S.  Hornbrook, 
were,  by  said  court,  ordered  to  pay  to  the  children  of  the  said 
Mary  J.,  Caroline  C,  and  Anne  Eliza  all  the  personal  prop- 
erty of  said  trust  estate,  amounting  to  a  large  sum,  to  wit, 
thirty-eight  thousand  six  hundred  and  forty-three  dollars  and 
ninety  cents,  being  the  proceeds  from  sales  of  lands  and 
interest  thereon,  in  accordance  with  the  terms  of  said  deed 
of  trust ;  that  said  trustees  Sampson  and  Hornbrook  after- 
ward, in  pursuance  of  the  order  of  said  court  so  made,  paid 
to  Julian  D.,  Rosamond  D.,  and  Ernest  D.  Owen,  children 
of  Mary  Jane  Owen,  twelve  thousand  eight  hundred  and 
eighty-one  dollars  and  thirty  cents,  to  Alfred  D.Owen,  Anna 
M.  Scheldt,  William  H.  Owen,  and  Nena  Dale  Park,  formerly 
Owen,  children  of  Caroline  C.  Owen,  the  same  amount,  and 
to  Eugene  F.  and  Horace  P.  Owen,  children  of  Anne  Eliza 
Owen,  the  same  amount ;  that  since  said  decree  Nena  Dale 
Owen,  one  of  said  parties,  has  intermarried  with  one  Charles 
A.  Park,  and  that  Mary  Jane  Owen,  another  of  the  parties  to 
said  suit,  had  died,  leaving  surviving  her  her  children  above 
named,  and  her  grandchild,  Robert  Cooper,  the  plaintiff 
herein,  who  is  the  son  of  Florence  Cooper,  formerly  Owen, 
who  was  the  daughter  of  said  Mary  Jane  Owen,  and  whose 
death  occurred  previously  to  that  of  the  said  Mary  Jane  Owen. 
He  alleges  that  he  was  not  a  party  to  the  said  suit  for  parti- 
-  tion  and  distribution,  nor  was  he  served  with  a  summons  nor 
notified  in  other  lawful  manner  of  the  pendency  of  said  suit; 
and  further  says  that  he  is  interested  in  the  said  distribution 
and  partition  as  one  of  the  beneficiaries,  for  whose  use  and- 
benefit  said  deed  of  trust  was  made  and  executed ;  and  that 
upon  the  death  of  his  grandmother,  the  said  Mary  Jane  Owen, 
he  was  entitled  to  take  and  receive  the  share  of  the  said  trust 
estate  to  which  his  mother,  Florence  Cooper,  would  have  been 
entitled  had  she  been  living ;  and  plaintiff  further  says,  that 
at  the  date  of  the  execution  of  said  deed  Robert  Owen,  Mary 
Jane  Owen,  and  Florence  Cooper  were  in  being,  and  that 
the  said  Florence  Cooper  died  intestate  previous  to  the  death- 
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of  said  Mary  Jane,  her  mother,  leaving  surviving  her  as  her 
only  heir  at  law  the  said  Robert  Cooper,  plaintiff  herein ;  and 
he  further  says  that  no  administration  has  ever  been  granted 
upon  the  estate  of  the  said  Florence  Cooper,  and  that  there 
are  no  debts  owing  by  said  estate.  Prayer  that  the  order  dnd 
decree  of  said  court  of  common  pleas  may  be  in  all  things 
revoked  and  set  aside,  and  the  proceedings  opened  and 
reviewed,  and  for  all  other  proper  relief 

The  second  paragraph  of  the  complaint  alleges  the  same 
facts  substantially,  and  also  that  the  judgment  of  the  common 
pleas  was  wrongfully  and  fraudulently  procured.  Refer- 
ence is  made  to  the  proceedings  in  the  common  pleas,  and  a 
copy  of  the  deed  of  trust  is  made  part  of  this  paragraph.  It 
alleges  that  Robert  Owen,  Jane  D.  Fauntleroy,  and  Mary 
Jane  Owen  are  dead,  but  does  not  state  when  or  in  what  order 
of  time  they  died,  nor  whether  they  died  before  or  after  the 
judgment  in  the  common  pleas. 

This  paragraph  concludes  with  a  prayer  that  the  order  of 
the  common  pleas  may  be  set  aside  and  vacated,  and  asks 
judgment  against  James  Sampson,  Richard  S.  Hornbrook, 
Robert  Dale  Owen,  Julian  D.  Owen,  Rosamond  D.  Owen^ 
Ernest  D.  Owen,  Caroline  C.  Owen,  Alfred  D.  Owen,  Anna 
M.  Scheldt,  William  H.  Owen,  Nena  D.  Park,  Ann  Eliza 
Owen,  Eugene  F.  Owen,  and  Horace  P.  Owen,  for  the  sum 
of  five  thousand  dollars,  and  for  other  proper  relief. 

Upon  overruling  the  demurrer,  the  defendants  declined  to 
make  any  further  defence,  and  judgment  was  rendered, 
vacating  and  setting  aside  the  order  and  decree  of  the  com- 
mon pleas,  and  for  three  thousand  six  hundred  and  eigh^- 
seven  dollars  and  twenty-five  cents,  against  James  Sampson, 
Richard  S.  Hornbrook,  Robert  Dale  Owen,  Julia  D.  Owen, 
Rosamand  D.  Owen,  Ernest  D.  Owen,  Caroline  C.  Owen, 
Alfred  D.  Owen,  Anna  M'  Scheldt,  William  A.  Owen,  Ncna 
D.  Park,  Anne  Eliza  Owen,  Eugene  F.  Owen,  and  Horace 
P.  Owen. 

As  we  understand  the  paragraphs  of  the  complaint,  both. 
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of  them  seek  to  review  and  set  aside  the  proceeding  in  the 
common  pleas,  by  which  the  trustees  were  directed  to  pay 
over  to  the  persons  therein  named  the  estate  which  was  in 
their  hands.  The  first  paragraph  of  the  complaint  asks  no 
other  specific  relief.  To  the  first  paragraph  there  seems  to 
us  to  be  several  valid  and  fatal  objections  : 

1.  The  plaintiff  in  this  action  was  not  a  party  to  the  action 
or  proceeding,  the  judgment  in  which  he  seeks  to  review, 
nor  is  he,  as  to  the  estate  in  question,  an  heir,  devisee,  or 
personal  representative  of  a  deceased  party.  He  does  not 
claim  as  an  heir,  devisee,  or  personal  representative  of  his 
grandmother,  Mary  Jane  Owen,  who  was  a  party  to  the  suit, 
but  had  a  life  estate  only.  But  on  the  contrary,  he  claims 
that  by  the  terms  of  the  deed  of  trust  his  mother,  Florence 
Cooper,  took  a  vested  remainder,  which  he  inherited  at  her 
decease.  He  was  not  a  party  to  the  suit,  nor  was  his  mother. 

One  not  a  party  to  a  judgment,  and  not  claiming  as  heir, 
devisee,  or  personal  representative  of  a  deceased  party,  or 
otherwise  in  privity,  cannot  be  affected  by  the  judgment; 
and  for  this  reason,  it  is  a  rule,  that  he  cannot  sustain  a 
complaint  to  review  the  judgment.  The  rule  is,  that  "any 
person  who  is  a  party  to  any  judgment,  or  the  heirs,  devisees 
or  personal  representatives  of  a  deceased  party,  may  file  in 
the  court  where  such  judgment  is  rendered,  a  complaint," 
etc.     2  G.  &  H.  279,  sec.  586;  Casselv.  Case^  14  Ind.  393* 

2.  The  paragraph  does  not  bring  or  profess  to  bring 
before  the  court  a  record  of  the  proceedings  and  judgment 
sought  to  be  reviewed.  This  is  essential  to  the  sufficiency 
of  such  a  complaint.    McDade  v.  McDade^  29  Ind.  340. 

3.  It  does  not  appear  from  this  paragraph  of  the  com- 
plaint that  Robert  Owen,  the  part}'-  who,  under  the  deed  of 
trust,  took  the  first  life  estate,  was  dead  at  the  time  of  filing 
the  complaint  or  commencing  the  action  in  this  case.  Until 
after  his  death,  by  the  express  terms  of  the  trust,  neither 
the  four  females  named,  nor  their  children,  could  take  any 
interest  under  the  deed,  or  maintain  any  action  therefor. 
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For  these  reasons,  we  must  regard  the  first  paragraph  of  the 
complaint  as  clearly  bad. 

What  we  have  said  of  the  first  paragraph  of  the  complaint 
may  be  said  also  of  the  second  paragraph,  so  far  as  it  is  to 
be  regarded  as  a  complaint  to  review  the  judgment  of  the 
common  pleas.  The  mere  reference  in  this  paragraph  to 
the  record  of  the  proceeding  in  the  common  pleas  is  insuffi- 
cient. If  the  court  could  be  supposed  to  know  what  is  con- 
tained in  its  records,  or  could  examine  the  same,  this  court 
cannot  do  so.  A  copy  of  the  proceedings  and  judgment 
should  have  accompanied  the  complaint,  to  comply  with  the 
rule  in  question. 

But  we  have  concluded  that  as  the  second  paragraph  is 
based  upon  the  deed  of  trust,  and  prays  for  judgment  for  an 
amount  in  money,  as  well  as  for  a  review  [of  the  judgment 
of  the  common  pleas,  and  as  the  appellee  is  not  bound  by 
the  judgment,  it  may  be  sustained'  as  a  complaint  for 
the  recovery  of  money,  although  it  is  defective  as  a  com- 
plaint to  review  the  judgment 

The  demurrer  to  this  paragraph  of  the  complaint  is  by  aU 
the  defendants  jointly,  and  hence  we  need  not  inquire 
whether  or  not  a  cause  of  action  is  shown  against  all  the 
•defendants.  The  rule  is,  that  where  two  or  more  unite  in 
demurring  to  a  pleading,  the  demurrer  must  be  well  taken 
as  to  all  of  them,  or  it  must  be  overruled  as  to  all.  If  there 
is  a  cause  of  action  shown  against  any  of  the  defendants,  the 
demurrer  was  correctly  overruled. 

The  trustees,  as  well  as  the  parties  to  whom  the  trust 
funds  were  paid  by  order  of  the  common  pleas,  are  made 
parties  to  the  suit,  and,  as  we  understand  the  complaint,  some 
other  parties  also.  Assuming,  then,  that  the  proper  parties 
are  before  the  court,  we  shall  proceed  to  examine  and  decide 
the  main  question  discussed  by  counsel. 

By  the  trust  deed,  a  life  estate  in  the  usa  is  given  to  Rob- 
ert Owen,  remainder  for  life  to  the  four  females  named,  with 
remainder  in  fee  to  their  children,  the  children  of  each  tak- 
ing the  share  of  their  mother.    There  is  no  question  as  to 


532  SUPREME  COURT  OF  INDIANA. 

Owen  €t  aL  v.  Cooper. 

the  effect  of  a  second  marriage  of  Mary  Jane  Owen,  wife  of 
Robert  Dale  Owen,  she  being  dead  and  her  husband  still 
living,  and  there  being  no  pretence  that  there  was  any  sec- 
ond marriage. 

The  first  position  of  counsel  for  the  appellants  is,  that  the 
word  "  children,"  in  that  part  of  the  deed  which  limits  the 
remainder  in  fee,  is  to  be  understood  as  a  word  of  limita- 
tion, and  that  the  fee  simple  vested  in  the  four  females  tak- 
ing the  second  life  estate  in  the  use.     We  do  not  think  this 
is  the  proper  construction  of  the  instrument     In  the  ludh 
endum  et  tenendum  clause  of  the  deed,  it  is  said :     "And  fail- 
ing them,  or  any  or  either  of  them,   by  death  or  second 
marriage,  as  hereinafter  mentioned,  for  the  use,  benefit,  and 
behoof  of  their  children  respectively,  as  hereinafter  men- 
tionedy  in  fee  simple  and  forever."     This  language  describes 
the  manner  of  holding  the  lands  conveyed,  and  the  interests 
therein.    The  part  pf  the  deed  referring  to  the  uses  in  the 
proceeds  of  the  land  when  sold,  so  far  as  the  children  are 
concerned,  is  as  follows :     ''And  in  the  event  of  the  death  . 
or  second  marriage  of  any  of  them,  for  the  use  and  behoof 
of  the  children  of  the  same  in  fee  forever,  the  children  to 
inherit  and  receive  their  mother's  equal  share  at  her  death, 
or  at  her  second  marriage."     We  do  not  think   the  word 
"  inherit"  used  here  can  change  the  evident  meaning  and 
intention  of  the  other  words.     It  was  used  for  the  purpose 
of  indicating  the  intention  that  the  children  of  each  of  the 
women  named  should  receive  one-fourth  of  the  estate,  or  in 
other  words,  that  they  should  take  by  families,  and  not  as 
individuals.     The  word  "  children"  is  not  a  word  of  limita- 
tion, but  is  a  word  of  purchase.     Sorden  v.  Gatewood,  i  Ind. 
107;   Doe  V.  yackman^  5   Ind.    283;  Andrews  v.   Spurlin^ 
35  Ind.  262. 

The  case  is  not  brought  within  the  rule  in  Shelley's  case 
by  the  use  of  the  word  *'  children"  to  designate  the  persons 
who  are  to  take  the  remainder. 

Again,  counsel  for  the  appellants  say : 

''  We  see  that  in  the  deed  under  consideration  the  lands 
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^re  to  be  sold  before  the  children  can,  take  anything.  The 
complaint  leaves  us  entirely  without  daia  upon  which  to  rest 
any  knowledge  of  the  time  when  the  land  was  converted 
into  such  shape  as  could  go  to  the  children*  Now»  if  the 
intermediate  estate  had  closed  before  the  land  was  sold,  there 
was  no  capacity  then  to  take.  Until  the  intervening  circum- 
stance in  the  nature  of  a  precedent  condition  had  occurred, 
until  the  property  was  in  such  shape  as  had  been  granted 
to  the  children,  it  could  not  vest.  This  not  having  been 
•done  in  the  lifetime  of  Florence  Cooper,  there  was  then  no 
such  property.     Nothing  can  vest  that  has  no  existence." 

We  think  it  a  mistake  to  suppose  that  no  interest  in  the 
lands  vested  in  the  children  of  the  four  women  who  took 
the  second  life  use.  The  use  or  estate  in  the  lands,  as  well 
as  in  their  proceeds,  is  clearly  declared  by  the  deed  in  favor 
of  the  children.  But  the  complaint  shows  that  the  lands 
have  been  converted  into  money,  and  this  fact  would  seem 
to  render  any  further  discussion  of  this  point  unnecessary, 
.if  under  other  circumstances  there  was  anything  in  it* 

Again,  counsel  say : 

'*  It  is  said.  Rev.  Stat.  1843,  P-  42St  sec.  61,  that '  a  remain- 
'der  may  be  limited  on  a  contingency,  which,  in  case  it  should 
happen,  will  operate  to  abridge  or  determine  the  precedent 
estate ;  and  every  such  remainder  shall  be  construed  a  con- 
ditional limitation,  and  shall  have  the  same  effect  as  such  a 
limitation  would  have  bylaw.' 

"There  is  a  'contingency,  which,  in  case  it  should  hap- 
pen, would  operate  to  abridge,*  and  '  determine  the  prece- 
dent estate,'  namely,  the  second  marriage  of  Mary  Jane 
Owen  and  the  others.  The  effect  of  the  deed  is,  that  the 
remainder  shall  go  to  the  children  after  the  life  estate  of 
Mary  Jane  Owen  and  the  others,  but  if  they  marry  a  second 
time  it  shall  then  *  terminate'  their  life  estate,  and  the  remain- 
der shall  go  over.  We  have  then  a  conditional  limitation. 
A  conditional  limitation  is  not  a  vested  remainder." 

The  remainder  in  this  case  is  not  limited  on  a  contingency 
which  operates  or  could  operate  to  abridge  or  destroy  the 
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particular  estate.  The  contingency  spoken  of  is  in  the  par- 
ticular estate,  and  not  the  remainder.  The  particular  estate 
preceding  the  final  remainder  is,  by  its  express  terms,  to 
continue  only  for  the  life  or  widowhood  of  the  takers,  and 
it  cannot  be  said  that  a  remainder  which  is  to  take  effect  in 
possession  or  use  on  the  death  or  marriage  of  them  or  one 
or  more  of  them  operates  to  abridge  or  destroy  the  partic- 
ular or  precedent  estate.  The  instance  given  by  Kent  in 
illustration  of  the  rule  contended  for  by  counsel  is  this: 
"  If  there  be  a  lease  to  A.  for  life,  and  if  B.  do  a  certain  act, 
that  the  estate  of  A.  shall  then  cease,  and  the  remainder 
immediately  vest  in  C,  it  is  clear  that  the  remainder  will  be 
void  in  that  case."  But  if  the  position  of  counsel  was  cor- 
rect, we  do  not  see  how  it  could  benefit  him  in  this  case. 
The  rule  for  which  he  contends  applied  to  common  law  con- 
veyances and  followed  from  the  maxim  that  none  but  the 
grantor  and  his  heirs  shall  take  advantage  of  a  condition. 
But  limitations  in  wills  and  in  conveyances  to  uses,  on  such 
conditions,  are  good,  as  conditional  limitations,  or  future  or 
shifting  uses,  or  executory  devises ;  and  upon  the  breach  of 
the  condition,  the  first  estate,  ipso  facto,  determines  without 
entry,  and  the  limitation  over  commences  in  possession.  4. 
Kent  Com.  249,  star  paging ;  Rev.  Stat.  1843,  p.  425,  sec 
61. 

It  is  alleged  in  the  second  paragraph  of  the  complaint, 
''that  at  the  date  of  the  execution  of  said  deed,  Robert 
Owen,  Mary  Jane  Owen,  and  Florence  Cooper  were  in  being, 
and  that  the  said  Florence  Cooper  died  intestate,"  etc.  We 
regard  the  instrument  in  question  as  creating  in  Florence 
Cooper  and  the  other  children  of  Mary  Jane  Owen  a  vested 
remainder,  to  take  efiect  in  possession  upon  the  death  or  sec- 
ond marriage  of  Mary  Jane  Owen.  Counsel  for  appellant, 
after  citing  several  authorities,  comes  to  this  conclusion,  and 
insists  upon  it  as  the  rule  by  which  we  should  be  governed 
in  the  decision  of  the  case : 

'*  It  seems  to  us  clear,  both  by  the  general  rule  of  con- 
struction, and  according  to  the  intention  of  the  grantors^ 
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that,  by  this  deed«  a  remainder  is  left  to  a  class  of  unascer- 
tained persons,  vesting  in  the  class,  and  at  the  time  of  distri- 
bution going  to  the  class  as  it  then  exists.  And  upon  this  prin- 
ciple we  think  rests  the  true  ground  for  decision  in  the  case." 
We  do  not  think  there  is  any  good  ground  for  the  con- 
clusion that  only  those  children  of  Mary  Jane  Owen  who 
were  or  are  living  at  the  time  of  distribution  can  participate 
in  the  fund  or  estate.  An  estate  is  vested  when  there  is  an 
immediate  right  of  present  enjoyment,  or  a  present  fixed 
right  of  future  enjoyment.  It  gives  a  legal  or  equitable 
seizin.  A  vested  remainder  is  a  fixed  interest  to  take  effect 
in  possession  after  a  particular  estate  is  spent.  4  Kent  Com. 
202.  The  two  events,  either  of  which  terminated  the  estate 
of  Mary  Jane  Owen,  that  is,  a  second  marriage  or  her  death, 
must  necessarily  terminate  her  estate,  at  farthest,  at  the  end 
of  her  natural  life.  Whenever  that  estate  terminated,  the 
estate  in  fee  in  remainder  must  take  effect  in  possession  and 
enjoyment.  The  estate  in  fee  in  remainder  became  vested 
at  the  execution  of  the  deed,  although  its  possession  and 
enjoyment  were  postponed  until  the  termination  of  the  two 
successive  life  estates,  that  of  Robert  Owen  and  that  of 
Mary  Jane  Owen.  Florence  Cooper,  the  mother  of  the 
appellee  and  child  of  Mary  Jane  Owen,  having  been  in  life 
at  the  date  of  the  execution  of  the  deed  of  trust,  her  death 
before  the  death  of  her  mother  did  not  have  the  effect  to 
destroy  or  forfeit  her  estate,  but,  at  her  death,  it  descended 
to  her  son,  Robert  Cooper,  the  appellee.  Robert  Cooper, 
the  appellee,  does  not  take  as  a  party  to  the  deed  of  trust, 
as  a  child  of  Mary  Jane  O^en,  and  hence  the  question  dis- 
cussed by  counsel,  whether  or  not  the  word  "children"  used 
in  the  deed  includes  grandchildren  or  not,  is  foreign  to  the 
case.  Robert  Cooper  takes  by  descent  from  his  mother, 
Florence,  and  she  took,  with  the  other  children  of  Mary 
Jane  Owen,  as  a  party  to  the  deed  of  trust.  A  remainder 
may  be  created  in  personal  property  as  well  as  in  real  estate, 
whatever  may  once  have  been  the  rule  on  that  subject  2 
Kent  Com.  352,  star  paging;  2  Bl.  Com.  398. 
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Lastly,  it  is  urged  that  the  judgment  is  against  parties  not 
liable  according  to  the  facts  shown  in  the  compiaint  It  is 
said: 

"  Personal  judgment  is  given  against  the  distributees  of 
the  several  branches  of  the  family,  for  the  amount  adjudged 
by  the  court.  The  shares  of  all  but  the  children  of  Mary 
Jane  Owen  would  be  just  the  amount  they  now  are  if  the 
appellee  had  been  let  in  in  the  original  distribution.  If  any 
one  has  his  money,  it  is  Julian  Dale,  Rosamond  Dale,  and 
Ernest  Dale  Owen ;  it  is  out  of  their  shares  his  must  come, 
if  from  any  persons.  The  rest  are  all  entitled  to  what  they 
received,  whatever  may  be  the  rights  of  the  appellee." 

There  was  no  separate  demurrer  to  the  complaint  by  any 
of  the  defendants,  as  we  have  seen,  but  only  a  joint  demur- 
rer by  all  of  them.  There  is  no  separate  assignment  of  errors 
by  any  of  them.  They  are  all  in  the  same  vessel  and  must 
sink  or  float  together.  There  was  no  answer  by  any  one  of 
them,  no  trial,  no  motion  for  a  new  trial,  nor  was  the  ques- 
tion in  any  way  presented  to  the  common  pleas,  whether 
they  were  all  liable  or  not 

A  joint  demurrer  by  several  parties  to  a  pleading  which 
is  good  as  to  some  of  them,  but  not  as  to  all,  should  be 
overruled.  A  demurrer  bad  as  to  a  part  of  those  filing  it 
must,  as  a  general  rule,  be  held  bad  as  to  all  of  them.  Estep 
V.  Burke,  19  Ind.  87  ;  Teter  v.  Hinders^  19  Ind.  93  ;  Skeen  v. 
Muir^  34  Ind.  310;  Tlie  Cincinnati,  etc..  Railroad  Co.  v.  ite- 
Jnns,  36  Ind.  380. 

It  is  probably  true  that  the  children  of  Mary  Jane  Owen 
have  received  more  than  their  share  of  the  trust  funds,  in 
consequence  of  the  exclusion  of  the  appellee  from  any  par- 
ticipation therein,  but  we  can  decide  nothing  on  the  point, 
for  the  reason  stated. 

That  part  of  the  judgment  setting  aside  and  overruling  the 
judgment  of  the  common  pleas  is  reversed,  and  that  part  of 
it  for  the  recovery  of  the  sum  of  money  mentioned  is  affirmed. 
Let  each  party  pay  one-half  of  the  costs. 


MAY  TERM,  1874.  537 


Murphy  v,  Wikon  #/  ai. 
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•Contempt. — Power  of  Justice  of  the  Peace, — Juror, — A  justice  of  the  peace 
has  power  to  attach  and  punish  as  for  a  contempt  jurors  who,  after  being  sent 
out  to  consult  upon  a  verdict,  escape  and  go  away  without  leave  of  the  justice, 
before  returning  a  verdict. 

Same. — When  a  jury  is  sent  out  by  a  Justice  of  the  peace  to  consult  upon  their 
verdict,  the  justice  must  determine  when  they  have  consulted  together  for  a 
reasonable  time ;  the  jury  cannot  determine  this  for  themselves,  and  separate 
without  leave  of  the  justice. 

SA3CE. — If  jurors  do  thus  separate  without  leave  of  the  justice,  no  affidavit  of  the 
fact  need  be  filed  to  authorize  the  justice  to  issue  an  attachment  against  the 
jurors  for  the  same. 

Same. — It  is  not  a  valid  excuse  for  such  jurorv  that  they  were  hungry,  or  that  the 
place  assigned  them  for  their  deliberations  was  not  comfortable  or  well  adapted 
to  the  purpose. 

"Same. — Sufficiency  of  Writ, — A  writ  of  attachment  in  such  case,  reciting  the 
names  of  thejurors,  and  alleging  their  escape  without  leave  of  the  justice,  and 
ordering  their  arrest  to  answer  for  the  alleged  contempt,  is  substantially  correct, 
and  is  sufficient  to  authorize  the  arrest  of  the  parties. 

Practice. — Reasons  for  New  Trial. — ^Assigning  as  a  cause,  in  a  motion  for  a 
new  triad,  the  refusal  of  the  court  to  admit  certain  evidence  "as  shown  in  the 
bill  of  exceptions,"  when  at  the  time  of  the  motion  there  is  no  bill  of  excep- 
tions, is  insufficient 

From  the  Henry  Circuit  Court. 

y.  Brown  and  y,  M.  Brawn^  for  appellant. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees,  commenced  before  a  justice  of  the  peace, 
appealed  to  the  common  pleas,  and  by  the  abolition  of  that 
court  tried  in  the  circuit  court.  It  appears  that  Murphy 
was  a  juror,  empanelled  with  others  to  try  a  cause  before 
Wilson,  who  was  a  justice  of  the  peace.  After  the  jury  had 
l)een  sent  out  to  deliberate,  in  about  an  hour  and  a  half  or 
two  hours,  they  called  the  constable  having  them  in  charge, 
and  gave  him  **  a  verdict  to  disagree  "  which  they  had  made 
out.  He  went  away,  and  after  about  fifteen  minutes  came 
1>ack  and  said  the  justice  of  the  peace  refused  to  accept  it, 
etc.  They  remained  about  an  hour  and  a  half  longer,  and 
then  sent  for  the  justice  and  asked  to  be  released.  This  he 
refused.     They  told  him  they  would  release  themselves;  and 
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in  about  half  an  hour  afterward  they  left  their  room  and  went 
away  without  permission,  and  without  having  made  a  ver- 
dict. On  the  next  day,  the  justice  of  the  peace  issued  an 
attachment  against  them  for  contempt,  in  thus  leaving  his 
court  without  his  permission  and  against  his  orders.  Young, 
the  other  defendant,  was  the  constable,  and  he  executed  the 
process,  arrested  the  plaintiff  Murphy,  and  took  him  before 
the  justice  of  the  peace. 

For  these  acts,  the  justice  and  the  constable  were  sued  in 
this  action.  Both  before  the  justice  of  the  peace  and  in  the 
circuit  court,  there  was  a  finding  and  judgment  for  the  defend- 
ants. 

In  the  circuit  court,  there  was  a  motion  by  the  plaintiff  for 
a  new  trial,  which  was  overruled  by  the  court,  and  final 
judgment  was  rendered  for  the  defendants. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  properly  assigned. 

The  first  reason  for  a  new  trial  is,  that  the  decision  of  the 
court  is  contrary  to  law.  Nothing  is  urged  under  this  reason. 

The  second  reason  stated  is,  that  the  decision  of  the  court 
b  not  sustained  by  sufficient  evidence.  This  ground  is  not 
well  taken.  A  justice  of  the  peace  must  be  held  to  have 
power  to  attach  and  punish,  as  for  a  contempt,  a  juror  thus 
conducting  himself. 

The  statute  provides,  that  "whenever  a  jury  after  having 
consulted  together  for  a  reasonable  time,  shall  report  to  the 
justice  that  they  cannot  agree,  he  shall  discharge  them,"  etc 
2  G.  &  H.  591,  sec.  54.  It  cannot  be  allowed  that  jurors, 
under  sucji  circumstances,  may  judge  for  themselves  when 
they  have  "  consulted  together  for  a  reasonable  time."  This 
must  be  decided  by  the  justice  of  the  peace.  By  leaving  the 
court  of  the  justice,  under  the  circumstances,  the  appellant 
wai  guilty  of  a  contempt,  and  was  liable  to  attachment. 

It  is  claimed  that  the  attachment  could  not  legally  issue 
without  an  affidavit.  But  we  do  not  think  so.  The  justice  had 
placed  the  jury  in  charge  of  the  constable,  and  he  had  a 
right  to  expect  that  they  would  remain   there  until  they 
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agreed  upon  a  verdict,  or  were  discharged  by  him.  When 
they  left  his  court  in  violation  of  their  duty  and  of  his 
orders,  he  needed  no  affidavit  of  the  fact  to  justify  him  in 
issuing  the  attachment.  When  the  attachment  was  returned,, 
if  there  was  any  reason  why  the  juror  should  not  be  pun- 
ished, it  might  then  be  shown.  We  do  not  regard  the  con- 
tempt in  this  case  as  a  constructive  contempt,  as  defined  in 
Wftittem  V.  TTie  State ^  36  Ind.  196. 

Counsel  say  the  contempt,  if  one  was  committed,  could 
not  have  been  committed  in  the  presence  of  the  justice,  as 
he  had  no  right  to  be  present  in  the  jury  room ;  and  if  a  juror 
leaves  the  room,  the  justice  cannot  know  it,  unless  some  one 
shall  inform  him ;  and  hence,  it  is  urged,  an  affidavit  was 
necessary.  This  reasoning  is  not  satisfactory  to  us.  The 
justice  could  know  that  the  jury  had  dispersed  without  himself 
being  in  the  jury  room  when  they  left.  They  could  only 
leave  after  making  a  verdict,  or  by  his  permission,  after  delib- 
erating for  a  reasonable  time.  He  necessarily  knew  that  they 
had  separated,  without  the  happening  of  either  event 

It  appears  from  the  evidence  that  the  jurors,  when  they 
asked  to  be  discharged,  told  the  justice  that  they  were  hun- 
gry, having  had  nothing  to  eat  since  morning,  and  it  then 
being  about  five  o'clock  p.  m.;  that  the  room  in  which  they  were 
kept  was  cold  and  uncomfortable ;  and  that  the  justice  said 
he  would  keep  them  together  forty-eight  hours,  if  they  did 
not  sooner  agree.  Justices  are  not  provided  with  offices  at 
the  public  expense.  Many  of  them  do  so  little  business 
that  they  cannot  afford  to  have  a  regular  office.  They  hold 
their  courts  in  dwelling-houses,  school-houses,  shops,  bams, 
and  sometimes  in  the  grove.  We  could  not  say  that  a  juror 
might  run  away  because  the  place  assigned  to  the  jury  for 
their  deliberations  was  not  entirely  comfortable  or  well 
adapted  to  the  purpose. 

It  has  been  and  yet  is  the  policy  of  the  law  to  keep  jurors 
together,  without  meat  or  drink,  water  only  excepted,  while 
they  are  deliberating.    The  fact  that  they  became  hungry  is 
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no  reason  why  they  should  disperse  without  permission  of 
the  court. 

But  it  is  urged  that  the  attachment  issued  was  illegal  and 
void.     It  is  as  follows  : 

"  Henry  County,  Spiceiand  Township. 

*' Before  W.  R.  Wilson,  %  P.  Spiceiand  Township: 

"  The  State  of  Indiana,  to  any  constable  of  Spiceiand  town- 
ship: Whereas  it  appears  to  the  satisfaction  of  the  under- 
signed, a  justice  of  the  peace  of  said  township,  that  James 
Steel,  Jonathan  Murphy,  Edwin  Murphy,  Frank  Winslow,  F. 
M.  Rhodes,  Chris.  Hough,  and  Hugh  Murphy,  did,  in  direct 
disobedience  to  the  command  of  the  undersigned  justice,  and 
in  an  unlawful  manner,  forcibly  retire  from  the  room  in  which 
they  were  confined,  without  being  discharged  by  said  justice ; 
you  are  therefore  hereby  commanded  to  attach  the  bodies  of 
said  James  Steel,"  etc., "  and  bring  them  forthwith  before  me, 
to  answer  to  their  alleged  contempt  in  so  disobeying  as  afore- 
said ;  and  of  this  attachment  make  legal  service  and  return* 

"  Given  under  my  hand  and  seal,  this  17th  day  of  January, 
1873.  Wm.  R.  Wilson,  J.  R"    (seal.) 

This  writ  was  introduced,  without  objection  by  the  plain- 
tiff, as  a  part  of  his  evidence.  It  might  have  stated  more 
fully  the  cause  of  its  issuing,  but  we  regard  it  as  substan- 
tially correct.  The  reason  for  their  arrest  was  stated  to  be 
a  contempt  of  the  authority  of  the  court,  and  for  that  they 
were  to  answer.  The  cause  of  action,  as  stated  in  the  com- 
plaint, is  the  arrest  of  the  plaintif!)  unlawfully  and  with  force 
and  arms,  and  conveying  him,  from,  etc.,  without  any  legal 
writ,  the  plaintiff  not  then  and  there  being  guilty  of  any 
crime  whatever,  and  detaining  him  for  forty-eight  hours,  and 
causing  him  to  lay  out  and  expend  ten  dollars.  The  legal 
authority  to  make  the  arrest  is  the  only  question  in  the  case, 
according  to  the  complaint     This  we  think  existed. 

There  are  other  reasons  stated  in  the  motion  why  a 
new  trial  should  have  been  granted. 

The  third  and  fourth  are  the  refusal  of  the  court  to  admit 
certain  evidence,  as  shown  in  the  bill  of  exceptions.  A  reasoa 
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for  a  new  trial  which  is  thus  made  to  depend  upon  the  bill 
of  exceptions,  which  had  not  yet  been  mad;^,  cannot  be  held 
sufficient 

The  judgment  is  affinned^  with  costs. 


Stevens  v.  The  Board  of  Commissioners  op  Harrisont 

County. 

Cqroner.— 7^^'  ^/  thePeau, — ^When  the  coroner  b  absent  from  the  comity^ 
or  unaUe  to  attend,  a  justice  of  the  peace  may  hold  an  inquest,  and,  in  doing 
so,  has  all  the  power  and  can  perform  all  the  duties  pertaining  to  the  office 
of  coroner. 

Same. — Post  Mortem  Exammation, — Physician, — ^When  a  justice  of  the  peace, 
acting  as  coroner,  requests  a  physician  to  make  an  examination  of  the  body 
over  ^hich  an  inquest  is  being  held,  and  he  makes  an  examination,  and  the 
justice  so  certifies  to  the  county  commissioners,  the  physician  will  be  entitled 
to  an  allowance. 

From  the  Harrison  Circuit  Court 

A.  Stephens^  for  appellant. 

W.  N.  Tracewell  QXid  F,  W.  Mathis^  for  appellee. 

Downey,  J. — ^The  appellant  filed  the  following  account 
before  the  board  of  commissioners : 

"  Harrison  County,  Ind., 

'*  To  Thomas  J.  Stevens,  M.  D.,  Dr. 

"  For  post  mortem  examination  on  the  body  of  Barney 
O'Brien,  fifty  dollars  (^50). 

"  Thomas  J.  Stevens,  M.  D." 

The  commissioners  allowed  ten  dollars  of  the  account,  and 
refused  to  allow  the  residue.  Stevens,  M.  D.,  then  appealed 
to  the  circuit  court,  where,  upon  a  trial  by  the  court,  no  part 
of  his  claim  was  allowed.  He  moved  the  court  for  a  new 
trial,  which  was  refused,  and  judgment  for  costs  rendered 
against  him. 
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The  only  error  assigned  in  this  court  is  the  refusal  of  the 
circuit  court  to  grant  a  new  trial.  The  reasons  for  a  new 
trial  are,  that  the  evidence  was  not  sufficient  to  sustain  the 
finding  of  the  court,  and  that  the  finding  was  contrary  to 
law. 

The  statute  provides  that  when  a  surgeon  or  physician  is 
required  to  attend  an  inquest  held  by  a  coroner,  and  make 
Si  post  mortem  examination,  the  coroner  shall  certify  such  ser- 
vice to  the  board  of  county  commissioners,  who  shall  order 
the  same  paid  out  of  the  county  treasury.  2  G.  &  H.  17, 
sec.  8.  The  inquesf  in  this  case  was  held  by  a  justice  of 
the  peace,  and  he  certified  for  Stevens  that  on  the  19th  day 
of  March,  1872,  he  was  a  justice  of  the  peace,  and  acted  as 
coroner,  the  regular  coroner  being  at  the  time  twenty  miles 
from  him,  and  not  being  present ;  that  as  such  acting  coro- 
ner he  employed  Dr.  Thomas  J.  Stevens,  of,  etc,  to  make 
the  post  mortem  examination ;  that  said  Stevens  did  make  a 
post  mortem  cxBmimXxon^  by  his  direction,  of  the  dead  body 
of  said  O'Brien,  as  was  requested  by  the  jury,  and  was  not 
assisted  by  any  other  physician  or  physicians*  Stevens  states, 
in  his  evidence,  that  he  made  the  examination ;  says  he  was 
at  the  place  where  the  dead  body  was ;  that  the  coroner  was 
absent,  and  Bowman,  a  justice  of  the  peace,  held  the  inquest ; 
that  he  went  to  the  place  where  the  body  was,  prepared  to 
make  the  examination,  had  all  the  necessary  instruments 
except  a  saw,  which  he  could  have  got  at  a  farm-house ; 
found  several  wounds  on  the  head,  made  apparently  with  the 
poll  of  an  ax,  several  small  wounds  on  the  scalp,  on  the  front 
part  of  the  head,  etc. ;  that  the  coroner  employed  him  to 
make  di  postmortem  examination.  He  ran  his  fingers  around 
the  edge  of  the  large  wound  and  probed  it,  and  thinks  he 
removed  some  of  the  membranes  with  a  scalpel.  He  insisted 
upon  opening  the  skull  to  learn  the  extent  of  the  wound  and 
cause  of  the  death — ^so  told  the  jury.  The  father  of  the 
deceased  objected  to  such  an  examination,  and  the  jury  said 
it  was  not  necessary.  The  coroner  refused  to  have  it  done. 
His  services  were  worth  fifty  dollars.     He  was  not  summoned 
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as  a  witness ;  was  told  the  squire  wanted  him  to  be  present, 
and  he  went ;  Bowman  told  him  he  had  intended  to  sum- 
mon him.  Bowman  told  him  to  vaike  o,  post  mortem  exam- 
ination ;  he  did  not  volunteer  to  make  it ;  considers  he  made 
a  post  mortem  examination ;  made  it  as  thorough  as  he  could 
with  finger  and  probe,  etc. 

Bowman  testified  that  at  the  date  named  he  was  a  justice 
of  the  peace,  etc. ;  in  the  absence  of  the  coroner,  he  acted  as 
coroner,  and  held  the  inquest;  when  he  got  to  the  place  he 
met  Dr.  Stevens ;  before  he  got  thera^  he  intended  to  send 
for  him;  did  not  send  for  him,  nor  request  any  one  to  do  so ; 
asked  the  plaintiff  to  look  at  the  wounds  on  the  head  of  the 
<leceased ;  he  did  so,  and  made  some  examination  of  the 
wounds  by  using  his  finger  and  a  probe ;  the  plaintiff  was 
anxious  to  inake  a  post  mortem  examination ;  the  father  would 
not  allow  it;  the  jury  said  it  was  not  necessary ;  it  was  clear 
what  caused  his  death ;  he  gave  the  certificate  which  was 
read  in  evidence;  he  forbid  Stevens  going  any  further  than 
he  went. 

One  of  the  jurors  testified  that  he  did  not  desire  the  plain- 
tiff to  open  the  skull,  and  that  he  thought  the  plaintiff  v^as 
excited,  or  that  something  was  the  matter  with  him. 

A  witness  testified  as  a  physician  that  unless  some  of  the 
cavities  were  opened,  it  was  not  a  post  mortem  examination. 

This  was  the  substance  of  the  evidence,  except  such  as 
related  to  the  value  of  the  services  rendered,  which  ranged 
from  fifteen  to  fifty  dollars. 

The  statute  is,  that  in  every  case  where  the  coroner  shall 
1)e  absent  from  the  county,  or  unable  to  attend,  any  justice 
of  the  peace  of  the  proper  county  may  hold  an  inquest  over 
a  dead  body,  etc.  2  G.  &  H.  18,  sec.  16.  The  third  section 
of  an  act  passed  in  1853,  -^^^  1853,  P-  26,  provides  that  jus- 
tices of  the  peace  shall  have  all  the  powers,  perform  all  the 
duties^  and  be  governed  in  all  respects  by  that  and  every 
other  act  regulating  the  duties  and  compensation  of  coroners 
in  regard  to  holding  inquests.  According  to  this  act,  the 
justice  of  the  peace  had  power  to  act  as  coroner  whether  the 
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coroner  was  in  the  county  or  not  The  evidence  shows  that 
the  justice  requested  the  doctor  to  make  an  examination, 
and  that  he  did  make  some  kind  of  a  post  mortem  examina- 
tion. The  justice  so  certified  to  the  county  commissioners. 
We  think  the  doctor  was  entitled  to  an  allowance  of  some 
amount.     It  is  not  for  us  to  decide  how  much. 

The  judgment  is  reversed,  with  costs,  and  the   cause 
remanded,  with  instructions  to  grant  a  new  trial. 


jg  U^  Bearss  et  al.  z/.  Montgomery,  Guardian. 

40    M4 

j^^M  Flbading. — Complaint  by  Guardian. — ^When  the  guardian  of  an  insane  peison 

^  M4  sacs  in  his  own  name^  the  complaint  should  show  that  the  right  of  action  is 

in  the  insane  person,  and  should  not  allege  the  cause  of  action  to  be  in  the 
guardian. 

Same. — Reply* — Departure. — ^When  the  guardian  of  an  insane  peison  sues  upon 
a  promissory  note,  and  alleges  in  the  complaint  that  the  note  was  indorsed  to 
the  plaintiff,  a  reply  showing  that  the  note  was  indorsed  to  the  deceased  ances- 
tor of  his  ward,  and  that  his  ward's  only  claim  to  t}ie  note  grows  out  of  a 
division  made  by  the  heirs  of  the  notes  held  by  the  deceased,  is  a  departure. 

Practice. — Demurrer  for  Departure, — ^A  departure  in  pleading  may  be  objected 
to  by  a  demurrer. 

Administrator. — Possession  of  Assets, — ^An  administrator  has  a  claim  superior 
to  that  of  the  heirs  to  the  assets  of  the  estate,  until  the  debts  of  the  estate 
have  been  paid. 

From  the  Miami  Circuit  Court, 

A.  y.  Davidson  and  %  R.  ParmleCy  for  appellants. 
H.  /.  Shirk  and  jf,  Mitchell^  for  appellee. 

Downey,  J. — ^This  action  was  by  the  appellee  against  the 
appellants.  The  title  of  the  action  is  as  follows:  "Levi 
M.  Montgomery,  guardian  of  Francis  M.  Watts,  insane  heir 
of  Barnett  Watts,  deceased,  plaintiff^  v.  William  E.  Bearss, 
Omcr  D.  Bearss,  Oliver  J.  Bearss,  and  George  R.  Bearss.*^ 
It  then  proceeds  thus : 
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''  Said  plaintiff  complains  of  said  defendants,  and  says  said 
defendants,  on  the  isth  day  of  January,  1869,  by  their  prom- 
issory note,  the  original  of  which  is  filed  herewith,  promised 
to  pay  Charles  Pefferman  four  hundred  and  fifty- five  dollars; 
that  said  Charles  Pefferman  indorsed  the  same  to  the  plain- 
tiff in  writing;  the  original  indorsement  is  herewith  set  out ; 
that  on  the  i6th  day  of  September,  1869,  said  defendants 
made  a  payment  on  said  note  of  thirty-eight  dollars  and 
thirty-eight  cents,  which  amount  is  duly  credited  on  said 
note ;  that  said  note  is  due,  and  that  the  remainder  thereof  is 
wholly  unpaid ;  wherefore,"  etc. 

The  first  paragraph  of  the  answer  was  by  all  the  defend- 
ants, and  in  it  they  averred  that  the  plaintiff  was  not  the  real 
party  in  interest  in  said  suit ;  that  the  note  was  made  paya- 
ble to  Charles  Pefferman,  the  payee  named  therein,  and  was 
by  said  Peflerman  sold  and  delivered  to  one  Barnett  Watts ; 
that  afterward,  in  1869,  said  Watts  died  intestate,  tlie  owner 
and  in  possession  of  said  note ;  that  afterward,  to  wit,  on  the 
17th  day  of  December,  1869,  letters  of  administration  were 
duly  granted  upon  the  estate  of  said  deceased  by  the  court 
of  common  pleas  of  the  county  of  Fulton  to  the  defendant, 
George  R.  Bearss,  who  gave  bond,  etc.,  and  who  is  still  the 
administrator  of  said  estate ;  that  said  estate  has  not  yet  been 
settled,  nor  have  the  debts  against  said  estate,  or  the  expenses 
of  administration,  or  court  and  other  costs  in  relation  thereto 
been  paid  by  said  administrator,  or  in  any  other  manner 
howsoever ;  and  the  defendants  aver  that  said  administrator 
has  no  means  whatever  with  which  to  pay  said  indebtedness 
or  said  costs  and  expenses,  or  any  part  thereof,  nor  has  any 
property  or  assets  belonging  to  said  estate  ever  come  to  his 
hands  as  such  administrator,  with  which  to  pay  the  same  or 
any  part  thereof.  They  aver  that  there  are  claims  against 
said  estate  unpaid,  some  of  which  are  filed  in  said  Fulton 
Common  Pleas,  and  some  of  which  are  not  yet  filed,  amount- 
ing to  a  considerable  sum,  but  what  amount  they  can  not 
state;  that  said  administrator  has  notified  these  defendants^ 
Vol.  XLVI.— 35 
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who  are  principals  in  said  note,  and  the  said  George  R.BearsSt 
surety  thereon,  not  to  pay  said  note  to  the  plaintiff,  but  to 
pay  the  same  to  him,  as  the  proceeds  thereof  are  necessary 
to  pay  said  debts,  etc.,  and  that  said  note  belongs  to  him  as 
such  administrator;  wherefore,  etc. 

George  R.  Bearss  answered  further  and  separately,  setting 
up  the  same  facts,  in  substance,  as  are  averred  in  the  first 
paragraph. 

Both  of  the  paragraphs  were  sworn  to  by  George  R. 
Bearss,  and  were  accompanied  by  a  copy  of  the  letters  of 
administration. 

The  plaintiff  replied  in  three  paragraphs.  The  first  was 
a  general  denial.  The  second  was  pleaded  to  the  first  para- 
graph of  the  answer ;  and  the  third  was  to  the  second  para- 
graph of  the  answer  pleaded  by  George  E.  Bearss  alone. 

The  defendants  demurred  jointly  to  the  second  and  third 
paragraphs  of  the  reply,  which  demurrer  the  court  sustained 
as  to  the  second  paragraph  and  overruled  as  to  the  third. 

A  trial  by  the  court  resulted  in  a  finding  for  the  plsiintiff. 
A  motion  made  for  a  new  trial  by  the  defendants  was  over- 
ruled, and  there  was  final  judgment  for  the  plaintif!! 

Two  errors  are  assigfned.  i.  Overruling  the  demurrer  to 
the  third  paragraph  of  the  reply.  2.  Refusing  to  grant  a 
new  trial. 

The  third  paragraph  of  the  reply  avers  that  George  R. 
Bearss  is  one  of  the  joint  makers  of  said  note;  that  he,  for 
the  sole  purpose  of  hindering  and  delaying  the  collection  of 
said  note,  and  with  the  intent  to  deprive  said  plaintiff's  ward 
of  the  use  of  the  money  owed  by  him  and  the  other  defend- 
ants, caused  letters  of  administration  to  issue  on  the  estate 
of  said  Barnett  Watts  to  him  on  the  i8th  day  of  December, 
1869 ;  that  the  said  Bearss  has  taken  no  steps  in  the  admin* 
istration  of  said  estate,  filed  no  inventory,  and  no  report, 
except  an  informal  one  ;  that  the  said  Bearss,  at  the  time  of 
causing  said  letters  of  administration  to  issue  to  him,  well 
knew  there  were  no  debts  against  said  estate,  and  that  a 
<iivision  of  the  personal  assets,  by  a  mutual  agreement 
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between  the  heirs  of  said  Barnett  Watts,  deceased,  had  been 
made  among  said  heirs,  each  one,  of  whom  there  were  three, 
taking  an  equal  third  thereof;  that  the  personal  assets  of  said 
estate  consisted  of  two  notes  of  equal  amount  given  by  one 
Charles  Pefferman  to  said  deceased,  and  the  note  in  suit ; 
that  the  notes  were  of  equal  value ;  that  the  note  sued  on 
had  been  given  by  the  defendants  herein  to  one  Charles  Pef- 
ferman, who  assigned  it  to  said  deceased  in  his  lifetime ;  that 
jil  said  division  of  said  personal  estate  of  said  deceased,  the 
note  of  the  defendants,  on  which  the  suit  is  brought,  fell  to  the 
ward  of  plaintiff  as  her  distributive  share  of  said  personal 
estate ;  that  said  defendant  George  R.  Bearss  well  knew^ 
before  he  took  out  letters  of  administration  as  aforesaid,  that 
^aid  note  had  become  the  property  of  the  ward  of  the  plain- 
tiff by  said  distribution  ;  and,  although  over  two  years  have 
passed,  said  defendant  has  never  demoded  or  made  any 
claim  whatever  for  said  note  of  the  plaintiff  or  his  ward ; 
that  the  only  debt  against  said  decedent  at  his  death  was  the 
funeral  expenses,  amounting  to  twenty  dollars,  which  has 
been  fully  paid  by  said  heirs,  each  one  paying  one-third 
thereof;  that  there  are  no  other  debts  against  said  estate, 
•either  on  file  in  the  common  pleas  of  Fulton  county  or  else- 
where ;  that  said  George  R.  Bearss  has  not  been  to  any 
•expense  or  labor  in  the  settlement  of  said  estate,  and  is  of 
no  kindred  to  said  decedent  or  his  heirs ;  nor  was  he,  at  the 
time  of  obtaining  said  letters  of  administration,  a  creditor  of 
^aid  estate,  but  obtained  the  granting  of  said  letters  without 
the  knowledge  or  consent  of  said  plaintiff's  ward ;  where- 
fore, etc. 

Counsel  for  appellants  insist,  in  the  first  place,  that  the 
reply  in  question  is  a  departure  from  the  complaint,  for  the 
reason  that  the  complaint  counts  upon  a  cause  of  action  due 
to  the  plaintiff  in  his  own  right,  while  the  reply  sets  up  a 
right  of  action  in  favor  of  the  ward  of  the  plaintiff  In  the 
body  of  the  complaint,  the  plaintiff  does  not  allege  that  the 
note  was  indorsed  to  his  ward,  but  alleges  "  that  said  Charles 
Pefferman  indorsed  the  same  to  the  plaintifi^  in  writing;  the 
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original  indorsement  is  herewith  set  out."    The  only  indorse^ 
ment  on  the  note  is  the  name  of  Charles  PefTerman. 

In  actions  at  law  by  a  committee  or  guardian  of  a  lunatic^ 
at  common  law,  the  action  was  properly  brought  in  the  name 
of  the  lunatic  as  plaintif!)  and  a  next  friend  was  appointed 
for  him,  who  might  be  his  committee  or  some  other  person. 
In  suits  in  chancery,  the  practice  was  for  the  lunatic  and  his 
committee  or  next  friend  to  unite  in  the  action.  Our  code 
provides  that  it  shall  not  be  necessary  to  make  an  idiot  or 
lunatic  a  joint  party  with  his  guardian  or  committee,  except  as 
may  be  required  by  statute.  2  G.  &  H.  37,  sec.  4.  When  the 
committee  or  guardian  sues  in  his  own  name,  the  complaint 
should  show  that  the  right  of  action  is  in  the  lunatic,  and 
should  not  allege  the  cause  of  action  to  be  in  the  guardian, 
or  committee.  In  this  case,  the  guardian  is  made  plaintiff^ 
and  it  is  expressly  ajyerred  that  the  note  was  indorsed  to  him; 
not  that  the  note  was  indorsed  to  the  lunatic.  So  far  as  we 
can  see  from  an  examination  of  the  complaint,  the  plaintiff 
need  not  have  styled  himself  guardian;  for  as  the  note  is^ 
alleged  to  have  been  indorsed  to  him,  the  right  of  action 
upon  it  was  in  him. 

In  the  reply,  he  shows  that  the  note,  instead  of  having  been 
indorsed  to  him,  as  stated  in  the  complaint,  was  indorsed  to 
th#  deceased  ancestor  of  his  ward,  and  that  his  ward's  only 
claim  to  it  grew  out  of  a  division  of  the  notes  held  by  the 
deceased,  made  by  the  heirs  after  his  death.  It  seems  to  us 
that  the  plaintiff  has  shifled  his  ground,  and  is  guilty  of  a 
departure  from  the  complaint.  The  objection  may  be  taken 
by  demurrer,  as  was  done  in  this  case.  McAroy  v.  Wright^ 
25  Ind.  22. 

Another  objection  to  the  reply  urged  by  counsel  for  the 
appellants  is,  that  from  the  facts  alleged  the  right  of  action 
on  the  note  was  in  the  administrator  of  the  deceased  indorsee, 
and  not  in  the  plaintiff  or  his  ward.  The  answer  alleges  that 
there  were  debts,  expenses  of  administration,  etc.,  to  be  paid 
by  the  administrator.  The  reply  avers  that  there  was  a  cer- 
tain amount  due  for  funeral  expenses,  and  that  that  amount 
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was  paid  by  the  heirs  in  equal  parts.  But  when  this  pay- 
ment was  made  does  not  appear,  nor  does  it  appear  that  the 
expenses  of  administration  had  been  paid.  The  administra- 
tor has  a  superior  claim  to  that  of  the  heirs  to  the  assets  of 
the  estate  until  the  debts,  etc.,  of  the  estate  have  been  paid. 
Counsel  for  appellee  refer  us  to  Martin  v.  Reed^  30  Ind.  218. 
But  it  is  not  in  point.  There  was  no  question  in  that  case 
between  the  personal  representative  and  the  heirs  of  the 
deceased.  The  question  was,  whether  the  heir  or  his 
assignee  could  sue  on  the  note,  and  it  was  held  that  he  could* 
It  is  said  in  the  case,  in  speaking  of  the  note : 

''  If  it  descended  to  them  subject  only  to  the  payment  of 
the  debts  of  the  intestate,  they  were  entitled  to  its  posses- 
sion, subject  only  to  the  rights  of  the  personal  representa- 
tive. If  the  intestate  owed  no  one,  which  is  highly  probable 
from  the  facts  shown  by  the  complaint,  then,  if  her  heirs 
•could  agree  amongst  themselves  upon  a  distribution  of  her 
property,  there  was  no  absolute  necessity  for  the  appointment 
of  a  personal  representative.  Under  such  circumstances,  no 
good  reason  is  perceived  why  the  heir  entitled  to  it  might 
not  enforce  the  payment  of  the  claim  in  equity." 

It  is  clear  that  the  case  does  not  meet  the  question  under 
'Consideration.  Here  it  is  alleged  there  were  debts  and 
expenses,  and  the  question  is  between  the  administrator  and 
the  heir ;  there  there  were  no  debts,  and  the  question  did 
not  arise  between  the  administrator  and  the  heir,  but  between 
the  assignee  of  the  heir  and  the  debtor. 

We  need  not  consider  the  question  relating  to  the  motion 
for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
third  paragraph  of  the  reply. 
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The  City  of  Logansport  et  al.  v.  Puterbaugh. 

CiTl. -^Street  Improvement. — Notice, — Notice  of  letting  a  contract  for  a  street 
improvement  must  be  given  for  a  reasonable  length  of  time.  ' 

Sabie. — What  is  not  Reasonable  Time, — Publishing  notice  in  a  weekly  paper 
for  the  first  time  on  the  27th  day  of  May,  and  posting  notices  on  the  27th  and« 
28th  days  of  May,  that  proposals  will  be  received  until  the  4th  day  of  Jane 
for  the  construction  of  an  expensive  street  improvement,  is  not  a  reasonable 
length  of  time  for  such  notice. 

From  the  Cass  Circuit  Court. 

M.  Winfield^  for  appellants. 

5.  T,  Mc  Connelly  D,  Turpie,  and  H.  D.  Pierce,  for  appellee* 

Downey,  J. — ^This  was  a  complaint  by  Puterbaugh  against 
the  city  of  Logansport,  the  members  of  the  city  council  by 
their  individual  names,  the  city  civil  engineer,  and  the  con- 
tractor, praying  for  a  temporary  injunction  against  the  con- 
struction of  a  sidewalk  in  front  of  the  plaintiff's  property^ 
and  for  a  perpetual  injunction  on  the  final  hearing. 

Various  objections  are  urged  in  the  complaint  against  the 
regularity  of  the  proceedings  resulting  in  the  contract  for 
the  improvement,  and  among  them  it  is  alleged  that  notice 
as  required  by  law  for  proposals  to  do  the  work  was  not 
given ;  that  no  printed  or  written  notices  were  properly  and 
legally  posted  in  the  city,  nor  was  any  publication  made 
in  a  newspaper  in  the  city  as  required  by  law. 

Upon  the  complaint,  verified  by  the  affidavit  of  the  appel- 
lee, a  restraining  order  was  granted,  until  a  day  in  the  suc- 
ceeding term,  at  which  ^time,  after  hearing  the  parties,  a^ 
temporary  injunction  was  granted,  to  continue  until  the  final 
hearing  of  the  cause.  An  exception  was  taken  to  the  order 
of  the  court  granting  the  temporary  injunction,  the  evidence 
was  put  in  the  record  by  a  bill  of  exceptions,  and  an  appeal 
was  taken  to  this  court.  It  is  here  assigned  as  error  that  the 
temporary  injunction  was  improperly  granted. 

The  statute  on  the  subject  simply  provides,  that  "the com- 
mon council  may  cause  the  same  to  be  done,  by  contracts- 
given  to  the  best  bidder,  after  advertising  to  receive  propo* 
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sals  therefor."  3  Ind.  Stat.  98,  sec.  68.  It  is  to  be  regretted 
that  some  definite  and  reasonable  time  is  not  fixed  by  law, 
during  which  the  notice  shall  be  given.  It  would  relieve  the 
courts  from  the  embarrassing  questions  which  arise  relative 
to  the  time  of  notice. 

In  Moberry  \.  The  City  of  yeffersonville,  38  Ind.  198,  it 
was  said,  that  the  statute,  while  it  requires  notice  to  be  given, 
does  not  specify  the  length  of  time  during  which  it  shall  be 
given,  nor  the  manner  of  giving  it,  and  that  perhaps  a  reason- 
able time  would  be  implied.  But  in  that  case,  it  did  not 
appear  that  any  notice  had  been  either  posted  or  published. 
In  this  case,  by  the  notice,  proposals  were  to  be  received 
until  June  4th,  1873,  at  2  o'clock  p.  m.  The  evidence  is,  that 
the  notice  was  published  two  weeks  in  a  newspaper  in  the 
city,  but  the  days  of  publication  are  not  stated.  The  notice 
bears  date  the  27th  of  May,  and  the  two  insertions  of  the 
notice  must  have  been  within  eight  days.  It  also  appears 
that  there  were  one  hundred  copies  of  the  notice,  printed  in 
large  type,  posted  up  in  conspicuous  places,  in  the  city,  a 
part  of  them  on  the  27th,  and  the  residue  on  the  28th  day 
of  May,  1873.  Tlwere  is  nothing  in  the  ordinances  of  the 
city,  which  were  introduced  in  evidence,  fixing  the  time  or 
manner  of  the  notice.  It  is  evident  that  in  this  case  the  last 
insertion  of  the  notice  in  the  newspaper  must  have  been  on 
the  day  of  the  letting,  or  the  day  preceding  it,  and  conse- 
quently must  have  been  almost  or  quite  useless.  From  the 
advertisement  and  the  contract  which  are  in  the  record,  it 
may  be  inferred  that  the  work  to  be  done,  including  the 
property  of  others  as  well  as  that  of  the  plaintiff,  was  such 
as  to  make  competition  very  desirable  to  those  who  had  to 
pay  for  the  improvements.  There  was  but  a  single  bidder 
for  the  work,  and  the  contract  was  awarded  to  him  at  his 
bid.  The  sidewalks  were  to  be  made  of  "  split  Berea  stone 
of  the  best  quality,  evenly  dressed,  with  straight  edges  and 
square  corners,  to  be  laid  the  entire  width  of  the  respective 
sidewalks  of  said  streets,  with  alternate  seams  as  shown  in 
firont  of  Doland's  opera  house,  on  a  prepared  bed  of  sand 
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eight  inches  in  depth."  The  work  was  important  and  expen- 
sive, involving  the  labor  and  expense  of  obtaining  the  material 
from  a  distant  point  The  learned  judge,  who  granted  the 
temporary  injunction  in  the  circuit  court,  was  of  the  opinion 
that  the  notice  was  not  a  reasonable  one,  under  the  circum- 
stances, and,  as  counsel  for  the  appellant  state,  granted  the 
injunction  on  this  ground.  It  is  very  important  to  property 
owners  that  notice  for  a  reasonable  time  shall  be  given 
before  a  contract  for  an  improvement  so  expensive  shall  be 
made.  It  is  only  by  this  means  that  competition  can  be 
incited,  and  contracts  let  at  a  reasonable  price.  Any  disre- 
gard of  this  requirement  is  almost  certain  to  result  in  favor- 
itism and  injustice.  The  courts  cannot  fix  a  time  of  notice, 
but  can  only  decide  cases  as  they  may  be  presented,  acting 
upon  the  rule  intimated  in  Moberry  v.  Tfte  City  of  Jefferson- 
ville^  supra^  that  notice  for  a  reasonable  time  must  be  given. 
In  our  opinion,  we  should  not  disturb  the  judgment  or  order 
of  the  circuit  court  made  in  this  case. 
The  judgment  is  affirmed,  with  costs. 


The  Town  op  Ligonier  v.  Ackerman. 

Town. — License  to  Sell  Inioxicating  Liquor. — ^Whcre  a  town  in  good  faith 
adopted  an  ordinance  requiring  a  license  to  be  obtained  for  the  retail  of  intox- 
icating liquors,  in  pursuance  of  the  amendatory  act  of  the  legislature,  of  the  i  ith 
of  March,  1867  (Acts  1867,  p.  220),  a  person  who  applied  for  license,  and 
received  and  paid  for  the  same  without  objection,  cannot  recover  back  die 
money  thus  paid,  although  the  act  of  the  legislature,  and  the  ordinances  of  the 
town  thereunder,  are  invalid. 

Payment. — Illegal  Demand, — If  an  individual  pays  an  illegal  demand  made 
against  him,  without  legal  compulsion,  with  a  full  knowledge  of  the  facts  and 
without  fraud  or  imposition,  he  cannot  reclaim  it. 

Same. — A  mere  apprehension  of  legal  proceedings  is  not  sufficient  to  make  a 
payment  compulsory ;  and  where  there  is  a  threatened  prosecution,  the  payment 
must  be  made  under  protest,  in  order  to  entitle  the  party  to  reclaim  it 
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From  the  Noble  Circuit  Court. 

y.  H.  Baker,  y,  A.  S.  Mtickel/,  and  y.  E,  Knisely,  for  appel- 
lant 

W.  A.  Woods  and  R.  M,  jfohnson,  for  appellee. 

BusKiRK,  J. — On  the  nth  day  of  March,  1867,  an  amend- 
atory act  was  passed  by  the  legislature,  and  approved  by  the 
Governor  of  the  State  of  Indiana,  which  provided,  among 
other  things,  that  incorporated  towns  shouldhave  the  power  to 
license,  regulate,  and  restrain  the  sale  of  spirituous  liquors, 
llie  act  also  provided,  that,  in  cases  where  such  licenses  were 
granted,  a  sum  not  exceeding  double  the  amount  required 
by  the  statute  of  the  State  might  be  required  to  be  paid  into 
the  treasury  of  the  corporation  by  the  person  so  licensed, 
before  receiving  such  license. 

As  the  statute  of  the  State  required  a  license  of  fifty  dol- 
lars to  be  paid  into  the  county  treasury,  it  is  evident  by  this 
act  it  was  intended  to  delegate  to  incorporated  towns  the 
right  to  require  a  license  fee  of  not  to  exceed  one  hundred 
dollars  from  each  person  who  should  engage  in  the  business 
of  retailing  intoxicating  liquors  within  the  corporate  limits 
of  such  town. 

The  appellant,  a  duly  incorporated  town,  proceeded  by  its 
board  of  trustees  to  pass  an  ordinance,  which  was  to  be  in 
force  from  and  after  the  ist  day«of  July,  1867,  by  which  she 
undertook  to  "  regulate  and  restrain  "  the  sale  of  intoxicating 
liquor  by  forbidding  its  sale  by  any  person  within  her  cor- 
porate limits  in  a  less  quantity  than  a  quart,  unless  they 
should  first  give  notice,  by  posting  written  notices,  ten  days, 
in  five  public  places,  of  their  intention  to  make  application 
for  license.  The  ordinance  further  provided,  that  upon  sat- 
isfactory proof  of  notice,  and  upon  the  applicant's  giving 
satisfactory  security  to  the  town  that  he  would  keep  an 
orderly  and  peaceable  house,  the  board  of  trustees  should 
grant  him  a  license.  Before  the  license  was  delivered  to  the 
applicant,  it  was  required  that  he  should  pay  to  the  treas- 
urer of  the  town  the  sum  of  one  hundred  dollars  as  a  license 
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fee.  It  was  further  provided,  that  if  any  person,  not  beings 
licensed  according  to  the  provisions  of  the  ordinance,  should 
sell  any  intoxicating  liquors  in  a  less  quantity  than  a  quart 
at  a  time,  or  should  sell  any  intoxicating  liquors  to  be  drank 
on  the  premises,  such  persons  should,  upon  conviction,  be 
fined  in  the  sum  of  one  hundred  dollars,  and  that  all  fines 
and  penalties  for  the  violation  of  the  ordinance  should  be 
recoveredas  provided  by  law  in  such  cases. 

A  second  ordinance  was  passed  by  the  appellant's  board  of 
trustees,  which  was  to  take  effect  on  and  after  the  15th  day 
of  October,  1867.  The  second  ordinance  was  substantially 
the  same  as  the  first,  except  that  it  required  twenty  days' 
publication  of  notice,  and  provided  that  a  license  might  be 
granted  for  any  period  not  less  than  six  months,  nor  more  than 
one  year.  In  all  other  respects,  the  two  ordinances  are 
almost  identical. 

On  the  27th  day  of  November,  1868,  a  third  ordinance  was 
passed,  not  in  any  manner  affecting  the  previous  ordinances, 
further  than  that  all  licenses  should  thereafter  expire  on  the 
first  days  of  January  and  July  of  each  year. 

The  foregoing  is  a  brief  summary  of  all  the  legislation  on 
the  subject  pertinent  to  the  case,  as  it  remained  apparently 
in  force  from  the  date  of  the  passage  of  the  amendatory  act 
first  referred  to  until  the  November  term,  1870,  of  this  court, 
when  it  was  held,  that  by  reason  of  the  failure  to  set  out  the 
whole  of  the  amended  section  in  the  act  as  amended,  the 
whole  amendment  was  void,  and  as  a  consequence  all  ordi* 
nances  which  were  passed  under  it  were  void  also.  Ttmnt 
of  Martinsville  v.  Frieze,  33  Ind.  507. 

This  decision  was  promulgated  at  the  November  term,. 
1870,  and  two  and  a  half  years  afler  that  time,  the  appellee, 
by  his  attorneys,  addressed  a  communication  to  the  appel- 
lant's board  of  trustees,  advising  them  that  several  years 
prior  to  that  time  he  had  paid  into  the  treasury  of  the  town 
of  Ligonier  three  hundred  and  four  dollars  and  seventeen 
cents  for  licenses  to  sell  intoxicating  liquors,  and  further 
informing  them  that  he  had  paid  the  same  under  protest,  and 
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to  avoid  arrest,  fine,  and  imprisonment ;  and  after  communi- 
cating to  the  board  of  trustees  that  the  ordinances  under 
which  the  money  was  paid  were  null  and  void,  he  demanded 
that  the  money  should  be  paid  back  with  interest.  This 
demand  having  been  made  on  the  28th,  and  the  town  failing 
to  respond  satisfactorily,  this  suit  was  instituted  on  the  29th 
day  of  April,  1873,  for  the  purpose  of  recovering  the  money 
alleged  to  have  been  paid,  with  interest.  - 

The  complaint  is  in  two  paragraphs,  both  of  which  are 
substantially  the  same.  The  one  seems  to  be  based  on  the 
ordinance  which  went  into  force  July  ist,  1867,  and  the  other 
upon  the  ordinance  of  October  isth,  1867. 

It  is  averred  in  the  complaint  that  at  the  times  above 
named  the  ordinances,  the  substance  of  which  has  been  here- 
tofore given,  were  passed  by  the  appellant's  board  of  trus- 
tees ;  that  at  the  time  of  the  passage  of  the  ordinances,  the 
appellee  was  engaged  in  the  sale  of  intoxicating  liquors  in  a 
less  quantity  than  a  quart,  in  the  town  of  Ligonier,  holding 
a  license  from  the  Boardof  Commissioners  of  Noble  County ; 
that  he  was  desirous  of  continuing  his  business,  and  that  for 
the  purpose  of  avoiding  the  penalties  and  forfeitures  provided 
in  said  ordinances,  and  to  save  himself  from  arrest  and  impris- 
onment he  was  compelled  to  pay,  and  did  pay  to  the  treas- 
urer of  said  town,  large  sums  of  money  for  licenses.  It  then 
proceeds  to  charge  that  the  ordinances  were  adopted  and 
enforced  by  the  appellant,  and  that  the  money  was  extorted 
from  the  appellee,  without  authority  of  law ;  that  the  appel- 
lant's officers  unlawfully  and  wrongfully  exacted  and  extorted 
said  moneys  from  the  appellee,  and  forced  and  compelled 
him  to  pay  the  same,  to  avoid  arrest,  fine,  and  imprisonment, 
and  refused  to  permit  him  to  pursue  his  business  of  defaling 
in  intoxicating  liquors  until  he  paid  said  money ;  that  he 
paid  the  same  by  compulsion  of  said  authorities,  and  to  avoid 
arrest,  fine,  and  imprisonment  at  the  bands  of  appellants,  and 
that  he  had  demanded  repayment  of  the  money. 

No  question  was  made  as  to  the  sufficiency  of  the  com* 
plaint 
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The  appellant  answered  in  three  paragraphs.  The  sub- 
stance of  the  first  paragraph,  after  admitting  the  passage  and 
publication  of  the  ordinance,  is, 

1.  A  denial  that  the  appellee  paid  at  the  time  and  in  the 
manner  averred. 

2.  That  the  appellant  acted  in  good  faith,  and  under  com- 
petent advice,  in  the  adoption  of  the  ordinance. 

3.  That  after  the  ordinances  were  adopted,  the  appellee,  of 
his  own  volition,  from  time  to  time  presented  his  application 
for  license  in  accordance  with  the  regulations  prescribed  in 
the  ordinance,  and  that  such  applications  were  at  his  request 
granted. 

4.  That  the  licenses  were  issued  to  him  at  his  own  request, 
and  were  received  by  him,  and  the  price  stipulated  therefor 
paid  by  him  without  any  objection  or  protest,  and  without  any 
notice  that  he  intended  to  question  the  appellant's  right  to 
pass  the  said  ordinance  and  receive  the  said  moneys  for  such 
licenses. 

$.  That  at  the  time  of  making  the  applications,  and  grant- 
ing the  licenses,  both  parties  acted  under  the  belief  that  the 
ordinance  was  legally  passed* 

6.  A  denial  on  the  part  of  the  appellant  that  she  extorted 
any  money  from  the  appellee,  or  that  he  paid  the  money  to 
avoid  arrest,  fine,  and  imprisonment. 

The  second  paragraph  contains  substantially  the  same 
averments,  viz.,  the  good  faith  of  the  appellant  in  the  pas- 
sage and  publication  of  the  ordinance ;  that  the  appellee 
applied  for  licenses  from  time  to  time ;  that  at  his  request 
licenses  were  issued  to  him ;  that  he  paid  for  the  same  with- 
out any  objection  whatever,  and  finder  the  belief  that  the 
town  had  the  legal  right  and  authority  to  pass  the  ordinance 
and  receive  the  money  for  licenses ;  that  the  money  was^paid 
without  notice  or  protest,  etc.,  with  the  following  additional 
averments :  first,  that  the  appellant  used  no  threats,  coer- 
cion, or  compulsion  of  any  kind  whatever,  to  induce  the 
appellee  to  apply  for  and  pay  for  such  licenses,  other  than 
the  passage  and  publication  of  the  ordinance ;  and,  lastly. 
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that  the  money  received  for  licenses  has  been  expended  for 
the  common  benefit  of  the  citizens  of  the  town,  including^ 
the  appellee. 

The  third  paragraph  avers  the  good  faith  of  the  town,  and 
that  the  appellee,  with  a  large  number  of  other  persons,  were 
at  the  time  of  the  adoption  of  the  ordinance,  and  have  been 
ever  since,  engaged,  at  various  public  places  within  the  cor- 
porate limits  of  said  town,  in  the  business  of  keeping  drink- 
ing saloons  and  tippling  houses,  their  chief  business  being 
the  sale  of  intoxicating  liquors  to  be  drank  as  a  beverage  on 
their  premises;  that  as  a  result  of  their  business,  which 
afforded  large  gains  to  the  persons  engaged  in  it,  the  appel- 
lant was  compelled,  at  g^eat  expense,  to  employ  a  marshal 
and  policemen  to  preserve  the  peace  and  quiet  of  the  town, 
and  protect  the  persons  and  property  of  her  citizens  from 
the  violence  and  riotous  conduct  of  persons  who  were  accus- 
tomed to  assemble  at,  and  who  became  intoxicated  with 
liquors  procured  from,  the  saloon  of  the  appellee  and  the 
others  in  like  manner  engaged ;  that  in  order  to  furnish  her- 
self with  the  means  necessary  to  employ  marshals  and  police- 
men, so  as  to  accomplish  the  purposes  above  mentioned,  she 
did,  in  good  faith,  pass  the  ordinance  referred  to ;  that  after 
the  ordinance  was  passed,  the  appellee  made  application  from 
time  to  time  for  license  to  sell  intoxicating  liquors  within 
the  corporation ;  that  at  his  request  licenses  were  Issued  to- 
him,  which  he  received  and  paid  for  without  objection, 
believing  that  the  appellant  had  the  right  and  authority  to 
pass  the  ordinance  and  receive  the  money,  and  without  any 
notice  that  he  intended  to  sue  to  recover  the  same ;  that  the 
town  used  no  threats,  coercion,  or  compulsion  of  any  kind 
whatever,  in  order  to  induce  the  appellee  to  apply  for  and 
pay  for  such  licenses,  other  than  the  passage  and  publication 
of  said  ordinance ;  and  that  the  moneys  paid  for  licenses 
have  been  expended  in  paying  for  marshals  and  police- 
men, who  were  required  to  preserve  the  peace  and  quiet  of 
the  town. 

The  foregoing  abstract  of  the  answer  contains  the  sub* 
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Stance  of  the  material  portions  of  it;  there  being  other 
averments  in  it,  however,  which  in  their  connections  are  quite 
material. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
answer,  on  the  ground  that  neither  of  them  stated  facts  suffi- 
cient to  constitute  a  defence  to  the  appellee's  claim,  and  this 
ruling  of  the  court  is  the  first  error  assigned,  and  constitutes 
the  important  question  in  the  case. 

The  ultimate  fact  to  be  reached  in  the  case  is  the  state 
of  mind  under  which  the  payments  were  made.  If  they  were 
made  voluntarily,  with  a  full  knowledge  of  all  the  facts  and 
without  fraud  or  imposition,  they  are  beyond  reclamation. 
If,  on  the  other  hand,  the  money  was  extorted  from  the 
appellee,  by  so  operating  upon  him  as  that  he  was  put  under 
duress  of  person  or  goods,  or  if  fraud  or  imposition  was  prac- 
tised upon  him,  he  is  entitled  to  receive  his  money  back,  for 
the  plain  reason  that  the  payment  was  involuntary. 

The  demurrer  to  the  first  paragraph*  admitted  the  truth  of 
the  following  averments :  That  the  appellee  did  not  pay  in 
the  manner  alleged  in  his  complaint;  that  the  town  did  not 
act  wantonly  or  recklessly,  but  in  good  faith,  in  the  adoption 
of  the  ordinance,  and  that  it  was  passed  under  apparent 
authority ;  that  the  appellee,  in  pursuance  of  the  regulations 
in  the  ordinance  prescribed,  made  application  from  time  to 
time  for  license,  which  at  his  request  was  issued  to  him,  and 
which  he  received  and  paid  for  without  any  objection  what- 
ever ;  and  that  both  parties  acted  in  good  faith,  under  the 
belief  that  the  ordinance  was  legally  passed.  It  is  also  admit- 
ted that  the  money  was  not  extorted  from  him,  or  paid  to 
avoid  arrest,  fine,  and  imprisonment,  unless  the  naked  fact 
of  the  adoption  of  the  ordinance  had  that  eHect 

From  these  admissions,  it  follows,  that  unless  it  can  be 
maintained  that  the  mere  adoption  and  publication  of  the 
ordinance  will  be  conclusively  presumed  to  have  so  con- 
strained the  will  of  the  appellee  as  that  his  acts  were  not 
the  voluntary  result  of  his  judgment,  the  ruling  of  the  court 
below  cannot  be  sustained. 
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It  is  a  well  established  rule  of  law,  that  if  an  individual 
pays  an  illegal  demand,  made  against  him,  without  legal 
compulsion,  with  a  full  knowledge  of  the  facts,  and  without 
any  fraud  or  imposition,  he  cannot  reclaim  it.  This  propo- 
sition is  so  universally  conceded,  and  will  be  found  so  often 
reiterated  in  the  cases,  that  a  citation  of  authorities  cannot 
te  necessary. 

From  the  averments  admitted  by  the  demurrer  to  the 
answer,  it  cannot  be  pretended  that  there  was  any  mistake  of 
the  facts.  The  facts  pertinent  to  the  sul^'ect  were  the 
passage  of  an  amendatory  act  by  the  legislature,  the  adop- 
tion of  the  ordinance  by  the  town,  which  required  certain 
things  of  all  persons  who  desired  to  continue  or  engage  in 
the  business  of  retailing  liquors  in  Ligonier,  and  the  further 
fact  that  the  appellee  was  then  engaged  in  the  business. 
These  facts  were  as  well  known  to  the  one  party  as  the 
other.  With  a  full  knowledge  of  all  the  facts,  without  any 
fraud  or  imposition,  and  with  a  settled  conviction  in  his  mind 
that  the  law  under  which  he  acted  was  valid,  he  applied  for 
his  licenses,  received  them,  paid  for  them,  without  question 
or  objection,  and  exercised  his  privilege  of  selling  under 
them. 

It  cannot  be  maintained,  either  on  reason  or  authority,^ 
that  an  individual  who  pays  a  demand,  with  a  full  knowledge! 
of  all  the  facts,  in  the  belief  that  it  is  a  legal  duty  for  him  i 
to  do  so,  pays  it  involuntarily.     Nor  will   an  individual  be] 
heard  to  say  that  he  was  coerced  to  do  that  which  he 
believed  the  law  required  of  him.     The  law  will  presume 
that  every  citizen  freely  and  voluntarily  discharges  every 
•duty  which  he  believes  it  imposes  upon  him,  and,  when  it 
is  admitted  that  there  was  no  fraud,  no  personal  exaction, 
nothing  but  the  passage  and  publication  of  the  ordinance — 
which  was  done  in  good  faith,  and  which  both  parties  recog- 
nized as  valid — then  it  follows  as  a  conclusion  of  law  that 
the  payment  was  voluntary. 

It  is  an  elementary  doctrine  of  the  law,  that  a  citizen  will 
l)e  presumed  to  perform  what  it  requires  of  him  from  the 
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sentiment  that  it "  is  nothing  more  than  what  every  good  maa 
ought  both  to  promise  and  perform/'  and  because  "  there  is 
a  moral  obligation  resting  upon  every  individual  to  obey 
the  laws  of  the  country  in  which  he  lives."  Sharswood's 
Blackstone^  vol.  i,  p.  58,  note  15. 

In  the  case  of  the  Town  Council  of  Cahaba  v.  Burnett^  34 
Ala,  400,  the  learned  judge  says:  "The  ordinances  do  not 
appear  to  have  been  adopted  otherwise  than  in  the  fullest 
confidence  of  their  validity,  and  it  is  most  probable  that  the 
plaintiflf's  proposal  to  pay  the  prescribed  sum  was  under  a  con- 
viction of  legal  duty."  In  the  case  at  bar,  the  foregoing 
propositions  are  not  left  to  mere  inference  or  supposition, 
for  it  is  expressly  admitted  that  the  ordinance  was  adopted 
in  good  faith,  and  that  when  the  applications  were  made, 
and  the  licenses  issued  and  paid  for,  both  parties  acted 
under  the  conviction  that  it  was  legal  and  valid. 

The  case  under  discussion,  then,  is  much  more  favorable 
for  the  appellant  than  the  case  above  referred  to,  for  the 
reason,  that  in  that  case,  it  will  be  observed,  the  learned 
judge  considered  it  mainly  upon  the  theory  that  the  party 
paid  his  money  under  the  probable  belief  that  the  ordinance 
was  invalid,  but  constrained  to  do  so  by  the  penalties  con- 
tained in  it.  In  this  case,  however,  the  appellee  was  fuUy 
convinced  of  the  validity  of  the  ordinance ;  and  having  that 
conviction  in  his  mind,  it  cannot  be  supposed  that  he  con- 
templated the  infliction  of  the  penalties  of  the  ordinance 
against  one  who  acquiesced  in  its  validity,  and  would  there- 
fore from  a  conviction  of  duty  anticipate  its  requirements. 
Walker,  C.  J.,  maintained  the  doctrine  in  the  case  above 
cited,  that  notwithstanding  a  person  may  believe  the  law 
which  requires  of  him  the  payment  of  a  license  invalid  and 
oppressive,  still,  if  he  pays  the  demand  without  any  other 
compulsion  than  the  mere  existence  of  the  law  which  requires 
it,  rather  than  submit  his  liability  to  the  arbitrament  of  the 
courts,  he  could  not  afterward  say  that  he  paid  under  com- 
pulsion. The  reasoning  of  the  learned  judge  in  the  case 
referred  to  is  exhaustive,  and,  in  our  judgment,  conclusive- 
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of  this  case.  See,  also.  Mayor,  etc.,  of  Richmond  y,  Judah^ 
5  Leigh.  305. 

If,  then,  the  opinion  of  the  court  in  34  Ala.,  supra,  hold- 
ing that  a  payment,  made  under  the  belief  that  it  is  demanded 
contrary  to  law,  and  under  the  apprehension  of  legal  pro- 
ceedings, IS  not  of  itself  compulsory,  is  sound,  how  can  the 
ruling  of  the  court  below  be  maintained,  which  holds  in 
effect  that,  notwithstanding  the  appellee  actually  believed  the 
ordinance  valid,  and  therefore  could  have  had  no  thought  or 
apprehension  of  legal  proceedings,  yet  a  payment  made  in 
compliance  with  it  was  under  legal  compulsion  ? 

If  the  appellee  believed  the  ordinance  valid,  he  recognized 
it  as  imposing  on  him  a  just  obligation,  and  concurring  in 
the  wholesome  doctrine  of  the  law,  that  every  one  is  under 
a  moral  obligation  to  comply  with  the  law  of  the  community 
in  which  he  lives,  he  made  his  application,  received  his 
licenses,  paid  the  price  stipulated,  under  a  conviction  of 
legal  duty,  freely,  and  with  an  unconstrained  will.  When, 
therefore,  the  premise  is  admitted  that  the  appellee  believed 
the  ordinance  to  be  a  valid  enactment,  the  conclusion  una- 
voidably follows  that  he  did  not  pay  under  an  apprehension 
of  legal  proceedings,  but   from  a  conviction  of  legal  duty. 

The  appellee  and  the  town  were  of  the  same  opinion  on 
the  subject  of  the  validity  of  the  ordinance,  both  recognizing 
it  as  binding.  In  that  belief,  the  appellee  published  his  notice, 
advising  his  townsmen  that  at  a  certain  time  he  would  apply 
for  license.  In  that  belief,  he  appeared  before  the  board  of 
trustees  and  convinced  them  of  his  fitness,  and  requested 
tiiem  to  issue  to  him  a  license.  In  that  belief,  when  his  fit- 
ness was  determined,  he  filed  his  bond,  and  paid  for  his 
license.  As  a  matter  of  course,  there  could  be  no  protest, 
no  notice  of  duress,  for  the  reason  that  no  duress  existed. 
He  was  acting  from  a  difTerent  impulse.  He  was  not  pricked 
by  the  fear  of  penalties,  but  impelled  by  a  sense  of  duty. 
He  did  not  regard  the  ordinance  as  an  illegal  contrivance  to 
extort  money  from  him,  but  he  looked  upon  it  as  a  valid 
Vol.  XLVL— 36 
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enactment,  which  imposed  a  just  obligation  upon  him,  and 
thus  recognizing  it  he  made  his  application,  received  and 
paid  for  his  licenses,  and  enjoyed  the  monopoly  which  they 
afforded  him  and  the  protection  which  the  town  was  enabled 
bv  means  of  the  money  thus  paid  to  give  him. 
*   /vBut  let  us  suppose  that  the  money  was  not  paid  from  a 
sense  of  legal  duty,  but  from  an  apprehension  of  the  con- 
sequences which  might  result  to  him  from  the  passage  and 
publication  of  the  ordinance ;  would  this  render  the  payment 
compulsory,  there  being  no  threats  of  a  prosecution,  no  per- 
sonal execution,  or  other  act  of  coercion  on  the  part  of  the 
/        ylppellant,   and  no  duress  of  person  or  property,  and   no 
4^^A^^6Dt/ objection  or  protest  on  the  part  of  theappeUaat  ? 
'  '  / .     It  IS  well  settled  that  the  mere  existence  of  the  ordinance 

'  would  not  render  the  payment  compulsory.  The  money 
I  »  ^  niust  have  been  exacted  by  the  appellee  under  a  threat  of 
|^P-W(AA^osecution,  and  the  money  must  have  been  unwillingly 
paid,  and  under  protest.  It  is  settled  by  the  following  author- 
ities, that  a  mere  apprehension  of  legal  proceedings  is  not 
sufficient  to  make  a  payment  compulsory,  and  that  where 
there  is  a  threatened  prosecution,  the  payment  must  be  made 
under  protest:  Harvey  v.  TTu  Town  of  Olney^  42  111. 
336 ;  Elston  v.  The  City  of  Chicago^  40  111.  5 14 ;  Town 
Council  of  Cahaba  v.  Burnett^  34  Ala.  400 ;  Mayor^  ctc.^  of 
Bcdtimore  v.  Lefferman^  4  Gill,  425 ;  Mays  v.  T/ie  City  of 
Cincinnati,  I  Ohio  St.  268;  Baker  v.  The  City  of  Cincinnati, 
II  Ohio  St.  534;  Taylor  v.  734^  Board  of  Healthy  31  Pena 
St.  73;  Borough  of  Allentown  v.  Saeger,  20  Penn.  St 
421;  Cook  v.  City  of  Boston,  g  Allen,  393;  yenks  v.  Lima 
ToTvnship,  17  Ind.  326,  and  cases  there  cited. 

"  No  one  can  be  heard  to  say,  that  he  had  the  right  and  the 
law  with  him,  but  he  feared  his  adversary  would  cany 
him  into  court,  and  that  he  would  be  unlawfully  fined  and 
imprisoned;  and  that  being  thereby  deprived  of  his  free-will, 
he  yielded  to  the  wrong,  and  the  courts  must  assist  him  to  a 
reclamation."  Town  Council  of  Cahaba  v.  Burnett^  34  Ala. 
400. 
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In  Maryland,  there  was  an  act  of  the  legislature,  and  an 
ordinance  of  the  city  of  Baltimore,  passed  under  it,  requir- 
ing persons  owning  certain  lands  bounded  by  Jones'  Falls 
to  build  walls  around  them  on  the  side  next  the  falls,  and 
prescribing  a  penalty  for  the  failure  to  build  the  walls.  An 
owner  of  land,  under  the  constraint  of  the  ordinance,  hav- 
ing paid  the  price  of  building  the  wall,  sued  to  recover  it 
back.  The  Maryland  court  of  appeals  held  that  the  action 
could  not  be  maintained.  The  court,  in  delivering  its  judg- 
ment, used  the  following  emphatic  language:  "We  con- 
sider the  doctrine  established,  that  a  payment  is  not  to  be 
regarded  as  compulsory,  unless  made  to  emancipate  the  per- 
son or  property,  from  an  actual  and  existing  duress.  And 
that  a  payment  made  under  a  distress  warrant  is  not  com- 
pulsory." Mayor,  etc,  of  Baltimore  v.  Lefferman,  4  Gill,  425. 
See,  also,  Morris  v.  Mayor  etc,  of  Baltimore,  $  Gill,  244. 

In  South  Carolina,  a  case  similar  in  principle  to  this  arose, 
in  which  an  effort  was  made  to  recover  money  paid  to  pro- 
cure a  license  under  an  ordinance  afterwards  held  unconsti- 
tutional, and  the  court  sustained  the  principle  here  contended 
for.  Robinson  v.  The  City  Council  of  Charleston,  2  Rich. 
317.  Sqg,21so,  Smith  V.  Hutchinson,  8  Rich.  260  \  Phillips 
v.  yefferson  Co*,  5  Kansas,  412;  Smith  v.  Sckroeder,  15  Min- 
nesota, 35. 

'  The  case  in  42  111.,  supta,  involved  precisely  the  same 
principle  as  in  the  present  case.  Notwithstanding  the  extraor- 
dinary character  of  the  ordinance,  and  that,  as  the  learned 
judge  observed,  there  was  no  pretence  of  authority  for  its 
passage,  and  notwithstanding  the  parties  protested  against 
the  payment,  and  gave  notice  that  they  intended  to  sue  to 
recover  it,  and  that  they  paid  under  duress,  still,  the  learned 
judge  in  delivering  the  judgment  of  the  court  says :  "  We 
remark  in  conclusion,  that  we  do  not  express  any  opinion  on 
the  question  as  to  whether  this  was  a  voluntary  or  compul- 
sory payment.  If  the  money  was  paid  under  threats  of 
prosecution,  or  under  a  belief,  induced  by  the  officers  of  the 
town,  that  only  by  payment  could  they  escape  prosecution. 
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and  was  paid  by  them  under  protest,  such  a  payment  would 
not  be  voluntary."  The  court  said  that  the  question, 
whether  the  payment  was  voluntary  or  compulsory,  should 
have  been  left  to  the  jury,  and  that  it  was  because  it  was  not 
fairly  put  to  the  jury  that  the  decision  of  the  court  belo\r 
was  reversed.  The  court  did  not  undertake  to  modify  or  dis- 
turb the  doctrine  of  the  law  upon  this  subject  in  that  state, 
but  cited  approvingly  the  case  of  Elston  v.  Tlu  City  of  Chi- 
cago^ 40  111.  5 14. 

In  Elston  v.  Tke  City  of  Chicago,  supra,  the  court  say: 
"We  find,  then,  there  was  a  regular  judgment  against  this 
property,  and  that  the  plaintiifs  owning  it,  volurifarily,  and 
not  under  process,  by  one  of  the  parties  in  interest,  paid  this 
money,  and  we  know  of  no  principle  of  law  that  can  be 
invoked  in  their  favor,  to  compel  the  city  to  pay  it  back  to 
them .  Although  the  j  udgment  maybe  void,  still  the  payments 
made  by  the  plaintiffs  were  voluntary ;  they  were  made  with 
a  full  knowledge  of  all  the  facts  and  circumstances  of  the 
case ;  in  ignorance  only  of  their  legal  rights,  without  fraud, 
imposition,  or  any  undue  advantage  taken  of  them,  and 
really,  for  an  object  they  had  originated,  and  the  accomplish- 
ment of  which  has  benefited  their  estate.  No  case  can  be 
found,  where  money  has  been  voluntarily  paid,  with  a  full 
knowledge  of  the  facts  and  circumstances  under  which  it 
was  demanded,  which  holds  that  it  can  be  recovered  back, 
upon  the  ground  that  the  payment  was  made  under  a  mis- 
apprehension of  the  legal  rights  and  obligations  of  the  party 
paying.  And  it  is  invariably  held,  that  a  payment  is  not  to 
be  regarded  as  compulsory,  unless  made  to  relieve  the  per- 
son or  property  from  an  actual  and  existing  duress  imposed 
upon  him  by  the  party  to  whom  the  money  is  paid,  and 
such  is  the  tenor  of  all  the  cases  cited  by  appellants  from 
Valpy  V.  Manley,  50  Eng.  C.  L.  602,  to  Lazell  v.  MUler,  15 
Mass.  207.  No  well  considered  case,  anywhere,  has  pro- 
ceeded upon  different  principles." 

In  the  case  of  Borough  of  Allentown  v.  Saeger^20  Penn. 
St  421,   the  same  principle   was    maintained^   the  court 
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saying :  "  It  was  submission  to  legitimate  authority  which 
was  prima  fcuie  right  in  its  exercise." 

In  the  case  of  Taylor  \.  Tfie  Board  of  Health,  31  Penn,St. 
73,  the  court,  speaking  of  this  subject,  used  the  following 
language :  *'  The  threat  that  is  supposed  to  underlie  such 
demands  is  a  legally  harmless  one ;  that,  in  case  of  refusal, 
the  appropriate  legal  remedies  will  be  resorted  to." 

These  two  cases  establisb  the  doctrine  in  Pennsylvania, 
that  an  individual  may  not  pay  gioney  silently,  and  in  sub- 
mission to  apparent  legal  authority,  and  then  stand  by  until 
the  money  has  been  expended  for  the  common  benefit,  and 
5till  maintain  an  action  to  recover  it,  even  though  he  was  not 
liable  originally  to  pay. 

Metcalf,  J.,  in  delivering  the  judgment  of  the  Supreme 
Court  of  Massachusetts,  says  :  "  It  is  an  established  rule  of 
law,  that  if  a  party,  with  a  full  knowledge  of  the  ^&cts, 
voluntarily  pays  a  demand  unjustly  made  on  him,  and 
attempted  to  be  enforced  by  legal  proceedings,  he  can  not 
recover  back  the  money,  as  paid  by  compulsion,  unless  there 
be  fraud  in  the  party  enforcing  the  claim,  and  a  knowledge 
that  the  claim  is  unjust"  Benson  v.  Monroe,  7  Cush,  125  ; 
Forbes  v.  Appleton^  5  Cush.  115;  Preston  v.  Tlie  City  of  Bos- 
ton,  12  Pick.  7,  14. 

In  the  last  of  the  above  cases,  it  is  said :  "  Threat  of  legal 
process  is  not  such  duress,  for  the  pa];(ymay  make  proof  and 
show  that  he  is  not  liable  ;"  and  in  Forbes  v.  Appleton,  supra, 
Dewey,  J.,  says :  '*  A  threatened  lawsuit  is  not  that  species 
of  duress,  which  will  authorize  the- party  to  recover  back 
money  voluntarily  paid  on  an  illegal  claim." 

It  was  held  by  this  court  in  Jenks  v.  Lima  Township,  17  . 
Ind.  326,  that  "  an  illegal  tax^  voluntarily  paid,  can  not  be  / 
recovered  back ;  and  the  payment  is  regarded  as  voluntary, 
unless  it  be  made  to  procure  the  release  of  person  or 
property  from  the  power  of  the  officer;  and  protest,  at  the 
time  of  payment,  in  connection  with  other  circumstances, 
may  be  evidence  that  the  payment  is  made  for  that  purpose." 

Counsel  for  appellee  have  cited  a  large  number  of  cases  aa 
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supporting  their  position  that  the  payment  in  question  was 
compulsory.     A  brief  review  of  the  cases  cited  will  be  made. 

In  yoynerv.  The  Inhabitants^  etc.,  3  Cush.  567,  it  was  held 
that  payment  to  a  collector  of  taxes,  who  has  a  tax  bill  and 
warrant  for  levying  the  same,  in  the  form  prescribed  by  law, 
is  not  a  voluntary,  but  a  compulsory  pa}^ment ;  and  if  the 
tax  so  paid  be  illegally  assessed,  it  may  be  recovered  back 
by  action. 

In  Preston  v.  The  City  of  Boston,  12  Pick.  7,  it  was  held 
that  if  a  person  pays  an  illegal  tax,  in  order  to  prevent  the 
issuing  of  a  warrant  of  distress,  with  which  he  is  threatened, 
and  which  must  issue,  of  course,  unless  the  tax  is  paid,  the 
payment  is  to  be  deemed  compulsory,  and  not  voluntary. 

In  Steele  v.  Williams,  8  Exchequer,  624,  the  pay- 
ment was  held  compulsory,  because  the  parish  clerk  required 
the  plaintiff  to  pay  an  illegal  fee  for  examining  the  record 
book  of  burials  and  baptisms.  The  court  held  that  the  money 
was  illegally  demanded,  colore  officii,  and  that  the  payment^ 
under  the  illegal  demand,  was  necessary  to  the  exercise  of  a 
legal  right,  and  therefore  involuntary. 

The  case  of  Morgan  v.  Palnur,  2  B.&C.  729,  was  anactiont 
to  recover  back  money  illegally  demanded  by  the  mayor  of 
a  city  as  a  fee  for  issuing  a  license  to  keep  a  hotel.  The 
ground  upon  which  the  ruling  of  the  court  proceeded  will 
appear  from  the  following  extract  from  the  opinion  of  the 
court :  "  It  has  been  well  argued  that  the  payment  having 
been  voluntary,  it  can  not  be  recovered  back  in  an  action  for 
money  had  and  received.  I  agree  that  such  a  consequence 
would  have  followed  had  the  parties  been  on  equal  terms. 
But  if  one  party  has  the  power  of  saying  to  the  other,  'that 
which  you  require  shall  not  be  done  except  upon  the  condi- 
tions which  I  choose  to  impose,'  no  person  can  contend  that 
they  stand  upon  anything  like  an  equal  footing.  Such  was  the 
situation  of  the  parties  to  this  action.  The  case  is  therefore 
very  different  from  Brisbane  v.  Dacres,  5  Taunton,  144,  and 
our  judgment  must  be  in  favor  of  the  plaintiff.** 

The  Duke  De  Cadavalw.  Collins,  4  A.  &  E.  858,  was  an 
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action  to  recover  back  money  which  had  been  paid  by  the 
plaintiff  to  obtain  his  discharge  from  an  illegal,  malicious, 
and  fraudulent  arrest.  The  court  held  that  the  plaintiff  was 
entitied  to  recover,  because  the  money  had  been  extorted 
under  color  of  office,  as  a  condition  to  his  discharge  from'  an 
illegal  arrest,  which  had  been  made  for  the  purpose  of  extor- 
tion* 

The  case  of  Maxwell  v.  Griswold^  lo  How.  242, 
was  an  action  to  recover  back  money,  which  had  been  ille- 
gally demanded  by  the  collector  of  New  York  asa  condition 
on  which  he  would  deliver  to  the  plaintiff  his  property. 

The  case  was  fully  reviewed  by  this  court  in  The  Lafayette^ 
etCyR.R.  Co.y.  PatHson,/^!  Ind.  312.  The  ruling  in  that 
case  was  placed  upon  the  ground  of  moral  duress.  The  court 
say :  ''  The  money  was  thus  obtained  by  a  moral  duress,  not 
justified  by  law»  and  which  was  not  submitted  to  by  the 
importer,  except  to  regain  possession  of  his  property  with- 
beld  from  him  on  grounds  manifestly  wrong." 

The  court  further  said:  "  Now,  it  can  "hardly  be  meant  in 
this  class  of  cases,  that  to  make  a  payment  mvoluntary,  it 
should  be  by  actual  violence  or  any  physical  duress.  It  suf- 
fices, if  the  payment  is  caused  on  the  one  part  by  an  illegal 
demand,  and  made  on  the  other  part  reluctantly  and  in  con* 
sequence  of  that  illegality,  and  without  being  able  to  regain 
possession  of  his  property  except  by  submitting  to  the  pay- 
ment." 

The  ruling  in  the  case  of  T/ie  Town  of  Princeton  v.  Vierling^ 
40  Ind.  340,  was  based  upon  the  averments  in  the  complaint 
which  were  substantially  the  same  as  in  the  present  case, 
which  is  conceded  to  be  good.  This  court  say :  *'  The  com- 
plaint is  in  six  paragraphs,  and  each  alleges  that  the  money 
was  extorted  from  the  plaintiff  by  the  officers  of  the  town, 
and  that  he  paid  the  same  to  avoid  arrest,  fine,  and  imprison- 
ment," etc.  Upon  the  averments  of  the  complaint,  there  can 
be  no  room  ^o  doubt  the  correctness  of  the  ruling  in  that 
case. 

The  case  of  Harvey  v.  734^  Town  of  Olney^  42  111.  336, 
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was  an  action  to  recover  back  money  which  had  been 
paid  by  the  plaintifis,  as  they  alleged,  under  compulsion, 
to  avoid  prosecution  under  an  ordinance  which  required  the 
payment  of  six  hundred  dollars  by  any  person  exercising 
the  business  of  a  substitute  broker  or  recruiting  agent  in  said 
town.     The  court  say : 

"  The  first  of  these  instructions  was  wrong,  because  if  the 
money  was  illegally  extorted  from  the  appellants  by  thseats 
of  prosecution,  or  under  circumstances  which  justified  them 
in  believing  that  their  only  mode  of  escaping  prosecution 
was  by  the  payment  of  the  money,  and  they  paid  it  under 
protest,  and  with  notice  that  they  would  bring  suit  to  recover 
it,  and  if  the  town  treasurer  received  it  under  these  circum- 
stances in  his  official  capacity,  and  acting  under  said  ordi- 
nance, then  the  payment  to  him  was  a  payment  to  the  corpo- 
ration, and  it  was  wholly  immaterial  whether  the  ordinance 
had  been  posted  ten  days  or  not.'' 

It  was  further  held  that  it  was  no  defence  to  such  an  action 
for  a  town  to  plead  the  illegality  of  its  own  ordinance ;  and 
it  is  sufficient,  if  it  appear,  that  the  money  was  paid  to  avoid 
fine  and  imprisonment,  and  under  circumstances  sufficient 
to  induce  the  belief  that  the  provisions  of  the  ordinance 
would  be  enforced. 

The  court  further  said :  "  We  remark  in  conclusion,  that 
we  do  not  express  any  opinion  on  the  question  as  to  whether 
this  was  a  voluntary  or  compulsory  payment.  That  question 
is  for  the  jury,  and  we  reverse  the  judgment  because  it  was 
not  fairly  left  to  them  by  the  instructions.  If  the  money  was 
paid  by  the  appellants  under  threats  of  prosecution,  or  under 
a  belief,  induced  by  the  officers  of  the  town,  that  only  by 
payment  could  they  escape  prosecution,  and  was  paid  by- 
them  under  protest,  then  such  payment  can  in  no  just  sense  be 
called  voluntary.  The  County  of  La  Salle  v.  Simmons,  5  Gilmanp, 
515.  Such  a  state  of  facts  would  make  this  case  very  unlike 
ih^  Cdise  of  Robinson  w.  The  City  Council  of  Charlestown^  2  Rich. 
317,  cited  by  counsel  for  appellees,  and  the  case  oi  Elston  v. 
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Tie  City  of  Chicago^  40  III.  514,  in  both  of  which  the  pay- 
ment was  purely  voluntary." 

The  case  of  Parker  v.  The  Great  Western  R.  W.  Co.,  7  Man- 
ning &  G.  253,  was  an  action  to  recover  money  which  had 
been  illegally  exacted  as  a  condition  of  carrying  certain  pack- 
ages. The  ground  of  the  ruling  will  sufficiently  appear  from 
the  following  extract  from  the  opinion  of  the  court: 

"  We  are  of  opinion  that  the  payments  were  not  voluntary. 
They  were  made  in  order  to  induce  the  company  to  do  that 
which  they  were  bound  to  do  without  them ;  and  for  the  refusal 
to  do  which)  an  action  on  the  case  might  have  been  main- 
tained, as  was  expressly  decided  in  the  case  of  Pickfordv.  The 
Grand  Junction  Railway  Company,  10  M.  &  W.  399.     And, 

in  this  respect,  the  case  very  much  resembles  that  of v. 

JHgott,  mentioned  by  Lord  Kenyon,  in  Cartwright  v.  Rowley, 
2  Esp.  N.  P.  C.  723.  That  was  an  action  brought  to  recover 
back  money  paid  to  the  steward  of  a  manor,  for  producing 
at  a  trial  some  deeds  and  court  rolls,  for  which  he  had  charged 
extravagantly.  The  objection  was  taken  that  the  money  had 
l>een  voluntarily  paid,  and  so  could  not  be  recovered  back 
again  ;  but,  it  appearing  that  the  party  could  not  do  without 
the  deeds,  so  that  the  money  was  paid  through  necessity, 
and  the  urgency  of  the  case,  it  was  held  to  be  recoverable. 
We  think  the  principle  upon  which  that  decision  proceeded 
is  a  sound  one,  and  strictly  applicable  in  the  present  case, 
and  that  the  defendants  cannot,  by  the  assistance  of  that 
rule  of  law  on  which  they  relied,  retain  the  money  that  they 
have  improperly  received." 

Waterhouse  v.  Keen^  10  Eng.  Com.  Law,  3 10,  was  an  action 
to  recover  money,  which  it  was  alleged  had  been  illegally 
exacted  by  a  turnpike  company.  The  court  held,  that  the 
money  was  legally  exacted  and  received,  and  hence  the  case 
has  no  bearing  on  the  present  case. 

In  Valpy  v.  Manley,  50  Eng.  Com.  Law,  592,  the  sheriff 
had  made  an  illegal  levy  of  an  execution  upon  the  goods  of 
the  plaintiff,  and  was  threatening  to  sell  them,  and  to  avoid 
the  sale  and  regain  the  possession  of  his  goods,  he  paid  the 
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amount  demanded,  and  then  brought  his  action  to  recover 
the  money.  The  court  held  the  levy  illegal,  and  the  pay- 
ment involuntary.  The  court  say :  '*  All  the  cases  show^ 
tliat,  where  a  party  is  in,  claiming  under  legal  process,  the 
owner  of  the  goods  contending  that  the  possession  is  illegal, 
and  paying  money  to  avert  the  evil  and  inconvenience  of  a 
sale,  may  recover  it  back  in  an  action  for  money  had  and 
received,  if  the  claim  turns  out  to  have  been  unfounded." 

The  case  of  TAe  County  of  La  Salle  v.  Simmons^  5  Gilman^ 
513,  is  relied  upon.  There,  the  board  of  commissioners  were 
authorized,  in  establishing  a  ferry,  to  receive  as  a  donation 
from  the  person  to  whom  the  license  was  granted,  the  sum 
of  one  hundred  dollars;  but  the  commissioners  demanded 
of  Simmons  the  sum  of  five  hundred  dollars,  which  he  paid 
under  protest,  for  the  purpose  of  receiving  a  license,  and 
then  sued  to  recover  back  the  money-  The  court  say :  "The 
money  was  unlawfully  and  wrongfully  obtained,  and  cannot 
in  equity  and  good  conscience  be  retained  by  the  county. 
The  fact  that  the  commissioners  chose  to  call  it  a  donation 
does  not  change  the  real  character  of  the  transaction.  It  was 
merely  a  device  to  obtain  money  which  the  county  had  not 
the  slightest  right  to  demand.  The  money  was  exacted 
from  the  plaintiff  under  circumstances  that  strip  the  transac- 
tion of  all  the  features  of  a  voluntary  payment.  It  was  in 
law  and  fact  a  compulsory  payment,  as  much  so  as  the  pay- 
ment of  usurious  interest,  which  the  lender  exacts  from  the 
borrower ;  or  the  payment  of  illegal  charges,  which  an  officer 
demands  as  the  condition  of  the  performance  of  official  ser- 


vices." 


Again,  it  is  said:  ** There  was  a  great  inequality  of  condi* 
tion  between  the  parties.  The  plaintifTwas  in  the  power  of 
the  commissioners,  and  compelled  from  the  necessity  of  the 
case  to  advance  the  money  in  order  to  obtain  the  license. 
He  was  not  particeps  criminisy  because  acting  under  restraint 
and  not  from  choice.  jFaques  v.  Withey^  i  H.  Black.  65 ; 
Browning  v.  Morris^  2  Cowp.  790 ;  Williams  v.  Hadley^  8 
East,  378 ;  yaques  v.   Golightly^  2  W.  Black.  1073 ;  Mount 
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V.  WaUe^  7  Johns.  434 ;  i  Story  Eq.,  sec.  300,  et  seq.;  Fergu- 
son V.  Sutphen^  3  Gilman,  S47-" 

In  Ford  v.  Holden,  39  N.  H.  143,  the  payment  was  held 
to  be  compulsory,  because  the  selectmen  of  the  town  had 
demanded  the  payment  of  illegal  taxes  as  the  condition  upon 
which  his  name  was  to  be  placed  upon  the  list  of  voters.  It 
was  held  to  be  extortion. 

I^tt  V.  Vizard,  27  Eng.  Com.  Law,  198,  was  an  action  to 
recover  from  an  attorney  money  he  had  required  the  plain- 
tiff to  pay  as  the  condition  on  which  he  would  deliver  to  the 
plaintiff  his  title  deeds.  The  court  held  that  the  defend* 
ant  had  no  claim  against  plaintiff  for  services,  or  lien  on  the 
deeds,  and  consequently  that  the  money  was  extorted,  and 
having  been  paid  under  protest  and  to  regain  the  possession 
of  his  deeds  which  were  wrongfully  withheld,  he  could 
recover  back  the  money. 

The  case  of  Gibbon  v.  Gibbon,  76  Eng.  Com.  Law,  205,  was 
in  principle  the  same  as  the  last  case  cited.  In  this  case,  the 
defendant  refused  to  deliver  certain  title  deeds  until  a  sum  of* 
money  was  paid.  It  was  paid  and  recovered  back  in  that  action^ 

In  Ashmolew.  Waimvright,  2  Gale  &  D.  938,  the  defendants, 
common  carriers,  refused  to  redeliver  plaintifTs  goods,  which 
they  had  carried  for  him,  except  on  payment  of  five  pounds 
and  five  shillings  charges.  The  plaintiff  insisted  that  he  was 
not  liable  to  pay  anything ;  but,  ultimately,  defendants  hav- 
ing said  that  they  would  take  nothing  less  than  the  whole 
sum,  he  paid  the  whole  sum  to  regain  his  goods,  protesting 
that  he  was  not  liable  to  pay  an3^hing,  and  that  if  he  was 
liable,  the  charge  was  exorbitant*  The  pa3anent  was  held 
to  be  compulsory,  and  plaintiff  recovered  the  amount  in- 
excess  of  the  true  charge. 

FoUettw,  Hoppe,  57  Eng.  Com.  Law,  226,  was  an  action  by 
an  assignee  in  bankruptcy,  to  recover  from  the  sheriff  a  sum 
of  money  which  the  bankrupt  had  paid  to  obtain  his  release 
from  imprisonment,  upon  the  ground  that  the  bankrupt  was 
not  subject  to  arrest  and  imprisonment  upon  the  ca.  sc.  in  the 
hands  of  the  officer.    The  plaintiff  recovered. 
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Hills  V.  Street^  15  Eng.Com.  Law,  358,  was  an  action  to 
recover  money  which  plaintiff  had  paid  to  obtain  the  posses- 
sion of  his  goods  which  had  been  illegally  distrained  for  rent 
The  payment  was  held  involuntary,  and  the  plaintiff  had 
judgment. 

In  Unwin  v.  Leaper^  39  Eng.  Com.  Law,  635,  the  plaintiff 
sought  to  recover  back  money  which  he  had  paid  under 
coercion  and  to  avoid  a  threatened  penal  action.  The 
court  held  the  payment  illegal  and  compulsory. 

The  object  of  the  action  in  Oatesw.  Hudson^  6  Exchequer, 
346,  was  to  recover  money  which  had  been  paid  to  obtain 
the  possession  of  title  deeds,  'and  die  plaintiff  recovered. 

It  was  held  in  SAaw  v.  Woodcock,  14  Eng.  Com.  Law,  14, 
that  a  payment,  made  in  order  to  obtain  possession  of 
goods  or  property  to  which  a  party  is  entitled,  and  of  which 
he  cannot  otherwise  obtain  possession  at  the  time,  is  a 
compulsory,  and  not  a  voluntary  payment,  and  may  be 
recovered  back. 

In  Dew  v.  Parsons,  18  Eng.  Com.  Law,  87,  the  question 
was  whether  the  defendant,  in  an  action  brought  by  the 
sheriff  to  recover  certain  fees,  was  entitled  to  set  off  the 
payment  of  illegal  and  extortionable  fees  in  another  action, 
and  it  was  held  that  as  the  fees  had  been  paid  under  duress  and 
to  avoid  arrest  and  imprisonment,  the  set-off  would  lie. 

In  Payne  v.  Chapman,  31  Eng.  Com.  Law,  89,  a  certificated 
bankrupt,  being  arrested  on  a  ca.  sa,  for  a  debt  provable 
under  the  commission,  paid  the  money  under  protest,  stat- 
ing his  bankruptcy  and  certificate,  and  warning  the  sheriff 
that  he  would  apply  to  the  court  to  have  the  money  paid 
back.  It  was  held,  that  this  was  not  such  payment  of 
money  under  legal  process  with  knowledge  of  the  facts,  as 
precluded  the  bankrupt  from  recovering  back  the  money. 

In  Ripley  v.  Gelston,  9  Johns.  201,  where  the  collector 
refused  to  give  a  vessel  a  clearance  unless  the  owner  would 
pay  tonnage  duty,  which  was  not  properly  chai^eable,  and  the 
owner  paid  the  money,  the  court  sustained  an  action  to 
recover  it  back. 
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The  case  of  Qazenove  \.  Cutler^  4  Met.  246,  where  the  mort- 
gagee, who  was  in  possession  for  condition  broken,  required 
the  mortgagor  to  pay  more  than  was  legally  due  in  order  to 
redeem,  and  it  was  paid  to  avoid  a  foreclosure,  the  court  held 
the  payment  was  compulsory  and  might  be  recovered  back. 

The  case  of  The  Lafayette^  etc.^  R.  R.  Cck  v.  Pattison^  41 
Ind.  312,  is  much  relied  upon  by  counsel  for  appellee.  In 
that  case,  the  money  was  paid  by  the  plaintiff  to  obtain  the 
possession  of  his  cattle,  which  were  held  by  the  railroad  com- 
pany, and  who  refused  to  surrender  them  unless  illegal  and 
exorbitant  charges  were  paid.  The  payment  was  made  under 
protest,  and  upon  an  agreement  by  the  parties  that  an  action 
should  be  brought  to  recoyer  back  any  sum  which  was  paid 
in  excess  of  the  just  and  legal  charges.  The  payment  was 
held  to  be  involuntary,  because  the  company,  having  the  pos- 
session of  the  plaintiff's  cattle  and  refusing  to  deliver  them 
unless  the  money  demanded  was  paid,  possessed  an  undue 
advantage  of  the  plaintiff)  and  took  advantage  of  his  pressing 
necessities  to  coerce  the  payment  of  the  money. 

In  the  present  case,  there  was  no  duress  of  the  person  or 
property  of  the  appellee.  There  was  no  exaction  or  demand 
of  payment  other  than  that  created  by  the  existence  of  the 
ordinance.  There  was  no  threatened  prosecution  or  civil 
action.  Tliere  was  no  remonstrance  on  the  part  of  the  appel- 
lee against  the  illegality  of  the  ordinance,  or  being  forced  to 
make  the  payment  to  avoid  a  greater  evil ;  nor  was  the  pay- 
ment accompanied  with  a  protest  against  the  illegality  of  the 
course  pursued  toward  him.  Was  there  an  undue  advantage 
taken  of  the  situation  and  necessities  of  the  appellee?  The 
solution  of  this  question  will  depend  much  upon  what  would 
have  been  the  consequences  of  his  failure  to  obtain  a  license 
from  the  authorities  of  the  town  and  his  selling  without  a 
license. 

Section  9  of  the  ordinance  in  question  provided  that  if 
any  person,  not  being  licensed,  should  sell  any  intoxicating 
liquors,  etc.,  he  should  be  fined,  etc ;  and  section  1 1  provided 
that  all  fines  and  penalties  should  be  recovered  as  provided 
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by  law  in  such  cases.  Section  23  of  the  act  '*  for  the  incor- 
poration of  towns  and  defining  their  powers,"  etc.,  provides 
that  fines,  penalties,  and  forfeitures  may  be  recovered  by 
action  in  the  name  of  the  corporation.  It  is  very  obvious 
from  these  provisions,  that  the  tights  of  the  appellee,  neither 
as  to  his  person  nor  property,  could  have  been  affected  with- 
out a  resort  to  legal  process.  He  was  neither  arrested  nor 
threatened  with  arrest.  He  could  not  have  been  imprisoned, 
unless  he  had  failed,  upon  being  arrested,  to  enter  into  recog- 
nizance for  his  appearance,  or  unless  he  was  found  guilty 
upon  the  trial  of  the  cause.  In  such  action,  the  appellee 
might  have  based  his  defence  upon  the  invalidity  of  the 
ordinance  or  the  unconstitutionality  of  the  act  authorizing 
the  passage  of  such  ordinance.  Or  he  might  have  obtained 
an  injunction,  for  it  is  well  settled  that  where  a  municipal 
corporation  is  proceeding  to  enforce  an  invalid  ordinance, 
from  which  loss  or  damage  will  result  to  an  individual,  an 
injunction  wiU  lie.  Z^/«2wVA/i>  v.  The  President^  etc.^  37lnd.66; 
The  Toledo,  etc,,  R.  R.  Co,  v.  The  City  of  Lafayette,  22  Ind.  ^2 ; 
Greencastle  Township,  etc,,  v.  Black,  5  Ind.  557;  The  City  of 
Lafayette  v.  Jenners,  10  Ind.  70;  English  v.  Smock,  34  Ind. 
115  ;  Dillon  Municipal  Cor.,  sec.  728,  et  seq.  The  right  to 
arrest,  without  process,  for  violating  an  ordinance  of  a  city 
is  fully  discussed  and  decided  in  Bocus  v.  Tate,  43  Ind.  6a 

Persons  who  have  illegal  taxes  assessed  against  them  may 
enjoin  the  same.  If  they  fail  to  do  so,  and  voluntarily  pay 
them,  their  only  remedy  is  an  appeal  to  the  law-making 
powers  of  the  State.  Shoemaker  v.  The  Board  of  Com- 
nussioners  of  Grant  County,  36  Ind.  176.  See,  also.  City  of 
EvansviUe  v.  Pfisterer,  34  Ind.  36 ;  Tlie  Town  of  Covington 
V.  Nelson,  35  Ind.  532. 

If,  then,  after  the  passage  of  the  ordinance,  the  parties  had 
arrived  at  different  conclusions  as  to  its  validity,  neither  one 
could  have  reached  or  afiected  the  other  without  first  appeal- 
ing to  the  court ;  and  wherever  persons  are  in  that  situation, 
they  are  on  an  equal  footing. 

Where  one  person  has  in  his  own  hands  the  proper^  of 
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another,  which  he  refuses  to  surrender,  except  upon  the  con- 
dition of  the  payment  of  an  illegal  or  exorbitant  demand,  it 
can  be  well  said  that  he  has  an  undue  advantage.  The  pos- 
session of  the  property  mayHbe  a  matter  of  such  moment  to 
him  that  to  await  the  law's  delays  would  be  ruinous ;  but 
where  an  individual  is  in  possession  of  his  property,  and 
another  asserts  the  right  to  control  his  use  of  it,  if  that  claim 
can  only  be  enforced  by  legal  proceedings,  no  case  can  be 
found  which  holds  that  the  party  may  tamely  surrender  his 
right,  with  a  full  knowledge  of  all  the  facts,  and  without 
fraud  or  imposition,  and  then  say  that  he  was  not  on  **  equal 
footing  "with  the  other. 

It  is  very  obvious  that  the  appellant  possessed  no  power  to  j 
enforce  her  ordinance,  except  by  proceedings  in  court,  where  / 
the  parties  would  stand  upon  equal  footing,  and  the  validity  of 
the  ordinance  would  be  tested.  The  law  is  well  and  accurately 
stated  in  The  Boston,  etc.y  Co,  v.  City  of  Boston^  4  Met,  481, 
where  it  is  said :  * '  The  legal  principle  relied  upon,  on  this  point, 
is  this ;  that  if  aparty,  with  full  knowledge  of  all  the  facts  of  the 
case,  voluntarily  pays  money  in  satisfaction  or  discharge  of 
a  demand  unjustly  made  on  him,  he  can  not  afterward 
allege  such  payment  to  have  been  made  by  compulsion,  and 
recover  back  the  money,  even  though  he  should  protest,  at 
the  time  of  such  payment,  that  he  was  not  legally  bound  to 
pay  the  same.  The  reason  of  the  rule,  and  its  propriety, 
are  quite  obvious,  when  applied  to  a  case  of  payment  upon 
a  mere  demand  of  money,  unaccompanied  with  any  power 
or  authority  to  enforce  such  demand  except  by  a  suit  at  law. 
In  such  case,  if  the  party  would  resist  an  unjust  demand,  he 
must  do  so  at  the  threshold.  The  parties  treat  with  each 
other  on  equal  terms,  and  if  litigation  is  intended  by  the 
party  of  whom  the  money  is  demanded,  it  should  precede 
payment.*'  ^ 

The  above  language  is  quoted  with  approval  by  this  court 
in  Patterson  v.  Cox^  25  Ind,  261,  and  in  Tlis  Lafayette^  etc.y  R. 
R.  Co.  V.  Pattison,  supra. 

In  the  most  of  the  cases  cited  by  counsel  for  appellee,  and 
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which  we  have  examined  and  reviewed,  the  money  was  paid 
under  duress  of  person  or  property.  Where  the  payment  of 
money  is  made  upon  an  illegal  demand  by  one  who  has  the 
power  and  authority  to  arrest  and  imprison  the  person,  or  to 
levy  upon  the  property  of  the  person  upon  whom  the 
demand  is  made,  and  by  sale  satisfy  such  demand,  the  parties 
can  not  treat  upon  equal  terms,  and  the  party  upon  whom 
the  demand  is  made  is  not  bound*  to  submit  to  arrest  or  the 
seizure  of  his  property,  and  then  seek  his  remedy  for  false 
imprisonment  or  trespass,  but  he  may  pay  the  illegal  demand 
and  then  recover  it  back.  And  where  money  is  paid  upon 
an  illegal  demand,  under  a  controlling  necessity,  siich  as  to 
gain  the  possession  of  his  property  or  to  exercise  the  right 
to  vote,  or  the  like,  the  money  may  be  recovered  back, 
although  the  party  knew  at  the  time  of  the  payment  that  the 
demand  was  unjust. 

In  all  the  foregoing  cases,  the  person  upon  whom  the  illegal 
and  unjust  demand  is  made  is  bound  to  act  promptly  or  suffer 
grievous  wrong.  He  can  not  afford  to  wait  the  law's  delay, 
and  if  he  should  not  comply  with  a  demand  accompanied 
with  the  power  and  authority  then  and  there  to  enforce  it, 
the  remedy  given  would  not  be  adequate  to  compensate  for 
the  injury  sustained.  But  such  is  not  the  present  case.  If 
the  ordinance  in  question  had  been  valid,  as  both  the  parties 
believed,  then  the  money  would  have  been  lawfully  paid  upon 
a  legal  demand.  If,  however,  the  ordinance  was  invalid,  as 
•  it  was  held  to  be,  then  the  appellee,  when  sued  for  failure  to 
comply  with  its  provisions,  could  have  defeated  the  action 
by  showing  the  invalidity  of  the  ordinance.  There  was  no 
pressing  and  controlling  necessity  for  prompt  and  immediate 
payment  on  the  part  of  the  appellee,  for  he  could  have 
waited  the  decision  of  the  courts  without  sustaining  loss  or 
suffering  inconveniengs. 

It  being  admitted  by  the  demurrer  to  the  answer,  that  the 
licenses  were  issued  to  the  appellee  at  his  own  request,  that 
they  were  paid  for  without  objection,  both  parties  believing 
that  the  ordinance  was  legal,  the  conclusion  that  irresistibly 
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follows  is,  that  the  payment  was  made  under  a  pure,  unmixed 
mistake  of  law.  The  parties,  with  all  the  facts  before 
them,  sat  in  judgment  upon  the  validity  of  the  ordinance 
and  the  appellee's  liability  to  pay.  They  came  to  the  unan- 
imous conclusion  that  the  ordinance  was  good,  and  that  the 
appellee  was  liable  to  pay  for  licenses ;  and  having  reached 
that  conclusion,  he  paid  his  money,  which  was  received  by 
the  town  and  expended  for  the  common  benefit  of  her  citi- 
zens, and,  as  was  said  in  the  case  of  Bondy.  Coats^  i6  Ind. 
202,  the  appellee  "  having  constituted  himself  a  judge  in  his 
own  case,  we  are  of  opinion  that  the  weight  of  authority  is, 
that  he  can  not  be  now  heard  to  reverse  his  own  judgmenL"^ 
See  authorities  cited  in  the  opinion. 

Or,  in  the  language  of  Tucker,  J.,  in  Mayar^  etc.,  of  Rich' 
mand  v.  yudah^  5  Leigh,  305,  we  say :  ''  For  he  has  under- 
taken to  judge  for  himself.  He  has  not  thought  it  necessary 
to  submit  his  rights  to  a  judicial  tribunal.  He  has  settled 
his  controversy  with  his  adversary  by  his  own  act,  and  his 
adversary  had  a  right  to  presume  that  that  controversy  was 
no  longer  open  and  unsettled.  He  had  a  right  to  presume 
that  it  was  closed  forever." 

The  money  having  been  paid  with  a  full  knowledge  of  all 
the  facts,  and  without  fraud  or  imposition,  and  under  amis- 
take  of  law,  it  can  not  be  recovered.  Cummins  v.  White^  4 
BlackC  356 ;  Downs  v.  Donnelly,  5  Ind.  496;  Snelson  v.  TTie 
State,  ex  reL  Board  of  Commissioners  of  Madison  County, 
16  Ind.  29;  Martin  v.  Stanfield,  17  Ind.  336;  jFenks  v. 
Lima  Township,  17  Ind.  326;  Elliott  v.  Swartwout,  10 
Peters,  137. 

"  One  person  Is  not  allowed  to  alter  the  position  of  another, 
and  affect  his  rights  by  assumingto  understand  his  own  legal 
duty,  and  pay  a  claim  on  the  footing  of  such  assumption, 
and  then  draw  it  in  question  upon  the  allegation  of  a  mis- 
take of  his  duty."     Ege  v.  Koontz,  3  Penn.  St.  109. 

The  appellee  applied  for  a  license,  with  a  full  knowledge 
of  all   the  facts,  got  what  he   applied  for,  paid  for  it,  and 
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enjoyed  it.  As  was  said  by  Berry,  J.,  in  pronouncing  the 
opinion  of  the  court  in  the  case  of  Smith  v.  Schtoeder^  1 5  Minn. 
35  :  "  He  pays  of  his  own  motion,  voluntarily,  and  under  no 
mistake  of  facts,  to  a  person  who  exercises  no  compulsion 
over  him  or  his  property.  The  duress,  or  quasi  duress, 
necessary  to  constitute  an  involuntary  payment  does  not 
exist."  See,  also,  a  discussion  of  this  subject,  by  Kingmah, 
C.  J.,  5  Kansas,  412. 

In  our  opinion,  the  court  erred  in  sustaining  the  demurrer 
to  the  first  and  second  paragraphs  of  the  answer,  and 
the  ruling  of  the  court  was  correct  in  sustaining  the  demur- 
rer to  the  third  paragraph  of  the  answer. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  b 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  first  and  second  paragraphs  of  the  answer^ 
and  for  further  proceedings  in  accordance  with  this  opinioa. 

Pettit,  J.,  dissenting. — ^This  suit  was  brought  by  the 
appellee  against  the  appellant,  and  the  case  made  by  the 
pleadings  is  this :  The  appellee  was  a  dealer  in  and  retailer 
of  liquors  in  the  town  of  Ligonier  under  and  by  virtue  of  a 
license  from  the  board  of  commissioners  of  the  county. 
While  this  state  of  facts  existed,  the  town  passed  an  ordi* 
nance  forbidding  such  traffic  and  trade  within  its  limits,  with- 
out a  town  license,  and  the  payment  of  one  hundred  dollars 
a  year  for  the  same ;  and  fixing  and  imposing  a  penalty  of 
one  hundred  dollars  for  each  violation  of  the  ordinance ; 
and  the  statute,  i  G.  &  H.  631,  sec.  57,  provides  for  impris- 
onment till  any  fine  imposed  by  an  ordinance  of  a  town 
shall  be  paid  or  replevied.  The  officers  of  the  town  were 
charged  with  the  enforcement  of  the  ordinance,  and  two 
dollars  were  allowed  to  the  informer  in  every  case  when  a 
conviction  was  had.  With  this  ordinance,  a  public  menace 
and  threat  to  destroy  his  then  legal  business,  or  compel  him 
to  pay  money  or  be  imprisoned  till  he  did  pay  or  replevy  his 
£nes,  he  applied  for,  took,  and  paid  for  license  under  the 
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ordinance.  This  was  an  overpowering  advantage  on  the 
part  of  the  town,  and  a  sufficient  duress  of  Ackerman  to 
entitle  him  to  recover  back  the  money  paid. 

Subsequently,  it  was  held  by  this  court,  33  Ind.  507,  that 
the  act  under  which  the  town  ordinance  was  passed  was 
unconstitutional ;  and  this  suit  was  brought  to  recover  the 
money  paid  for  license  under  the  ordinance,  and  the  only 
question  presented  is,  can  money  paid  under  this  state  of 
facts  be  recovered  back?  The  court  below  held  in  the 
affirmative,  and  I  fully  approve  of  its  action,  and  cite  with- 
out quoting,  Steele  v,  Wiiliams,  8  Exch.  625  ;  Morgan  v.  Pal- 
mer^ 9  Eng.  C.  L.  232,  cited  in  the  brief  of  the  appellee,  as 
317,  319,  320,  and  321 ;  Same  Case,  2  Barn.  &  Cres.  729,  and 
cases  cited  ;  Preston  v.  Tlie  City  of  Boston,  12  Pick.  7 ;  yoymr 
V.  TIte  Inhabitants  of  School  District  No,  3,  etc.,  3  Cush. 
567 ;  The  Town  of  Princeton  v.  Vierling,  40  Ind.  340 ;  Duke 
di  Cadaval  v.  Collins,  4  A.  &  E.  858 ;  Maxwell  v.  Griswold, 
10  How.  242 ;  Harvey  v.  Tlte  Town  of  Olney^  42  111.  336. 

The  above  cases  I  have  examined,  and,  in  my  opinion, 
they  fully  sustain  the  ruling  of  the  court  below. 

I  here  insert  a  long  list  of  authorities  cited  by  the  coun- 
sel for  the  appellee,  but  which  I  have  not  examined.  They 
may  be  of  interest  to  the  bar  in  examining  similar  ques- 
tions. Parker  v.  Tlie  Great  Western  Railway  Company,  49 
Eng.  C  L.  253,  292 ;  S.  C,  7  Man.  &  G.  253,  293;  Close  v. 
Phipps,  49  Eng.  C.  L.  586 ;  S.  C,  7  Man.  &  G.  586 ;  Water- 
house  v.  Keen,  10  Eng.  C.  L.  310;  S.  C,  4  B.  &  C.  200; 
Valpy  v.  Manly,  50  Eng.  C.  L.  594 ;  T/te  County  of  La  Salle 
V.  Simmons,  10  Gilman,  513  ;  Ford  v.  Holden,  39  N.  H.  143, 
14s,  146,  147,  148,  149;  Pratt  V.  Vizard,  27  Eng.  C.  L. 
198 ;  Steele  v.  Williams,  8  Exch.  625 ;  Gibbon  v.  Gibbon,  76  E. 
C.  L.  205,  213  ;  Ashmole  v.  Wainwrigkt,  42  Eng.  C  L.  938; 
S.  C,  2  Q.  B.  837;  Follett  v.  Hoppe,  57  Eng.  C.  L. 
225;  S.  C,  5  C.  B.  226;  HiUs  V.  Street,  15  Eng.  C.  L. 
358 ;  S.  C,  5  Bingham,  37;  Unwin  v.  Leaper,  39  Eng.  C.  L, 
63s ;  S,  C,  I'  Man.  &  G.  747 ;  Oates  v.  Hudson,  6  Exch.  346; 
Ripley  v.  Gelstpn^  9  Johnson,  201 ;  Gint&n  v.  Strange  9  John- 
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son,  370,  375 ;  The  Boston  and  Sandwich  Glass  Company  v- 
City  of  Boston,  4  Met.  181,  187,  188,  189;  Chase  v.  Dm- 
nal^  7  Greenl.  134;  Snowdon  v.  Davis,  i  Taunton,  359; 
Shaw  V.  Woodcock,  14  Eng.  C.  L.  14;  S.  C,  7  B.  &  C.  73 ; 
Hearsey  v.  Pruyn,  7  Johns.  179;  Dew  v.  Parsons,  18  Eng» 
C.  L.  87;  S.  C,  I  Chit.  295;  Payne  v.  Chapman,  31  Eng. 
C.  L.  89;  S.  C,  4  A.  &  E.  364 ;  Cadaval  v.  Collins,  31  Eng. 
C.  L.  206 ;  S.  C,  4  A.  &  E.  858 ;  Bates  v.  The  New  York 
Insurance  Co.,  3  Johnson  Cases,  238,  240;  Marriott  v.  Brune,, 
9  How.  619;  Atwell  V.  Zeluff,  26  Mich.  118. 
I  think  the  judgment  should  be  affirmed. 


MclLWAiNEy  Trustee  of  Washington  Township,  Newtok 

County,  v.  Adams  et  al. 

Appeal. — Assignment  o/Envrs, — Title  of  Actum.—  Township  Trustee.—!^  la 
action  against  a  township  trustee,  upon  a  note  executed  by  him  as  towoship 
trustee,  a  judgment  was  rendered  against  the  township.  Upon  appeal  to  the 
Supreme  Court,  the  entitling  of  the  cause  in  the  assignment  of  errors  embraced 
the  names  of  both  the  township  and  trustee  as  appellants,  but  the  body  of  tbe 
assignment  named  the  trustee  only  as  complaining  of  error. 

Jieldt  that  the  assignment  oi  errors  was  not  by  the  township,  bat  by  the  trustee. 

Held,  also,  that  there  was  no  judgment  against  the  trustee  from  which  he  codd 
appeal;  and  the  appeal  was  dismissed  on  motion. 

Township. — Corporation, — ^By  the  statute  townships  are  corporations. 

From  the  Newton  Common  T*leas. 

W.  H.  Martin,  C.  H.  Test,  and  D.  V.  Bums,  for  appellant. 
y.  R.  Troxell,  for  appellees. 

WoRDEN,  C.  J. — ^The  appellees  sued  the  appellant  as  trus- 
tee,  etc.,  upon  an  instrument  of  which  the  following  is  a 
copy: 
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"^135.  Kentland,  Ind.,  July  nth,  1870. 

"  The  treasurer  of  Washington  township,  Newton  county, 
estate  of  Indiana,  will  pay  to  D.  M.  Marsh,  Indianapolis,  Indi- 
ana, one  hundred  and  thirty-five  dollars,  with  interest  from 
•date  of  shipment,  for  one  hundred  and  fifty  copies  of  Rice's 
Manual  of  Devotion,  bouqd  in  cloth,  payable  July  ist,  1871, 
at  Treasurer's  office,  Kentland,  Indiana. 

(Signed)       . "  David  Martin,  Township  Trustee." 

The  plaintifis  held  the  instrument  by  assignment  from  the 
payee. 

The  defendant  demurred  to  the  complaint  for  want  of  suffi- 
cient facts,  but  the  demurrer  was  overruled,  and  exception 
taken.  The  defendant  failing  to  answer,  judgment  was  ren- 
dered in  favor  of  the  plaintiffs,  not  against  the  defendant 
either  in  his  personal  or  official  capacity,  but  against  the 
toVnship. 

The  following  is  the  assignment  of  error . 
**  Oliver  G.  Mcllwaine,  Trustee  of  Washington  Township, 

Newton  County^Indiana,  and  Washington  Township,  New- 
ton county,  Indiana,  v,  John  R.  Asher,  George  H.  Adams, 

and  Charles  J.  Higgins. 

''  G>mes  now  the  above  named  Oliver  J.  Mcllwaine,  as  trus- 
tee of  the  township  of  Washington,  in  the  county  of  New- 
ton, and  State  of  Indiana,  and  says  there  is  manifest  error  in 
the  foregoing  record  and  proceedings  of  the  court  below,  in 
this,  that  said  court  erred  in  overruling  appellant's  demurrer 
to  the  complaint  of  appellees,  and  in  rendering  judgment 
against  appellant,  the  said  township,  for  the  reason  that  the 
complaint  does  not  contain  sufficient  facts  to  constitute  a 
cause  of  action  against  her ;  wherefore  he  prays  that  this 
cause  be  in  all  things  reversed." 

We  are  met  at  the  threshold  of  the  case  here  with  a 
motion  by  the  appellees  to  dismiss  the  appeal,  because  there 
was  no  judgment  below  against  the  appellant;  and  this 
motion  must,  in  our  opinion,  prevail.  We  therefore  do  not 
<lecide  whether  Martin  as  trustee  had  power  to  bind  the 
township  by  the  instrument  sued  on.    If  he  had  not,  then  he 
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alone,  if  any  one,  is  liable.  If  the  township  is  bound,  then 
the  latter  should  have  been  sued  in  her  corporate  name. 

The  statute  (i  G.  &  H.  637,  sec  4)  provides,  that  "each 
and  every  township,  t^at  now  is,  or  may  hereafter  be 
oi^anized  in  any  county  in  this  State,  is  hereby  declared 
a  body  politic  and  corporate,  by  the  name  and  style  of 

township  of county,  according  to  the  name 

of  the  township  and  county  in  which  the  same  may  be 
organized,  and  by  such  name  may  contractand  be  contracted 
with,  sue  and  be  sued  in  any  court  having  competent  jurb- 
diction."    See,  also,  i  G.  &  H.  570,  sec  i. 

The  township,  as  we  have  seen,  was  not  sued  in  this  case, 
but  the  appellant  as  trustee  thereof.  We  decide  nothing  as 
to  the  validity  of  the  judgment  against  the  township,  as  she 
is  not  here  asking  a  reversal.  As  before  stated,  there  is  no 
judgment  against  the  appellant,  Mcllwaine,  from  which  be 
can  appeal.     His  appeal  must  therefore  be  dismissed. 

The  entitling  of  the  cause  here  in  the  assignment  of  errors 
embraces  the  name  of  the  township  *as  an  appellant,  as  well 
as  that  of  Mcllwaine,  but  the  body  of  the  assignment  shows 
that  Mcllwaine  only,  and  not  the  township,  complains  of 
error. 

The  appeal  is  dismissed,  with  costs. 


wm  Long  v.  The  State. 


GSAND  Jury.— 'When  the  record  does  not  show  the  contrary,  it  will  be  pit* 
sumed  that  the  grand  jury  was  regularly  drawn,  summoned,  and  empanelled. 

Same. — Reconvening  of, — ^Where  the  grand  jury  has  been  dismissed  before  the 
final  adjournment  of  the  coart,  it  may,  if  necessary,  be  resummoned  to  attend 
again  at  the  same  term. 

F&AcricG. — Motion, — Affidavit, — Affidavits  in  support  of  a  motion  for  a  con- 
tinuance arc  not  a  part  of  the  record,  unless  made  so  by  a  bill  of  exceptiooi* 

Same. — Disc/iar^t  of  Jury, — Waiver. — ^The  discharge  of  a  jury  in  a  crimiii^ 
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must  be  excepted  to  at  the  time  by  the  defendant,  or  he  will  be  deemed 
to  have  waived  any  objection  thereto. 

Assault  and  Battery  with  Intent  to  Commit  Murder. — DefinUion,'— In 
charging  the  jury  in  a  prosecation  for  assault  and  ^battery  with  intent  to  com- 
mit murder,  it  was  error  to  define  the  words  "  purposely  and  nudicionsly,''  used 
in  the  indictment,  as  being  equivalent  to  the  words  "  knowingly  and  wilfully," 
and  to  charge  the  jury  that  if  the  assault  and  battery  was  knowingly  and  wilfully 
done  with  intent  to  kill,  this  was  sufficient  to  sustain  the  higher  charge  included 
in  the  indictment. 

Criminal  Law. — Presumption  of  Innoeence. — The  defendant  in  a  criminal  pros- 
ecution is  presumed  to  be  innocent  until  the  contrary  is  shown,  and  it  is  error 
to  refuse  to  so  instruct  the  jury. 

From  the  Elkhart  Circuit  Court. 

W.  A.  Woods  and  W.  C.  Wilson^  for  appellant 
y,  Cn  Denny\  Attorney  General,  and  W.  C.  Glasgow^  Pros- 
ecuting Attorney,  for  the  State. 

OsBOSLN,  J. — ^The  appellant  was  indicted  in  the  Elkhart 
Circuit  Court  at  its  April  term,  1873,  for  an  assault  and 
battery  with  intent  to  commit  murder.  He  moved  to  quash 
the  indictment,  which  motion  was  overruled.  He  then 
pleaded  not  guilty,  and  the  issue  was  tried  by  a  jury,  who 
found  him  guilty,  and  that  he  should  be  fined  and  impris- 
oned in  the  state  prison.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  made  and  overruled,  and  judgment 
rendered  upon  the  verdict  Proper  exceptions  were  taken 
to  the  several  rulings  of  the  court,  and  the  errors  assigned 
present  for  our  consideration  the  correctness  of  such  rulings. 

It  is  claimed  that  the  motions  to  quash  and  in  arrest  of 
judgment  should  have  been  sustained,  because  the  indict- 
ment was  not  returned  by  a  lawful  grand  jury. 

Prior  to  the  act  of  March  6th,  1873  (Acts  1873,  p.  87), 
the  Elkhart  Circuit  Court  commenced  on  the  third  Monday 
of  March  of  each  year.  By  that  act  the  time  of  holding  the 
court  was  changed  to  the  fourth  Monday  of  April.  A  state- 
ment of  the  clerk,  preceding  the  entry  of  the  usual  order 
impanelling  the  grand  jury,  states  that  a  grand  jury  was 
drawn  by  the  county  commissioners  on  the  3d  day  of 
March,  1873,  that  being  the  first  day  of  the  March  term 
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of  the  board,  for  the  March  term  of  the  Elkhart  Circuit  Courts 
and  a  list  of  the  names  so  drawn  is  given.  The  order 
impanelling  the  grand  jury  shows  that  the  venire  for  the 
grand  jury  returned  by  the  sheriff  included  the  same  names 
composing  the  list  drawn  by  the  board  of  commissioners. 
Some  of  them  failed  to  appear,  and  their  places  were  sup- 
plied by  the  sheriff,  under  the  direction  of  the  court.  The 
grand  jury  so  summoned  was  impanelled  and  sworn  and 
afterward  dismissed.  During  the  term,  the  court  found  it 
necessary  that  they  should  be  summoned  to  attend  again  at 
that  term  and  ordered  that  they  should  be  so  summoned. 
A  venire  was  issued  to  and  served  by  the  sheriiT,  and  the 
same  grand  jury  again  impanelled  and  sworn,  who  afterward 
returned  the  indictment  in  this  case. 

The  record  does  not  show  that  the  grand  jur>^  was  not 
regularly  and  legally  summoned  and  impanelled.  Bell  v. 
The  State,  42  Ind.  335.  It  was  said  in  that  case"  that  we 
would  presume  that  the  grand  jury  had  been  summoned  in 
pursuance  of  an  order  of  the  judge,  or  that  they  had  been 
summoned  prior  to  the  approval  of  the  act  of  March  lotfa, 
1873,  Acts  1873,  p.  158.  We  will  also  presume  that  they 
were  regularly  and  legally  impanelled  after  they  had  been 
sworn  and  acted,  as  in  this  case,  unless  there  is  something 
in  the  record  showing  that  they  were  not.  Bailey  v.  ne 
State,  39  Ind.  438-49;  Lovellv.  The  State,  45  Ind.  550, 

In  this  case,  there  is  nothing  showing  that  the  venire  had 
not  been  issued  to  and  served  by  the  sheriff  prior  to  March 
6th,  1873,  the  date  of  the  approval  of  the  act  changing  the 
time  of  holding  the  court,  and  we  will  not  presume  that  it 
had  not.  Sec.  84  of  that  act  made  such  venire  returnable  to 
the  first  day  of  the  court,  as  fixed  and  provided  for  by  the 
act. 

Sec.  15,  2  G.  &  H.  394.  provides,  that  whenever  the  grand 
jury  is  dismissed  before  the  final  adjournment,  they  may  be 
summoned  to  attend  again  at  the  same  term,  if  necessary. 
It  was  under  that  section  that  the  grand  jury  was  called  the 
second  time,  and  not  under  section  2  of  the  act  of  March 
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loih,  1873.  The  order  which  the  last  mentioned  section 
authorizes  the  judge  to  make  is  not  to  summon  a  dismissed 
grand  jury  to  attend  again  at  the  same  term,  but  to  call  them 
together  for  the  first  time.  The  venire  must  be  for  the  jury 
drawn  and  selected  for  the  term  to  which  it  is  returnable. 
The  grand  jury,  as  finally  impanelled,  maybe,  and  usually 
is,  composed  of  some  who  were  not  so  drawn  and  selected. 
When  impanelled  and  sworn,  they  became  the  grand  jury 
.  for  the  term.  It  is  the  dismissed  jury  that  is  to  be  sum- 
moned again  under  section  15,  supra^  although  it  may  include 
persons  not  drawn  and  selected  for  the  term* 

We  do  not  think  it  necessary  to  consider  whether  a  chal- 
lenge to  the  array  could  have  been  supported  or  a  plea  in 
abatement  taken.  But  see  sections  11  and  12,  2  G.  &  H. 
433  >  Hardin  v.  The  State^  22  Ind.  347.  In  that  case,  after 
quoting  those  sections,  it  is  said,  p.  350:  '*  Under  the  pro- 
visions of  the  section  last  above  quoted,  where  a  grand  jury 
has  been  duly  charged  and  sworn,  as  was  done  in  the  present 
case,  it  is  not  material  in  what  manner  they  may  have  been 
selected  to  serve  as  such,  unless  the  irregularity  of  their 
selection  amounts  to  corruption."  Sec.  876  to  881,  and 
notes,  I  Bishop  Crim.  Proced.  9 ;  i  Wharton  Crim.  Law,  sec. 
472 ;  The  States,  Brooks^  9  Ala.  9;  The  People  v.  Allen^  43  N. 
Y.  28 ;  Friery  v.  The  People^  2  Keyes  N.  Y.  424 ;  The  People 
V.  jfewett,  6  Wend.  386. 

The  appellant  urges  as  another  ground  for  arresting  the 
judgment,  that  the  record  shows  that  he  had  been  once  in 
jeopardy  before  for  the  same  offence. 

The  record  shows  that  after  the  appellant  had  been 
arraigned  and  pleaded  not  guilty,  a  jury  was  impanelled  and 
sworn  to  try  the  cause,  and  that  it  was  then  continued  on  the 
application  of  the  appellant.  He  now  urges  that  his  appli- 
cation was  not  for  a  continuance  for  the  term,  but  for  a  post- 
ponement. The  affidavits  upon  which  the  motion  was  founded 
are  copied  into  the  record,  but  as  they  are  not  in  any  bill  of 
exceptions  they  are  not  before  us,  and  we  cannot  notice  their 
contents.    The  record  states,  that  he  moved  for  a  continu- 


586  SUPREME  COURT  OF  INDIANA. 

Long  V.  The  State. 

ance,  and  that  his  motion  was  granted  and  the  cause  contin- 
ued until  the  next  term  of  the  court.  The  jury  were  nee- 
» essarily  discharged.  He  failed  to  except  or  object.  At  the 
next  term  of  the  court,  another  jury  was  impanelled  without 
objection,  who  returned  a  verdict  of  guilty,  upon  which 
verdict  judgment  was  rendered  against  him,  the  court  hav- 
ing overruled  a  motion  in  arrest.  From  that  judgment  this 
appeal  is  taken. 

The  failure  of  the  appellant  to  object  and  except  to  thef 
continuance  for  the  term  and  to  the  discharge  of  the  jury, 
was  a  waiver  of  any  objection  to  such  action  of  the  courts 
and  will  be  deemed  to  have  been  done  with  his  consent. 
Kingen  v.  Tlte  State,  ante,  p.  132. 

The  court  committed  no  error  in  overruling  the  motions  ti> 
quash  and  in  arrest  of  judgment 

One  of  the  reasons  for  a  new  trial  was  error  of  the  court 
in  giving  and  refusing  to  give  instructions  to  the  jury. 

The  assault  and  battery  charged  in  the  indictment  was^ 
that  the  appellant  maliciously  and  purposely  shot  one 
Hawkins,  with  the  intent  to  kill  and  murder  him.  The 
court,  in  its  charge,  after  defining  the  offence,  instructed  the 
jury,  that  it  would  be  unnecessary  for  them  to  consider 
whether  the  shooting  was  done  with  the  premeditated  malice 
or  not,  '*  but  it  must  have  been  done  purposely  and  mali* 
ciously ;  that  is,  knowingly  and  wilfully  done  with  intent 
and  design  to  kill  Hawkins,  in  order  to  sustain  the  higher 
charge  included  in  the  indictment"  This  was  wrong.  The 
jury  were  told  that  the  words  *'  knowingly  and  wilfully"  are 
the  equivalents  of  "purposely  and  maliciously ;" that  if  the 
appellant  shot  Hawkins  knowingly  and  wilfully,  with  the 
intent  and  design  to  kill  him,  he  was  not  only  guilty  of  an 
assault  and  battery,  but  of  the  higher  charge  of  an  intent 
to  murder.  It  excludes  the  idea  that  one  may  knowingly 
and  wilfully  kill  another  in  self  defence,  and  be' guilty  of  no 
oflence.  Now,  it  is  of  the  very  essence  of  the  crime  of  mur- 
der, that  the  homicide  shall  be  committed  maliciously;  and 
it  is  erroneous  to  instruct  the  jury,  that  if  the  killing  is 
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knowingly  and  wilfully  done,  it  is  murder.  Whether  proof 
of  the  homicide  is  presumptive  evidence  of  murder,  is  a 
question  not  involved  in  the  instruction  under  consideration, 
and  about  which  judges  and  authors  differ,  and  concerning 
which- we  express  no  opinion. 

In  Dehnison  v.  The  State,  13  Ind.  510,  which  was  a  pros- 
ecution for  an  assault  and  battery  with  intent  to  commit 
murder,  the  jury  were  instructed  that  if  there-  was  evidence 
of  express  malice,  "that  is,  a  positive  intention  to  kill,  exist- 
ing in  the  mind  of  the  slayer,  at  the  time  of  inflicting  the 
wound,"  the  killing  would  be  murder  in  the  second  degree. 
The  court  say :  "  This  instruction  contains  an  error,  which 
may  have  misled  the  jury.  It  informs  them  that  intention 
to  kill,  existing  at  the  commission  of  the  act,  constitutes 
express  malice.    This  is  entirely  wrong. 

•*  In  justifiable  homicide,  there  is"  (may  be)  "  intention  to 
kill,  but  not  necessarily  malice  or  premeditation." 

At  the  proper  time,  the  appellant  asked  the  court  to 
instruct  the  jury  as  follows  : 

''The  defendant  is  presumed  to  be  innocent  until  the  con- 
trary is  shown,  and  where  there  is  a  reasonable  doubt  whether 
his  guilt  is  satisfactorily  shown,  he  must  be  acquitted ;"  which 
was  refused,  on  the  ground  that  the  same  had  been  substan- 
tially given  in  the  instructions  of  the  court. 

We  have  carefully  examined  all  the  instructions,  and  find 
that  the  second  branch  of  that  asked  and  refused  had 
been  substantially  given,  but  they  were  silent  as  to  the  pre- 
sumption  of  innocence.  The  court  should  have  charged  the 
jury  on  that  subject  as  asked,  and  an  error  was  committed 
by  its  refusal  to  do  so. 

The  judgment  of  the  said  Elkhart  Circuit  Court  is  reversed ; 
and  the  cause  is  remanded,  with  instructions  to  that  court  to 
grant  a  new  trial,  and  for  further  proceedings.  The  clerk  is 
instructed  to  make  the  proper  certificate  to  the  warden  of 
the  state  prison. 
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l»jimcnQiH,'-^ExeaitwH.— Property  Subjtct  to  Exeaaum^^Sn  injimctioii  will 
not  be  granted  to  restrain  a  sheriff  from  selling  property  sold  by  an  execution 
defendant  after  the  issuing  of  the  execution,  on  the  ground  that  the  sheriff 
since  the  sale  has  wrongfully  permitted  the  execution  defendant  to  remove 
iix>m  the  State  and  sell  other  property  subject  to  the  lien  of  the  execution. 

Same. — An  injunction  will  be  granted  to  restrain  a  sheriff  from  selling  prop- 
erty sold  by  an  execution  defendant  aAer  the  issuing  of  the  execution,  until 
other  property  of  the  defendant  subject  to  execution  shall  be  exhausted. 

• 

From  the  Decatur  Circuit  CourL 

y.  Gavin  and  %  D.  Miller,  for  appellant. 
C.  &  %  K.  Ewing,  E,  R.  Monfort,  5,  A.  Bonner^  j5.  W. 
Wilson^  and  y.  S.  &  O.  B.  Scobey^  for  appellees. 

Downey,  J. — ^The  only  question  presented  by  the  assign- 
ment of  errors  in  this  case  is  that  relating  to  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  complaint.  The  fol- 
lowing is  the  substance  of  the  complaint : 

The  plaintiff  complains  of  Giles  E.  White,  sheriff,  John  R 
Robbins,  and  John  Hillis,  who  is  executor  of  the  will  of 
William  Hillis,  deceased,  and  says  that  on  the  2ist  day  of 
November,  1 871,  the  defendant  John  E.  Robbins  recovered 
a  judgment  against  John  J.  Pavy,  in  the  Decatur  Circuit 
Court,  for  the  sum  of  two  thousand  four  hundrec^  and  seventy- 
nine  dollars  and  thirty-two  cents,  upon  which  judgment  exe- 
cution issued  on  the  loth  day  of  January,  1872 ;  that  on  the 
2ist  day  of  November,  1871,  the  defendant  John  Hillis, as 
executor  of  the  will  of  William  Hillis,  deceased,  recovered 
a  judgment  against  John  J.  Pavy,  as  principal,  and  Ralph 
P.  Pavy,  as  surety,  for  the  sum  of  twenty-four  hundred  and 
twenty-five  dollars,  in  the  same  court,  upon  which  execution 
issued  January  6th,  1872 ;  and  at  their  several  dates  the  execu- 
tions went  into  the  hands  of  the  sheriff,  and  are  still  in  his 
hands;  that  the  sheriff  also  held  a  large  number  of  execu- 
tions and  fee  bills,  amounting,  with  the  above  named  cxeca- 
tions«  to  about  the  sum  of  six  thousand  dollars ;  that  on  the 
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1st  day  of  February,  1872,  the  said  John  J.  Pavy  sold  and 
delivered  to  the  plaintifT  six  pens  of  corn;  supposed  to  con- 
tain about  thirty-four  hundred  bushels  of  corn,  and  fifty-five 
head  of  hogs ;  that  on  the  day  of  said  sale  to  the  plaintiff 
said  John  J.  Pavy  had  a  large  amount  of  personal  property 
on  his  farm  in  said  county,  to  wit,  fifty-five  head  of  mules 
and  four  head  of  horses,  worth  fifty-nine  hundred  dollars, 
and  other  personal  property  worth  two  thousand  dollars ; 
that  thereafter,  on  the  17th  day  of  February,  1872,  said 
White,  as  such  sherifil^  levied  upon  said  hogs  and  said  com 
as  the  property  of  said  John  J.  Pavy,  by  virtue  of  said  exe- 
cutions, and  would  sell  the  same,  unless  restrained  by  the 
court,  in  satisfaction  of  said  debts ;  that  the  sheriff,  since  the 
sale  of  said  property  to  the  plaintiff,  had  wrongfully  permitted 
said  Pavy  to  remove  from  the  State  and  sell  said  fifty-five 
head  of  mules  and  said  four  head  of  horses  of  the  value 
aforesaid,  and  having  neglected  to  make  the  amount  of  said 
executions  out  of  said  property,  has  wrongfully  levied  upon 
the  said  property  so  sold  to  the  plaintiff  to  pay  said  debts  ; 
that  said  John  J.  Pavy  has  other  property,  real  and  personal^ 
out  of  which  said  executions  might  be  made  in  full,  without 
the  sale  of  the  property  so  sold  to  the  plaintiff;  that  plain- 
tiff has  no  lien  upon  or  interest  in  any  of  said  property^ 
except  that  so  sold  to  him ;  that  the  sheriff  has  advertised 
said  hogs  and  said  corn  for  sale,  and  will'  sell  the  same  on 
the  13th  day  of  April,  1872,  unless  restrained  by  the  courts 
etc. ;  wherefore  he  prays  that  the  sheriff  be  ordered  and 
directed  to  levy  upon  and  exhaust  the  property  of  said  Pavy, 
other  than  that  sold  to  this  plaintiff  before  proceeding  to  sell 
the  corn  and  hogs  so  sold  to  the  plaintiff;  that  the  sheriff  be 
forever  enjoined  and  restrained  from  selling  said  corn  and 
hogs  until  the  other  property  of  said  Pavy  subject  to  exe- 
cution be  exhausted,  and  for  a  temporary  restraining  order, 
etc. 

As  to  that  part  of  the  complaint  which  alleges  "  that  the 
sheriff,  since  the  sale  of  said  property  to  the  plaintifif)  had 
wrongfully  permitted  said  Pavy  to  remove  from  the  State 
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and  sell  said  fifty-five  head  of  mules  and  said  four  head  of 
horses,"  etc.,  we  think  it  constitutes  no  ground  upon  which 
the  execution  plaintiflT  can  be  enjoined  from  making  his 
money  out  of  the  property  which  has  been  levied  upon. 
The  execution  plaintiff  is  not  shown  to  have  had  any  con- 
nection with  the  non-feasance  of  the  sherif!^  or  to  have  had 
any  knowledge  of  it  The  mere  delay  of  the  sheriff  to  levy 
upon  the  property,  and  its  removal  by  the  execution  defend- 
ant from  the  State,  in  the  meantime,  can  not  affect  the  right 
of  the  execution  plaintiff  to  make  the  money  out  of  any 
property  of  the  execution  debtor  subject  to  the  execution. 

That  part  of  the  complaint  which  charges  that  "  Pavy 
has  other  property,  real  and  personal,  out  of  which  said  exe- 
cution might  be  made  in  full,  without  the  sale  of  the  prop- 
erty so  sold  to  the  plaintiff,''  presents  a  difierent  question. 
There  would  seem,  if  this  allegation  be  true,  no  necessity  for 
selling  the  property  purchased  by  the  appellant.  Assuming 
that  the  property  of  which  the  execution  defendant  is  yet 
the  owner  is  within  the  reach  of  the  officer,  which  may  be 
inferred  from  the  fact  alleged  that  the  amount  of  the  execu- 
tion might  be  made  out  of  it,  we  can  see  no  reason,  but  mere 
wantonness,  for  levying  on  the  appellant's  property.  It  docs 
not  appear  that  the  rights  of  any  one  will  be  disturbed  by 
levying  upon  tlie  property  still  owned  by  the  execution 
defendant.  It  is  not  denied  by  counsel  for  the  appellees  that 
where  part  of  the  lands  of  a  judgment  defendant  subject  to 
the  lien  of  the  judgment  are  sold  by  the  judgment  defend- 
ant after  the  lien  has  attached,  the  creditor  must,  if  enough 
thereof  still  remains  to  pay  the  judgment,  make  his  levy  and 
sale  of  the  part  so  remaining ;  and  if  the  part  so  remaining 
unsold  be  not  sufficient  to  discharge  the  whole  amount,  yet 
the  creditor  must  exhaustthe  same  before  proceeding  against 
the  part  so  sold  by  the  debtor,  or  that  he  must  exhaust  any 
other  property  of  the  debtor,  provided  it  does  not  interfere 
with  intervening  equities  or  rights  of  other  creditors.  But 
it  is  insisted  that  the  rule  does  not  apply  to  a  case  like  this, 
where  the  sale  has  been  of  part  of  personal  property  bound 
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by  the  lien  of  an  execution.  Counsel  say:  "Sidener  is  a 
voluntary  purchaser  of  Pavy's  property,  has  no  claim  of 
any  kind  against  Pavy,  and,  of  course,  no  claim  or  lien  upon 
the  property — ^a  mere  naked,  outside,  voluntary  purchaser 
of  property,  which  he  knew  at  the  time  to  be  subject  to  the 
liens  complained  against/'  These  same  objections  to  the 
granting  of  the  relief  asked,  if  valid,  would  prevent  the 
granting  of  similar  relief  in  case  of  the  sale  of  a  part  of  the 
real  estate  of  the  judgment  defendant. 

In  Clowes  V.  Dickenson^  5  Johns.  Ch.  235,  the  Chancellor 
said:  ''  If  there  be  a  judgment  against  a  person  owning  at 
the  time  three  acres  of  land,  and  he  sells  one  acre  to  A.,  the 
two  remaining  acres  are  first  chargeable  in  equity  with  the 
payment  of  the  judgment  debt,  as  we  have  already  seen, 
whether  the  land  be  in  the  hands  of  the  debtor  himself  or 
of  his  heirs.  If  he  sells  another  acre  to  B.,  the  remaining 
acre  is  then  chargeable,  in  the  first  instance,  with  the  debt,  as 
against  B»as  well  as  against  A. ;  and  if  it  should  prove  insuffi- 
cient, then  the  acre  sold  to  B.  ought  to  supply  the  deficiency, 
in  preference  to  the  acre  sold  to  A. ;  because  when  B.  pur- 
chased, he  took  his  land  chargeable  with  the  debt  in  the  hands 
of  the  debtor,  in  preference  to  the  land  already  sold  to  A.  In 
this  respect,  we  may  say  of  him,  as  is  said  of  the  heir,  he  sits 
in  the  seat  of  his  grantor,  and  must  take  the  land  with  all  its 
equitable  burdens ;  it  can  not  be  in  the  power  of  the  debtor, 
by  the  act  of  assigning  or  selling  his  remaining  land,  to  throw 
the  burden  of  the  judgment,  or  a  ratable  part  of  it,  back  upon 
A."  And  s^Q  Rtissell  V.  Hoztston^  5  Ind.  180;  Rorer  Judi- 
cial Sales,  sec.  559,  etseq.;  Hurdv.Eaton^  28  111.  122. 

It  is  the  judgment  which  creates  the  lien  upon  the  real 
estate,  while  it  is  the  execution  in  the  hands  of  the  officer 
that  creates  the  lien  upon  the  personal  property.  In  either 
case  there  is  a  lien,  and  we  can  see  no  sufHcient  reason  why 
the  same,  rule  should  not  apply  in  each  case.  It  is  said  by 
counsel  that  Sidener  has  no  claim  of  any  kind  against  Pavy, 
and  no  claim  or  lien  on  the  property.  This  is  a  misappre- 
hension.   He  is  shown  by  the  complaint  to  be  the  owner  of 
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the  property  by  purchase  from  Pavy.  He  seeks  to  protect 
his  title  to  the  property  by  compelling  the  execution  plain- 
tiff to  make  his  money  out  of  the  other  property  of  Pavy, 
which  is  shown  to  be  subject  to  execution  and  sufficient  in 
amount  to  pay  the  debt.  He  does  not  ask  to  have  his  prop- 
erty absolutely  freed  from  the  lien  of  execution.  This,  we 
think,  he  can  not  successfully  demand.  He  simply  asks  that 
his  property  shall  not  be  sold  until  the  other  property  of 
Pavy,  subject  to  execution,  shall  be  exhausted.  To  this 
extent,  we  think,  he  has  a  claim  to  equitable  relief.  If  the 
plaintiff  should  have  specified  more  particularly  the  property 
of  Pavy  subject  to  execution,  this  can  be  required  of  him 
by  motion  in  the  circuit  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is. 
remandedp 
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From  the  Hamilton  Common  Fleas. 

T  y.  Kane  and  A.  K  Shirts,  for  appellants. 

y,  W.  Evans  and  /?.  R.  Stephenson,  for  appellees. 

Pettit,  J. — On  the  back  of  the  transcript,  the  names  of 
the  parties  are  properly  endorsed  by  the  clerk  of  this  court, 
but  in  the  assignment  of  errors  the  names  are  reversed,  thus 
making  the  Allisons  appellants,  when  they  did  not  appeal, 
and  have  no  complaint  to  make  in  this  court.  The  assign- 
ment of  error  is  the  complaint  in  this  court,  and  the  names 
of  the  parties  should  be  placed  accordingly.  The  party 
complaining  should  place  his  name  before  or  above  the  name 
of  the  party  complained  of. 

The  submission  is  set  aside,  at  the  costs  of  appellants^ 
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Instructions. — Practice, — Instructions  may  be  given  either  orally  or  in  writing, 

when  the  coort  is  not  requested  to  give  them  in  writing. 
Same. — Bill  ef  Exceptions. — ^The  giving  or  refusing  to  give  instructions  must  be 

excepted  to,  and  must  be  presented  on  appeal  by  bill  of  exceptions,  or  by 

exceptions  noted  as  required  by  the  statute. 
Evidence. — Ground  of  Objection, — ^The  ground  of  objection  to  the  admissibility 

of  evidence  should  be  pointed  out  to  the  court  below,  and  stated  in  the  bill  of 

exceptions. 
Same. — ^When  evidence  b  excluded,  the  exclusion  may  be  sustained  on  the 

ground  assumed  in  the  court  below,  or  on  any  other  valid  ground. 

From  the  Hamilton  Circuit  Court 

71  %  Kane  and  A.  F.  Shirts,  for  appellants. 

y.  W.  Evans  and  /?.  R,  StepJunson,  for  appellees. 

Downey,  J. — Margaret  Allison,  and  her  husband,  John  T. 
Allison,  sued  Daniel  Fisher  and  Nathaniel  F.  Dunn.  Mar- 
garet Allison  owned  a  house  and  ground  in  Noblesville. 
The  defendants  owned  adjoining  ground,  and  erected  a  build- 
ing thereon.  It  is  alleged  in  the  first  paragraph  of  the  com- 
plaint, that  the  defendants  threw  on  the  roof  of  her  house, 
which  was  "  a  good  tight  roof,  made  of  shingles  of  wood,"  a 
large  amount  of  brick,  mortar,  dirt,  timber,  and  other  rub- 
bish, whereby  the  shingles  of  said  roof  were  displaced  and 
broken,  in  consequence  of  which  it  leaked,  and  the  water  ran 
into  the  house  and  the  walls  thereof,  damaging  the  papering 
and  plastering  of  the  same. 

In  the  second  paragraph  of  the  complaint,  it  is  stated,  that 
in  excavating  for  the  foundation  of  their  house,  the  defend- 
ants negligently  and  unlawfully  undermined  the  walls  of  the 
plaintiffs'  said  house,  causing  the  walls  to  sink  and  crack, 
and  permanently  injuring  the  same. 

The  answer  was  a  general  denial.  A  trial  by  jury  ended  in 
a  verdict  for  the  plaintiffs,  assessing  their  damages  at  eighteen 
dollars.     A  motion  for  a  new  trial  was  made  by  the  defend- 

« 

ants,  and  overruled  by  the  court,  and  there  was  judgment  oa 
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the  verdict.  The  only  properly  assigned  error  is  the  overrul- 
ing of  the  motion  for  a  new  trial. 

The  first  reason  for  a  new  trial  was,  that  the  verdict  was 
contrary  to  law;  the  second,  that  it  was  contrary  to  the 
evidence  ;  and  the  third,  that  the  verdict  was  not  sustained 
by  sufficient  evidence. 

We  are  satisfied,  from  an  examination  of  the  record,  that 
these  reasons  for  a  new  trial  were  properly  disallowed. 

The  fourth  reason  was,  that  the  damages  were  excessive. 
There  is  nothing  in  this  reason.  The  evidence  fully  war- 
ranted the  amount  of  damages  given* 

The  fifth  reason  was,  that  the  court  gave  a  part  of  his 
charge  to  the  jury  orally,  and  part  in  writing.  We  know  of 
no  authority  for  holding  this  to  be  erroneous.  Had  the 
court  been  requested  to  give  the  charge  in  writing,  and  refused 
to  do  so,  it  would  have  been  error.  But  no  such  case  is 
shown  by  the  record. 

The  sixth  reason  was  the  giving  of  instructions  one,  two,  and 
three,  asked  for  by  the  plaintiffs.  The  instructions  to  which 
reference  is  made  are  not  in  any  bill  of  exceptions,  and  no 
exception  to  the  giving  thereof  is  noted  by  counsel,  as 
required  by  statute.     2  G.  &  H.  201,  sec.  325. 

The  seventh  reason  for  a  new  trial  was  the  refusal  of  the 
court  to  give  instructions  numbered  one  and  two,  asked  by 
the  defendants.  These  instructions,  like  the  others,  are  not 
in  any  bill  of  exceptions,  and  counsel  have  not  noted  thereon 
any  exception  to  the  refusal  to  give  them. 

The  eighth  reason  was  the  overruling  of  an  objection  made 
by  the  defendants  to  certain  evidence  offered  by  the  plaintiff. 
The  bill  of  exceptions  shows  that  the  defendants  objected  to 
the  admissibility  of  this  evidence,  but  does  not  show  that 
the  ground  of  the  objection  was  pointed  out  to  the  court 
It  was  only  fair  to  the  court  trying  the  cause  that  the  ground 
of  the  objection  should  have  been  stated ;  and  the  bill  of  excep- 
tions should  state  that  this  was  done,  and  also  what  the  objec- 
tion was.  The  party  must  then  make  good  the  objection  in  this 
court,  and  cannot  succeed  by  showing  some  other  objection 
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lerc  When  the  court  excludes  evidence,  its  decision  may 
be  sustained  on  any  ground,  whether  the  ground  assumed  in 
the  court  below,  or  on  some  other. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Broadhead  v,  McKay. 

Chattel  Mortgage. — Possession  of  Mortgaged  Property,— ^Y^<t  principle  of  tbe 
common  law  prevails,  unchanged  by  tbe  statutes  of  this  State,  that  where  a 
mortgage  of  personal  property  is  silent  as  to  possession,  tbe  mortgagee  is 
entitled  to  immediate  possession  upon  tbe  execution  of  tbe  mortgage. 

:Sam£. — Statute. — Tbe  provision  of  the  statute  (3  G.  &  H.  355,  sec.  I,)  that 
"  unless  a  mortgage  specially  provides  that  tbe  mortgagee  shall  have  possession 
of  the  mortgaged  premises,  be  shall  not  be  entitled  to  tbe  same,"  applies  to 
mortgages  of  real  estate,  and  not  of  personal  property. 

Same. — Sale  of  Mortagor^s  Interest  on  Execution, — Sec.  436,  2  G.  &  H.  240^ 
which  provides  that  tbe  interest  of  the  mortgagor  of  goods  may  be  sold  on 
execution,  does  not  give  tbe  purchaser  tbe  right  of  possession,  except  upon  his 
compliance  with  tbe  conditions  of  tbe  mortgage. 

Same. — Foreclosure, — Though  an  action  to  foreclose  a  chattel  mortgage  will  lie  to 
enforce  the  lien  and  extinguish  the  equity  of  redemption  of  tbe  mortgagor, 
yet  the  mortgagee  may  take  possession  and  sell  without  foreclosing. 

From  the  Posey  Circuit  Court. 

W.  Harrow  and  W.  M,  Hoggatt^  for  appellant 

E.  M.  Spencer^  W.  Loudon^  and  y.  Pitcher^  for  appellee. 

WoRDEN,  C.  J. — This  was  an  action  of  replevin  for  some 
liorses  and  a  wagon,  brought  by  the  appellant  against  the 
appellee.  Issue,  trial  by  the  court,  finding  and  judgment  for 
the  defendant. 

The  only  question  in  the  cause  arises  upon  the  evidence. 
The  facts  in  the  case  are  briefly  these :  The  defendant  mort- 
gaged the  property  in  question  to  the  plaintiff  to  secure  the 
payment  of  a  debt  which  the  defendant  owed  to  the  plaintiff, 
but  which  had  not  become  due  at  the  commencement  of  the 
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action.  The  mortgage  is  silent  as  to  the  possession  of  the 
property.  The  question  presented  is,  whether  the  plaintiff 
was,  under  the  circumstances^  entitled  to  the  possession  of 
the  property. 

In  Casev.  Winshipy  4Blackf.425,  itwas  held  that  the  mort- 
gagee of  goods  (the  mortgage  being  silent  on  the  subject) 
was  entitled  to  their  immediate  possession.  Such  is  doubtless 
still  the  law,  unless  it  has  been  changed  by  statute. 

In  the  case  of  Blakemore  v.  Tuber's  Ex^r,  22  Ind.  466-70, 
it  was  said  that  "  as  our  statute  places  chattel  mortgages^n 
the  footing  of  mortgages  upon  real  estate,  in  this,  that  it  rec<^- 
nizes  the  legal  title,  the  equity  of  redemption,  as  remaining 
in  the  mortgagor,  and  the  mortgagee  as  having  but  a  lien,  it 
follows  that  a  foreclosure  is  the  proper  mode  of  procedure  to 
enforce  the  lien,  and  extinguish  the  equity  of  redemption." 

The  point  there  under  consideration  was,  whether  an  action 
or  bill  would  lie  to  foreclose  a  chattel  mortgage,  and  not 
whether  the  tide  to  the  mortgaged  ^chattel  passes  condi- 
tionally to  the  mortgagee.  Conceding,  under  many  decisions 
of  this  court,  that  an  action  will  lie  to  foreclose  such  mort- 
gage, it  does  not  follow  that  the  mortgagee  has  no  other 
remedy. 

Story  says,  speaking  of  chattel  mortgages^  that  '*  there  is 
no  necessity  to  bring  a  bill  of  foreclosure ;  but  the  mortgagee,, 
upon  due  notice,  may  sell  the  personal  property  mortgaged, 
as  he  could  under  the  civil  law ;  and  the  title,  if  the  sale  be 
bona  fide  made,  will  vest  absolutely  in  th«  vendee.'*  2  Story 
Eq.,  sec.  103 1. 

"  By  a  grant  or  conveyance  of  goods  in  gage  or  mortgage,, 
the  whole  legal  title  passes  conditionally  to  the  mortgagee  ; 
and  if  the  goods  are  not  redeemed  at  the  time  stipulated,  the 
title  becomes  absolute  at  law,  although  equity  will  interfere 
to  compel  a  redemption."     Story  Bail.,  sec.  287. 

If,  where  the  mortgage  is  silent  as  to  the  possession  of 
mortgaged  goods,  the  mortgagee  is  not  at  once  entitled  to  the 
possession  of  the  goods,  it  is  difficult  to  see  how  he  becomes 
entitled  to  possession  after  breach  of  the  condition ;  and  if 
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not  then  entitled  to  possession,  it  would  seem  to  be  impossi- 
ble for  him  to  make  a  sale  of  them  according  to  the  com- 
mon law.  We  have,  therefore,  been  led  to  inquire  whether 
we  have  any  statute  which  makes  such  change  in  the 
common  law.  The  only  statute  referred  to  in  the  case 
of  Blakemore  v.  Tabet's  Esfr^  supra,  is  2  G.  &  H.  240, 
sec.  436.  This  section  provides  for  the  sale  of  the  interest 
of  the  mortgagor  in  the  goods  mortgaged,  on  execution 
against  him,  and  that  the  purchaser  shall  be  entitled  to  the 
possession  upon  complying  with  the  conditions  of  the  mort- 
gage. This  section  does  not,  in  our  opinion,  effect  the  sup- 
posed change  in  the  law.  It  does  not  give  the  purchaser 
the  right  to  possession  except  upon  his  compliance  with  the 
conditions  of  the  mortgage.  The  mortgagor,  where  there 
ts  no  such  sale,  would  have  the  same  right  upon  the  same 
terms.  See,  as  to  construction  of  this  section,  the  cases  of 
Heimberger  V.  Boydy  18  Ind.  420,  and  Coe  v.  McBrown,  22 
Ind.  252. 

The  only  other  statutory  provision  to  which  our  attention 
has  been  called,  and  we  are  aware  of  no  other  that  seems  to 
Jiave  any  bearing  upon  the  question,  is  the  following : 

**  Unless  a  mortgage  specially  provide,  that  the  mortgagee 
:shall  have  possession  of  the  mortgaged  premises,  he  shall 
not  be  entitled  to  the  same."  2  G.  &  H.  355,  sec.  i.  This 
provision,  we  think,  clearly  has  reference  to  mortgages  of 
real  estate,  and  not  of  personal  property.  The  term  "  mort- 
gaged premises''  is  never  used,  so  far  as  we  are  aware, 
either  in  common  or  legal  parlance,  with  reference  to  purely 
personal  property.  Legislators,  courts,  lawyers,  and  peo- 
ple speak  of  mortgaged  premises  when  they  have  reference 
to  real  estate  mortgaged,  but  we  have  never  heard  the  term 
applied  to  personal  property  mortgaged.  *'  Mortgaged  prop- 
erty" is  the  term  usually  applied  to  personalty.  We  feel 
clear,  therefore,  that  it  was  not  the  intention  of  the  legisla- 
ture, by  the  section  quoted,  to  provide  that  the  mortgagee 
of  goods  should  not  have  the  possession  of  them  unless  the 
mortgage  should  specially  provide  for  such  possession. 
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The  third  section  of  the  same  act  provides,  in  substance^ 
that  no  mortgage  of  real  estate  shall  authorize  the  mort* 
gagee  to  sell  the  mortgaged  premises,  but  that  every  such 
sale  shall  be  made  under  a  judicial  proceeding;  leaving  the 
inference  that  personal  property  may  be  sold  by  the  mort- 
gagee without  any  such  proceeding.  Such  sale  could  not 
well  be  made,  and  perhaps  not  at  all  (as  we  suppose  it  must 
be  made  at  public  auction,  after  due  notice),  unless  the  mort* 
gagee  has  possession. 

We  conclude,  therefore,  that  the  law  as  it  formerly  stood,  in 
this  respect,  has  not  been  changed  by  legislation;  and 
that  the  mortgagee  of  personalty,  the  mortgage  being  silent 
as  to  possession,  is  immediately  upon  the  execution  of  the 
mortgage  entitled  to  the  possession  of  the  mortgaged  prop- 
erty. It  follows  that  the  motion  made  by  the  plaintiff  for  a 
new  trial,  because  the  finding  was  contrary  to  the  evidence^ 
should  have  been  sustained* 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Harvev  v.  Davis  et  al. 

From  the  Hamilton  Circuit  Court 

R.  Graham  and  y.  O'Bnen^  for  appellant. 
D.  MosSy  for  appellees. 

Pettit,  J. — ^This  was  a  suit  by  the  appellant  against  the 
appellees,  to  review  a  judgment  rendered  in  favor  of  the 
appellees  against  the  appellant. 

The  record  shows  that  a  demurrer  to  the  complaint  was 
filed  and  sustained.  No  demurrer  is  in  the  transcript,  nor 
does  it  show  for  what  cause  or  reason  the  demurrer  was  filed. 

The  statute  only  allows  a  review  for  two  causes :      ficst;^ 
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for  error  of  law  appearing  in  the  proceedings  and  judgment ; 
second,  for  new  matter  discovered  since  the  rendition 
thereof.  2  G.  &  H.  280,, sec.  587.  And  neither  of  these  causes 
is  shown  in  the  complaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Specht  et  al.  z'.  Williamson  et  al. 

FftAcncB. — Amended  Omplain/.^-Wheie  an  amended  complaint  is  filed,  cov- 
ering all  the  matter  contained  in  the  original  complaint  and  the  amendments 
thereto,  if  any,  the  original  complaint  ceases  to  be  a  part  of  the  record,  and 
the  answers  which  have  been  filed  to  it,  if  any,  go  out  of  the  record  with  it. 

Same. — Reasons  for  New  Trial, — ^That  the  finding  and  judgment  of  the  court 
should  have  been  for  the  defendant  instead  of  for  the  plaintiff,  is  not,  in  form» 
one  of  the  statutory  reasons  for  a  new  trial. 

From  the  Spencer  Circuit  Court. 

Z.  Q,  DeBnder  and  C.  A.  DeBruler^  for  appellants. 
W.  H.  Blount,  E.  R.  Hatfield,  T.  F,  DeBruler,  and  C.  E. 
DeBruler,  for  appellees. 

Downey,  J. — ^Action  by  the  appellees  against  the  appel- 
lants Specht,  Laird,  Elramer,  and  Jacobs,  on  a  promissory- 
note  executed  by  the  defendants  to  the  Rockport  Banking 
Company,  dated  November  20th,  1 871,  at  ninety  days,  pay- 
able at  the  house  of  said  banking  company,  alleged  to  have 
been  sold  and  transferred  by  delivery  to  the  plaintiffs.  The 
company  was  made  a  party  defendant,  to  answer  as  to  its 
interest  in  the  assignment  Specht,  the  principal  in  the  note^ 
made  default,  and  judgment  was  rendered  against  him. 

To  the  original  complaint,  there  was  an  answer  of  five  par- 
agraphs by  the  other  defendants,  and  a  reply  thereto.  Leave 
was  then  granted  to  the  plaintiffs  to  amend  the  complaint^ 
and  an  amended  complaint  was  filed.  In  the  amended  com- 
plaint, the  persons  composing  the  banking   company  are 
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named  as  parties,  instead  of  the  company.  They  are  not 
parties  to  the  appeal.  The  defendants  Laird,  Kramer,  and 
Jacobs,  answered  by  a  general  denial.  There  was  a  trial  by 
the  court,  a  finding  for  the  plaintiffs,  a  motion  for  a  new 
trial  overruled,  and  judgment  on  the  finding.  The  refusal 
of  the  court  to  grant  a  new  trial  is  the  error  alleged. 

It  is  necessary,  in  the  first  place,  to  ascertain  the  condition 
of  the  record.  This  is  easily  done  by  the  application  of  well 
settled  rules  of  practice.  When  an  amended  complaint  is 
filed,  covering  all  the  matter  contained  in  the  original  com- 
plaint and  the  amendments  thereto,  if  any,  the  original  com- 
plaint ceases  to  be  a  part  of  the  record,  and  the  answers 
which  have  been  filed  to  it,  if  any,  go  out  of  the  record  with 
it,  as  a  necessary  consequence.  2  G.  &  H.  273,  sec.  559; 
Yancy  v.  Teter,  39  Ind.  305  ;  MUes  v.  Buchanan,  36  Ind.  490. 
To  the  amended  complaint  in  this  case,  applying  this  rule, 
there  was  no  answer  but  a  general  denial. 

The  reasons  for  a  new  trial,  as  stated  in  the  motion,  areas 
follows : 

1.  That  the  finding  and  judgment  of  the  court  are  con- 
trary to  law  and  to  the  evidence  given  on  the  trial  of  said 
cause. 

2.  That  the  finding  and  judgment  of  the  court  should  have 
been  for  the  said  defendants  John  Kramer,  Jesse  W.  Laird, 
and  William  Jacobs,  instead  of  for  the  plaintiffs. 

The  last  of  these  reasons  is  not,  in  form, any  of  the  reasons 
mentioned  in  the  statute  for  which  a  new  trial  may  be  granted. 
2  G.  &  H.  211,  sec.  352.  Perhaps  it  is  embraced  in  the  first 
reason. 

We  cannot  see  that  the  finding  is  contrary  to  law.  Is  it 
contrary  to  the  evidence,  or,  in  the  language  of  the  statute, 
*'  not  sustained  by  sufficient  evidence  ?" 

The  persons  composing  the  banking  company  answered, 
that  they  had  no  interest  in  the  note  on  which  the  action  was 
brought.  What  evidence  was  necessary  to  make  out  the 
plaintiflfs'  case  ?  The  fact  of  the  execution  of  the  note  by 
the  defendants  was  not  in  any  way  disputed.     Conceding 
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Specht  ei  al,  v,  Williamson  et  etl, 

that  it  was  necessary  for  the  plaintiffs^  under  the  general 
denial,  after  the  payees  had  disclaimed  any  interest  in  the 
note,  to  prove  the  sale  and  transfer  of  it  by  the  payees  to 
them,  we  think  the  court  might  properly  have  found  that 
fact  from  the  evidence  before  it. 

The  judgment  is  affirmed,  with  two  per  cent  damages 
and  costs. 


insrnDESx: 


ABATEMENT. 
See  Draining  Association,  2 ;  Pleading,  14* 

ACTION. 
See  Forged  Instrument. 

ADMINISTRATOR. 
See  Decedents'  Estates. 

ADMIRALTY. 
See  Water  Crafts,  i. 

ADVERSE  POSSESSION. 
See  Street. 

AFFIDAVIT. 

• 

See  Bill  of  Exceptions,  6;  Contempt,  i,  3;  Criminal  Law,  5,  2a 

ALIBI. 

See  Criminal  Law,  6, 7. 

AMENDMENT. 

See  Pleading,  23;  Practice,  17 ;  Supreme  Court,  ii. 

After  Verdict. — ^A  bad  complaint  cannot  be  made  good  by  an  amendment 
after  verdict.    Sach  amendment  is  not  properly  a  part  of  the  record. 

Heddem  v.   Younglove  etal,^  212 

APPEAL. 

See  Bastardy,  i  ;  Costs  ;  Guardian  and  Ward,  6;  Practice,  18. 

1.  County  Commissioners, — Appeal  Bond, — ^Where  an  appeal  is  taken  to  the 

circuit  court  by  remonstrants  from  an  order  of  the  board  of  coimty  com- 
missioners directing  a  change  in  a  highway,  the  appeal  bond  must  be 
approved  by  the  county  auditor;  and  if  not  so  approved,  the  appeal  may 
be  dismissed.  Scotten  et  aL  v.  Divelbiss  et  al,^  301 

2.  Same. — ^If  the  appeal  bond  be  not  so  approved,  there  is  no  valid  appeal,  and 

the  defect  cannot  be  cured  by  filing  a  bond  in  the  circuit  court.  lb, 

3«  Transcript. — Motion  to  Perfect. — A  motion  to  have  made  out  and  returned 
a  full  and  complete  transcript  of  a  cause  pending  on  an  appeal  from  the 
board  of  county  commissioners  is  rightly  overruled,  where  it  does  not 
appear  but  that  the  transcript  already  on  file  is  fuU  and  complete.      3». 


€04  INDEX. 

APPEAL  BOND. 
See  Appeal,  i,  2. 

APPEARANCE. 
See  JUUSDICTION,  9 ;  PKACnCB,  I. 

!•  Difed  in  Proass^-^Ask  appearance  to  an  action  by  an  attorney  prevents  aft 
objection  to  die  process.  Bush  v.  Busk^  70 

4.  Appearance  by  Attorney  Without  Authority.-^Aji  appearance  to  an  action 
oy  an  attorney,  although  unauthorized,  is  binding  upon  the  party  until  set 
aside.  Jk. 

ARREST  OF  JUDGMENT. 
See  Practice,  12 ;  Principal  and  Agent,  3. 

ASSAULT. 

See  Criminal  Law,  5. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  i. 

l§^th  intent  U  commit  murder.    See  CRIMINAL  LAW,  33. 

ASSIGNMENT  OF  ERROR. 

See  SuRRiOE  Court,  i  ;  Suprebis  Court,  12,  13;  Fbhsr  v.  Aluson,  592. 

ATTACHMENT. 

See  Trust  and  Trustee;  Water  Crafts. 

I.  Gamishec-^K  party  indebted  to  an  attachment  defendant  by  a  note  not  ticgo- 
tiable  may  be  garnished,  although  his  note  be  not  due,  and  judgment 
may  be  rendered  against  him  in  favor  of  the  attaching  creditor,  payable 
when  the  note  becomes  due.  The  yunction  B.  B,  Co.  v.  Geneay,  13  Ind. 
161, 1%  on  this  point,  overruled.  Am^  v.   VancCf  246 

3.  Same. — ^A  judgment  cannot  be  taken  against  a  garnishee,  indebted  by  nego- 
tiable paper,  unless  it  be  shown  that  the  note  is  past  maturity  and  in  the 
hands  of  the  payee  or  not  in  the  hands  of  a  bonajide  holder.  Jb. 

3.  Same. — yudgment. — When   a  garnishee  answers  that  he  b  indebted  by  a 

non-negotiai>le  note  to  the  attachment  defendant,  and  judgment  is  rendered 
against  him,  such  judgment  will  protect  him  against  a  suit  by  a  bona  fide 
assignee  of  the  note,  if  the  garnishee  had  no  notice  of  such  asugnment 
before  the  rendition  of  judgment  against  him  in  the  attachment  proceeding. 

a. 

4.  Same, — Ncn^Besidence.^^PublicaHon. — ^Where  an  attachment  defendant  is 

a  non-resident,  and  is  notified  only  by  publication,  he  is  before  the  court  for 
all  purposes  except  the  rendition  of  a  personal  judgment;  and  a  resident 
of  this  State  indebted  to  him  may  be  garnished,  and-a  judgment  rendered 
against  the  garnishee  is  a  bar  to  a  suit  on  snch  indebtedness,  either  t^y  the 
attachment  defendant  or  hb  assignee,  although  the  judgment  in  gaxiiish- 
ment  may  be  unpaid.  Ibm 

5>  Delivery  Bond, — Zi>i».— -The  giving  of  a  delivery  bond  in  an  attachment 
suit  does  not  discharge  the  lien  of  the  attachment. 

Glua  et  al.  v.  WiUiams  et  al.,  253 

C  Same. — yudgment  in  Attachment. — A  judgment  against  an  attachment 
defendant,  upon  which  an  execution  may  issue  on  which  the  sheriff  will 
be  entitled  to  demand  the  goods  specified,  in  a  delivery  bond,  must  be  a 
judgment  in  attachment.  Jb. 

7*  Same. — Attachment  Dissolved, — Where  an  attachment  b  dissolved,  all  the 
proceedings  in  attachment  are  quashed  and  become  of  no  effect,  and  a 
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deUveiy  bond  in  snch  case  &Ils  with  the  writ  on  which  it  is  based.         H^ 

ATTORNEY. 
See  Appearance,  i,  2 ;  County  Commissioners,  i,  2,  3. 

BAILMENT. 

See  Carrier. 

BANK  CHECK. 

See  Check;  Pleading,  5. 

BASTARDY. 

1.  Appeal, — ^The  plaintiff  may  appeal  from  the  judgment  of  a  justice  of  the 

peace  dischaiging  the  defendant  in  a  bastardy  suit. 

Glenn  v.  Tlu  State^  ex  ret,  Clore,  368 

2.  Evidence. — yudgment. — In  a  bastardy  proceeding,  the  record  of  a  judgment 

in  an  action  of   seduction  by  the  relatrix  against  the  defendant  is  not 
admissible  to  prove  the  fact  of  sexual  intercourse.  Jb^ 

BIGAMY. 

See  Criminal  Law,  25  to  28. 

BILL  OF  EXCEPTIONS. 

See  Instructions  to  Jury,  6,  7, 15 ;  Evidence,  8,  9;  New  Trial,  5,  8. 

I.  Objections  to  Evidence. — ^The  grounds  of  an  objection  to  the  admission  of 
testimony  must  be  shown  by  the  bill  of  exceptions.  It  is  not  enough  to 
say  that  an  objection  was  made  and  the  ground  pointed  out,  without  stating 
what  the  ground  was^  Bliznard  v.  Hays^  166 

2*  Evidence, — Evidence  cannot  be  made  a  part  of  a  bill  of  exceptions  by  refer- 
ence to  a  certain  page  of  the  record  where  it  may  be  found. 

Hopkins  et  at.  v.  Ttie  Greenslurgt  etc,  Co,  etat.^  187 

3.  Motion  to  Strike  Out. — Questions  arising  upon  a  motion  to  strike  out  a  part 

of  a  pleading  must  be  presented  by  a  bill  of  exceptions. 

Etter  etat,  v.  Armstrong  et  at.,  197 

4.  Time  of  Filing, — It  must  appear  that  a  bill  of  exceptions  was  filed  within  the 

proper  time,  or  it  cannot  be  regarded  as  in  the  record.  lb, 

5.  Evidence. — ^Where  evidence  is  copied  into  the  record  without  any  indica- 

tion to  distinguish  it  from  ordinary  entries    of  the    clerk,  it  cannot  be 
regarded  as  legally  in  a  bill  of  exceptions.  Ib» 

6.  Affidavits. — Affidavits  filed  in  opposition  to  a  motion  to  correct  the  record 

of  an  inferior  court  are  not  properly  a  part  of  the  record  on  appeal,  unless 
made  so  by  a  bill  of  exceptions.  Kellenberger  v.  Perrin  et  at.,  282 

7.  Time  of  Filing. — ^An  exception  was  taken  to  a  ruling  of  the  court,  and  time 

was  given  "  till  next  term  "  to  file  a  bill  of  exceptions,  but  it  was  not  filed 
until  the  sixth  day  of  the  next  term. 
Hetdy  that  this  was  too  late.  " Till  next  term"  of  the  court  did  not  include  the 
time  during  the  next  term,  or  any  part  of  it. 

De Haven  et  at.  v.  DeHaven  et  at,^  296^ 

8.  Motions  and  Affidavits. — Motions,  affidavits,   and  other  papers  cannot  be 

made  a  part  of  the  record  by  a  reference  in  a  bill  of  exceptions  to  a  part 
of  the  transcript  where  they  may  be  found. 

The  Aurora,  etc.,  Co.  v.  yohnson,  315 

9.  Validity  of  Bill  of  Exceptions. — The  validity  of  a  bill  of  exceptions  depends 

upon  the  approval  and  signature  of  the  judge.  Jb,. 

10.  Pleading  Struck  Out, — An  answer  struck  out  on  motion  is  not  a  part  of 
the  record  unless  made  so  by  a  bill  of  exceptions. 

IVard^  Guard.,  v.  Angevine,  415 
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II*  Time  cf  FiUng.'-^Nhiat  no  time  beyond  the  tenn  is  giren  to  61e  a  bill  of 
excepUoos,  it  cannot  be  signed  and  filed  at  a  subsequent  term.  Ih. 

12.  Motion,'^  Affidavit, — ^Affidavits  in  support  of  a  motion  for  a  continuance  are 
not  a  part  of  the  record,  unless  made  so  by  a  bill  of  exceptions. 

Lot^y.  TheStaUt  583 

BILL  OF  EXCHANGE. 

See  Check,  i. 

BILL  OF  LADING. 
See  Cauiixr,  i  to  4. 

BOND. 

See  AppiALy  1, 3;  Attachment,  5, 6,  7 ;  County Cukk;  Dkuvekt  Bond; 

Guardian  and  Waed,  i. 

CARRIER. 

I.  Bill tf  Lading,'^ Ass^ment  of, — The  dellTexy  of  a  bill  of  lading  transfcis 
the  title  to  £e  property.    A  u)imal  assignment  is  not  necessary. 

The  7.,  M,  &*  L  R,  R.  Co.  v.  Jrwn  ei  aL,  180 

3.  Sami, — PieadiMg.'^^J^material  Averments. — In  a  complaint  upon  a  bill  of  lad- 
ing given  to  the  consignor,  which  contains,  in  addition  to  the  usual  provisions, 
a  clause  providing  that  ihe  goods  shall  be  delivered  on  '*  presentation  of  du|^- 
cate  hereof,"  it  is  unnecessary  to  aver  the  reasons  that  influenced,  and  par- 
poses  ibsX  controlled,  the  shippers  or  the  carrier  in  inserting  the  clause,  and 
such  averments  do  not  add  anything  to  the  legal  effect  of  the  bill  of  lading. 

3.  Same 4 — Effect  c/Bill  ofLadittg  Containing  Pro^psionfor  Delivery  of  Goods 
on  Presentation  of  Duplicate, — A  bill  of  lading  containing  a  provision  thai 
the  goods  are  to  be  delivered  on  *<  presentation  of  duplicate  hereof"  estab- 
lishes the  fact  that  the  consignor  is  the  owner  of  the  good* ;  and  if  the  carrier 
delivers  the  goods  to  the  consignee  without  the  presentation  of  any  bill  of 
lading,  the  carrier  becomes  liable  to  the  consignor.  Ik, 

4*  «SSxffif .-»If  such  condition  had  not  been  in  the  bill  of  lading,  the  tide  to 
the  goods  would  have  vested  in  the  consignee  on  their  delivery  to  the  car- 
rier, but  being  there,  the  property  remained  in  the  consignor  until  the  goods 
were  paid  for  by  the  consignee.  li. 

CASES  OVERRULED,  ETC. 

I.  Attachment^-^Gamishment, — Promissory  Nifte. — ^The  Junction  R.  R.  Co.  v. 
Qeneay,  13  Ind.  161,  overmled.  Kingy.  Vance,  246 

3.  Motion  for  Leave  to  Issue  JBxecutionj-^'Plaasfi  v.  Reeves,  33  Ind.  181, 
doubted.  Reeves  et  a/,  v.  Plough,  350 

3.  County  Treasurer ^-^^Over- Payment  by, — In  the  opinion  in  Shoemaker  v. 
The  Board,  etc.,  36  Ind.  175,  the  scope  and  effect  of  sec  120  of  the  assess- 
ment law,  I G.  &  H.  loi,  were  restricted  too  much. 

Adams  v.  The  Board  of  Common  of  Whitley  Co,^  454 

CERTIORARL 

See  Supreme  Court,  7. 

CHATTEL  MORTGAGE. 

See  Mortgage,  i  to  4. 

CHECK. 

See  Pleading,  5. 

It  Porm. —  When  Payable, — A  written  instrument  reading' as  follows  is  a 
check,  and  not  a  bill  of  exchange,  and  is  payable  on  demand:  *' CoLUMBin^ 
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Ind,  Jan.  17th,  187 1.  First  National  Bank  of  Colnmbns,  Indiana,  pay  to  '*  A« 
"  or  order,  fourteen  hundred  and  ten  dollars  and  twenty-six  cents,  as  per 
deposit  on  the  above  date."    (Signed)    B.      Griffin  v.  Kempet  aL^  172 

3.  Protest  not  Necessary, — ^No  protest  of  a  cheek  is  necessary  in  case  of  its 
non-payment.  lb. 

3.  Notice  cf  Dishonor, — Damages  from  Failure  to  Give  Notice,-— Vfhen. 
demand  of  payment  of  a  check  has  been  made  and  refused,  it  is. the  duty 
of  the  holder  to  give  notice  of  the  dishonor  of  the  check,  but  a  failure  so 
to  do  will  not  discharge  the  drawer,  unless  damages  result  to  him  from 
the  delay,  and  then  only  to  the  extent  of  the  damages  sustained.  Jd* 

•4.  Action  on  Cheek, — Pleading,— Notice  of  Non-Payment, — ^In  an  action  by 
the  holder  of  a  check  against  the  drawer,  when  payment  has  been  refused, 
the  complaint  must  show  that  notice  was  given  of  the  non-payment  of  the 
cheeky  or  aver  a  legal  excuse  for  not  giving  notice.  J9« 

CIRCUIT  COURT. 

:See  ApFEALyi,  ^3;  CoNS-nTUTiONAL  Law,  7,9;   Criminal  Law,  4,  23. 

Staiute  Fixing  Time  of  Holding  Court, — By  section  9  of  the  act  approved 
March  6th,  1873,  the  counties  of  Decatur,  Rush,  and  Fayette  were  consti- 
tuted the  Eighth  Judicial  Circuit.  Section  47  fixed  the  times  of  holding  the 
circuit  court  in  Decatur  county  on  the  first  Monday  of  February,  to  continue 
four  weeks ;  in  Rush  county  on  the  Monday  succeeding  the  court  in  the 
county  of  Decatur,  to  continue  four  weeks ;  and  in  the  county  of  Fayette 
on  the  Monday  succeeding  the  court  in  the  county  of  Rush.  The  times 
for  holding  the  courts  in  Decatur  and  Rush  counties  had  passed  when  the 
act  took  effect,  but  it  was  in  force  at  the  time  fixed  for  holding  the  court  in 
Fayette,  and  it  was  so  held.  This  was  right.  The  term  was  not  invali- 
dated by  the  circumstance  that  the  act  was  not  in  force  in  season  for  hold- 
ing courts  at  the  time  prescribed  in  Decatur  and  Rush. 

Reidet  al,  v.  HawHns^  222 

CITY. 

See  Fraud,  i  ;  Street. 

S.  Street  Improvement, — Notice, — Notice  of  letting  a  contract  for  a  street 
improvement  must  be  given  for  a  reasonable  length  of  time. 

The  City  of  Logansport  etaL  v.  Puterbaugk,  550 

2.  Same. —  H^hat  is  not  Reasonable  Time, — Publishing  notice  in  a  weekly 
paper  for  the  first  time  on  the  27th  day  of  May,  and  postini^^  notices  en  the 
27th  and  2Sth  days  of  May,  that  proposals  wiU  be  received  until  the  4th 
day  of  June  for  the  construction  of  an  expensive  street  improvement,  is  not 
a  reasonable  length  of  time  for  such  notice.  Jb, 

CONDITION  SUBSEQUENT. 
See  Vendor  and  Purchaser. 

CONSIDERATION. 

See  Pleading,  ii. 

Promissory  Note, — Answer,-— Want  of  Consideration. — In  a  suit  upon  a 
promissoiy  note  given  for  a  patent  right,  where  a  want  of  consideration  is 
pleaded  in  answer,  the  facts  that  the  patented  machine  was  tested  and  found 
worthless,  and  that  the  defendant  offered  to  rescind  the  contract,  will  not 
defeat  a  recovery  upon  the  note.  Detrick  v.  McGlone  et  al,^  291 

CONSTITUTIONAL  LAW. 

See  Way,  i. 

t*  Si^reme  Gwffw— When  a  statute  has  been  held  unconstitutional  by  the 
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Supteme  Court,  it  b  inoperatiTe  while  such  dedsion  is  maintaiaed ;  bat  a  Uler 
decision  sustaining  sacn  statate  gives  it  vitality  from  the  time  of  its  enact- 
ment, and  it  is  to  be  treated  as  having  been  constitutional  from  the  beginning. 

Pierce  etal,  v.  Pierce,  86 

2.  Same. — Descents* — ^The  act  of  March  4th,  1853,  dividing  the  property  of  an 

intestate,  in  certain  cases,  between  his  parents  and  his  widow,  was  treated 
as  unconstitutional  under  the  ruling  in  Langdon  v.  Applegate,  5  Ind.  327 ; 
but  the  case  of  The  GreencastU  Southern  Turnpike  Co,  v.  The  State,  ex  reL 
Malot,  28  Ind.  382,  established  its  constitutionality;  and  the  property  of 
an  intestate  who  died  between  March  4th,  1853,  and  the  repeal  of  said  stat- 
ute by  the  act  of  March  9th,  1867,  descended  according  to  its  provisions, 
and  a  right  thereunder  might  be  asserted,  where  suit  was  brought  within  the 
time  limited  by  the  act  of  1867,  /^. 

3.  Relocation  of  County-Seat, — Section  z   of  the  amendatory  act  in  reference 

to  the  relocation  of  county-seats  (3  Ind.  Stat.  171)  is  constitutional. 

Board  of  Commissioners  of  Clay  Co.  et  aL  v.  MarkU  et  al,,  96 

4.  Title  of  Statute, — ^Where  the  tide  of  a  statute  recited  that  it  was  to  amoid 

section  z  of  a  certain  act,  and  also  section  i  of  an  act  amendatory  of  said 
former  act,  a  reference  in  the  body  of  said  statute  to  "  section  i  of  the  above 
recited  act"  was  held  to  mean  section  i  of  said  amendatory  act,  and  not 
section  i  of  said  amended  act,  which,  having  been  once  amended,  was  no 
longer  in  existence,  and  therefore  was  not  subject  to  amendment.  li, 

5.  Fee  and  Salary  Act  of  1871. — ^The  fee  and  salary  act  of  1871,  Acts  i37ir 

p.  25,  is  not  unconstitutional  because  it  makes  the  salary  of  the  sheriff 
payable  out  of  the  fund  denominated  therein  the  county  officers'  fund,  or 
oecause  the  amoimt  of  said  fund  may  be  less  than  the  amount  of  salary  and 
deputy  hire  on  account  of  the  deficiency  of  the  fund  or  of  the  amount  paid 
in  by  the  sheriff;  but  said  act  violates  section  22  of  article  4  of  the  constitu- 
tion, by  making  the  salaries  of  sheri£&  ununiform.  Under  said  act,  there- 
fore, the  sheriff  is  not  a  salaried  officer. 

Fulk  V.  The  Board  of  Commissioners  of  Monroe  Co.,  150 

6.  Same, — Payment  of  Fees  into  Treasury  by  Sheriff, — ^The  provision  of  the 

fee  and  salary  act  of  187 1,  Acts  187 1,  p.  25,  requiring  the  sheriff  to  pay  his 
fees  into  the  county  treasury  is  unconstitutional.  The  fees  when  col- 
lected by  the  sheriff  are  his  own.  /&. 

7.  jfudicial  Circuits, — ^The  act  to  divide  the  State  into  circuits  for  judicial  pur- 

poses, etc.,  approved  March  6th,  1873  (Acts  1873,  p.  87),  so  far  as  it 
authorizes  the  election  of  prosecuting  attorneys  in  October,  1873,  i^  consti- 
tutional. The  State,  ex  rel.  Pitman,  v.  Tucker,  355 

8.  General    Law, — Legislature, — The    legislature    is    the     exclusive    judge 

whether  a  law  on  any  subject  not  enumerated  in  section  22  of  article  4  of 
the  constitution  can  be  made  general  and  applicable  to  the  whole  State. 
BUSKIRK,  J.,  dissented.  Jh, 

9.  Statute. — Subject  of  Act, — ^The  subject  of  the  act  to  divide  the  State  into  cir- 

cuits for  judicial  purposes,  etc.,  approved  March  6th,  1873  (Acts  1873,  P- 
87),  is  circuit  courts,  and  the  other  matters  in  the  act  are  properly  connected 
tiierewith.  /$. 

CONTEMPT. 

1.  Constructive  Contempt. — Affidavit, — ^If  proceedings  against  a  party  for  a  con- 

structive contempt  are  commenced  by  affidavit,  all  the  facts  necessary  to 
constitute  the  contempt  should  be  stated  in  the  affidavit 

McConneU  v.  The  State,  29S 

2.  Same, — ^Until  a  party  has  been  subpoenaed  to  attend  before  the  grand  jury,  or 

a  subpoena  has  been  issued  for  him,  it  is  not  a  contempt  of  court  for  a  per- 
son to  induce  him  to  absent  himself  in  order  Aat  hfimay  not  be  subpoenaed. 
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3.  Same, — Sufficiency  of  Affidavit.^Axi  affidavit  chaiging  an  indicted  person 

with  a  contempt  of  court  by  informing  a  witness,  subpcenaed  to  testify  on 
the  trial  of  the  indictment,  that  it  was  non-prossed,  and  thus  procuring 
the  witness  not  to  attend,  without  showing  that  the  statement  was  untrue,  is 
insufficient.  lb* 

4.  yury, — Power  of  Justice  of  the  Peace, — jfuror.-^h.  justice  of  the  peace  has 

power  to  attach  and  punish  as  for  a  contempt  jurors  who,  after  being  sent 
out  to  consult  upon  a  verdict,  escape  and  go  away  without  leave  of  the  jus- 
tice,  before  returning  a  verdict.  Murphy  v.  Wilson  etai,,  537 

5.  Same, — ^When  a  jury  is  sent  out  by  a  justice  of  the  peace  to  consult  upon  their 

verdict,  the  justice  must  determine  when  they  have  consulted  together  for 
a  reasonable  time ;  the  jury  cannot  determine  this  for  themselves,  and 
separate  without  leave  of  the  justice.  lb, 

6.  Same. — If  jurors  do  thus  separate  without  leave  of  the  justice,  no  affidavit  of 

the  fact  need  be  filed  to  authorize  the  justice  to  issue  an  attachment  against 
the  jurors  for  the  same.  lb* 

7.  Same, — It  is  not  a  valid  excuse  for  such  jurors  that  they  were  hungiy,  or  that 

the  place  assigned  them  for  their  deliberations  was  not  comfortable  or  well 
adapted  to  the  purpose.  Ib^ 

S.  Same. — Sufficiency  of  Writ. — A  writ  of  attachment  in  such  case,  redting 
the  names  of  the  jurors,  and  alleging  their  escape  without  leave  of  the  jus- 
tice, and  ordering  their  arrest  to  answer  for  the  alleged  contempt,  is  sub^m- 
tially  correct,  and  is  sufficient  to  authorize  the  arrest  of  the  parties.  Ibk 

CONTINUANCE. 

See  Bill  of  Exceptions,  12. 

CONTRACT. 

See  Specific  Performance;  Statute  of  Limitations;  Vendor  and  Pur- 
chaser. 

1 .  Void  Contract, — Pescission,'^-Where  a  contract  is  void,  the  doctrine  relating  to 

the  rescission  of  a  contract,  as  to  the  time  within  which  it  may  be  rescinded^ 
does  not  apply.  The  U,  C,  L,  Ins.  Co.  et  al,  v.  Thomas,  44 

2.  Anszuer. — False  Representation  as  to  Written  instrument. — ^In  an  action  on 

a  note  payable  one  year  after  date,  and  to  foreclose  a  mortgage  executed  to 
secure  it,  an  answer  that  theplaintiffrepresentedat  the  time  the  mortgage 
was  made  that  it  was  payable  in  five  years,  and,  relying  on  the  word  of  the 
plaintiff,  the  defendant  did  not  read  the  mortgage  or  have  it  read,  and  that 
the  original  agreement  was  that  the  defendant  should  have  five  years,  was 
not  a  good  answer.  Bacon  v.  Markley,  116 

3.  Promise  to  Pay  Board  of  Adult  Daughter. — A  father  is  liable  for  the  board 

of  his  daughter  over  twenty-one  years  of  age,  if  furnished  at  his  request, 
though  no  promise  to  pay  such  board  be  made  in  writing. 

Kemodle  v.  CaldweU,  Adm^r,  153 

4.  Same, — ^Nor  will  the  fact  that  the  daughter  in  such  case  may  have  taken  up 

her  home  with  the  party  furnishing  such  board,  and  rendered  services  for 
such  party  without  expectation  of  charging  for  the  same,  or  being  chaiged 
for  board,  relieve  the  father  from  his  liability,  if  the  board  was  furnished 
at  his  special  instance  and  request.  lb. 

5.  Construction  of. — On  February  loth,  1869,  a  written  contract  was  executed, 

whereby  B.  purchased  of  T.  &  T.  certain  water-wheels,  to  be  used  in  the  mill 
of  B.,  the  latter  to  have  the  privilege  of  running  the  wheels  thirty  days, 
and  if  they  did  not  work  to  his  entire  satisfaction,  he  had  the  right  to  return 
the  same,  at  his  mill,  after  such  thirty  days'  trial,  he  notifying  the  vendors 
of  his  dissatisfaction;  and  in  that  case  the  latter  were  to  pay  freight  and 

Vol.  XLVI.— 39 
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the  ezpefises  of  patting  in  and  taking  ont  said  wheels.  The  vendors  also 
warranted  the  wheels  to  give  the  same  power,  under  any  head  of  water, 
as  certain  other  wheels  named,  which  warranty  was  to  extend  to  September 
jst,  1869. 
Ifeldy  that  the  right  to  reject  the  wheels  was  limited  to  thirty  days  after  com- 
mencing the  use  of  ttiem^  and  that  it  did  not  extend  to  the  time  of  the  expira- 
tion of  uie  warranty.  Barlow  y,  Thompson  et  a/.,  3S4 

CONVEYANCE. 

See  Veiiix)&  and  Purchaser. 

1.  CoHstrucHoth — Remainder, — Trust  Deed. — ^Where,  by  the  terms  of  a  trust 

deed,  a  life  estate  is  given  to  A.,  remainder  for  life  or  during  widowhood 
to  four  females,  B.,  C,  D.,  and  E.,  with  remainder  in  fee  to  their  children, 
the  children  of  each  to  inherit  and  receive  the  share  of  their  mother,  the  fee 
simple  does  not  vest  in  B.,  C,  D.,  and  E.  Owen  et  aL  v.  Cooper^  524 

2.  Same,--  Words, — ^"  Children,^* — The  word  "  children  "  in  such  case  is  not  to  be 

understood  as  a  word  of  limitation.    It  is  a  word  of  purchase.  3, 

3.  Same.^-**  Inherit." — The  word  "  inherit,"  as  used  in  such  deed,  indicates  that 

the  children  shall  take  by  families,  and  not  as  individuals.  Jb, 

4.  Same,— '  Shelters  Case, — ^The  use  of  the  word  "  children  "  in  such  deed  does 

not  bring  the  case  within  the  rule  in  Shelley's  case.  Jh. 

5.  Same. —  Vested  Interest  in  Children, — An  interest  in  the  lands,  by  virtue  of 

the  deed  of  trust,  vested  in  the  children  of  B.,  C,  D.,  and  E.  Ji. 

6.  Same, — Remainder. — Contingency, — ^The  remainder  in  such  case  is  not  lim- 

ited on  a  contingency  which  operates  to  abridge  or  destroy  the  particular 
estate.  The  contingency  of  death  or  marriage  is  in  the  particular  estate, 
and  not  the  remainder.  7?. 

7.  Same. —  Vested  Estate, — ^The  trust  deed  gave  the  children  of  C.  a  vested 

remainder,  to  take  effect  in  possession  upon  the  death  or  marriage  of  C.     Ih. 

8.  Same. — ^The  death  of  F.,  a  daughter  of  C,  who  was  living  at  the  time  of 

the  execution  of  the  deed  of  trust,  but  who  died  before  C,  could  not  destroy 
or  forfeit  the  estate  of  F.,  but  at  her  death  it  descended  to  her  son.  lb. 

^  Remainder, — Personal  Property  4 — ^A  remainder  may  be  created  in  personal 
property  as  well  as  in  real  estate.  JK 

CORONER. 

See  JusTicB  of  the  Peacb,  x,  2. 

CORPORATION. 

See  City;  County  Commissioners,  2;  Draining  Association;  RAiuLOtAD; 

Town;  Township;  Turnpike;  Variance. 

X.  Pleading, — In  an  action  by  a  corporation,  an  answer  of  general  denial  does 
not  put  in  issue  the  existence  of  the  corporation. 

Th€  Indianapolis  Furnace  and  Mining  Co,  v.  Herkimer^  142 

2.  Organization, — The  signing  of  articles  of  association  by  parties  proposing 

to  form  a  manufacturing  corporation  does  not  create  such  corporation ;  the 
subscribers  must  also  make,  sigix,  and  acknowledge  the  certificate  of  incor- 
poration prescribed  in  section  i  of  the  act  for  the  ucorporation  of  manufac- 
turing corporations,  and  must  file  the  same  in  the  recorder's  office  of  the 
proper  county  and  a  duplicate  thereof  in  the  office  of  the  secretary  of  states 
Until  these  steps  have  been  taken,  the  corporation  has  no  legal  existence. 

Jk. 

3.  Stock    Subscription. — Estoppel, — ^Until  the  statutory  requirements  to  oiganiae 

a  corporation  have  been  complied  with,  a  subscriber  to  the  articles  of  asso- 
ciation is  not  estopped  to  deny  the  existence  of  £he  corporation.  iA» 
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4.  £vidence,'^'V/htn  nul  tiel  corporation  is  properly  pleaded,  the  burden  of 
provinp[the  exbtence  of  the  corporation  is  on  the  plaintiff,  and  to  overcome 
such  plea  a  compliance  must  be  shown  with  the  statutoiy  requirements  for 
the  formation  of  the  corporation.  lb* 

5«  Same. — Evidence  of  the  parol  admission  by  the  defendant  of  the  existence 
of  the  corporation  will  not  supply  the  lack  of  proof  that  the  statutory 
requirements  have  been  complied  with.  Jb. 

'6.  Same. — Ownership  of  property  by  a  corpomtion  may  be  proved  by  the 
same  kind  of  evidence  that  would  prove  ownership  in  a  natural  person. 

Lcnve  et  al,  v.  The  State^  305 

COSTS. 

Jippeal  From  yusHce  of  the  Peace, — ^Where  an  action  for  taking  and  con- 
verting personal  property  has  been  tried  before  a  justice  of  the  peace,  and 
has  been  appealed  to  the  circuit  court  by  tiie  ddfendant,  and  it  is  there 
tried,  and  the  judgment  is  reduced  more  Uian  five  doUazs,  if  the  defendant 
appeared  before  the  justice,  he  is  entitled  to  recover  his  costs  in  the  circuit 
court  Brown  v.  Duke,  343 

CX)UNTY  CLERK. 

See  GuAJtDiAN  and  Ward,  i. 

^)ff$cial  Bcnd^-^Surety, — Guardian  and  Ward. — ^As  it  is  not  a  duty  imposed 
by  statute  upon  a  county  clerk  to  receive  money  belonging  to  a  ward  from 
a  guardian,  the  sureties  on  the  official  bond  of  the  clerk  are  not  liable  for 
such  money  received  by  the  derk,  though  received  pursuant  to  an  order 
of  the  court  of  common  pleas  directing  the  guardian,  upon  resigning  hit 
trust,  to  deposit  with  the  clerk  the  balance  in  his  hands  due  to  his  ward. 

Scott  et  al.  v.  The  State^  ex  reL  Jioberts  et  imt.,  203 

COUNTY  COMMISSIONERS. 
See  Appeal,  1, 2,  3;  Injunction,  4, 6;  JtnusDicrioN,  i  to  8. 

2.  Parol  Contracts  of, — ^A  parol  employment  by  the  board  of  county  commis- 

sioners, at  a  legal  session,  of  an  attorney  to  defend  a  suit  brought  against  the 
county  is  valid,  and  such  attorney,  having  rendered  the  service  involved 
in  his  employment,  may  recover  compensation  therefor. 

McCabe  v.  The  Board  of  Commissioners  of  Fountain  Co,,  380 

^.  Same. — In  employing  counsel,  the  board  of  county  commissioners  acts  as  a 
corporation,  and,  like  other  corporations,  may  employ  agents  and  attorneys 
without  making  such  employment  a  matter  of  record;  but  this  must  be 
done  by  the  concurrent  act  of  a  majority  of  the  board  at  a  legal  session. 

lb. 

3.  Power  to  Bind  County. — Attorney. — ^The  board  of  county  commissioners  can 

not  render  the  county  liable  for  services  rendered  by  an  attorney  as  such 
by  a  contract  with  such  attorney,  or  an  employment  of  him,  when  such 
board  is  not  in  session  according  to  law,  or  when  the  members  of  the  board 
are  acting  successively  and  separately. 

The  Board  of  Commissioners  of  Cass  Co.  v.  Boss  et  al.  404 

COUNTY-SEAT. 

See  Town  Plat;  Vendor  and  Purchaser. 

Jtebcation  of.    See  Constitutional  Law,  3;  Injunction,   6;  Jurisdic* 

TioN,  3,  4»S- 

COUNTY  TREASURER. 

C.  Fees  for  Disbursing  Special  School  Tax. — County  treasurers  are  entitled  to 
one  per  cent,  for  collecting  and  disbursing  special  school  taxes. 

Adttsns  v.  The  Board  of  Commissioners  cf  WhiH^  Co.,  454 
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X  Samej-^Over-P<^ment  hy  Mistake.^'^^^^lhiaci,  hf  mistake^  ignofance  of 
rights,  or  oversight,  the  treasmer  has  made  a  full  settlement  with  the  coooty 
board,  without  receiving  the  commission  allowed  him  by  law  for  the  col- 
lecting and  disbursing  of  such  taxes,  he  may  maintain  an  action  to  recover 
such  compensation,  if  the  board,  on  hb  chiim  being  properly  presented, 
refuse  to  allow  it.  lb, 

3.  Same. —  Voluntary  Payment, — ^The  doctrine  of  voluntary  payments  is  not 

applicable  to  such  a  case,  but  the  rights  of  the  treasurer  and  the  duty  of  the 
board  of  commissioners  are  governed  by  sec  120  of  the  assessment  law,  i 
G.  &  H.  loi.  lb, 

4.  Same. — Case  Critieised.^^ln  the  opinion  in  SkoemakerY,  The  Boards  etc.,  36 

Ind.  175,  the  scope  and  effect  of  said  section  120  were  limited  and  restricted 
too  mudu  lb. 

COURT. 

See  RscEiviSR. 

Pmer  of  in  Term  Time  and  Vacation, — ^Where  a  law  anthorizes  or  contem- 
plates the  doing  of  an  act  by  a  court,  it  is  and  must  be  understood  that  the 
court  in  term  time  may  or  must  do  it,  and  the  judge  in  vacation  cannot, 
unless  the  power  is  expressly  conferred  upon  him  by  law. 

Newman  ▼.  Harnmtnd^  11^ 

CRIMINAL  LAW. 
See  Liquor  Law;  P&actice,  12;  Variance. 

Z.  Assault  and  Battery. — Evidence, — On  the  trial  of  an  information  for  assault 
and  battery,  evidence  is  admissible,  to  show  the  animus  of  the  defendant 
and  give  character  to  the  alleged  offence,  that  a  felony  had  been  OMnmitted 
in  the  neighborhood  within  a  few  days  before  the  allied  assault  and  bat- 
tery, that  there  were  circumstances  of  suspicion  that  the  prosecuting  witness 
had  commited  the  felony,  that  the  defendant  and  others,  as  members  of  an 
association  authorized  by  law  for  the  detection  and  apprehension  of  felons, 
arrested  said  witness  upon  suspicion  of  having  committed  the  felony,  and 
that  sudi  arrest  was  the  assault  and  battery  complained  of. 

Kercheval  v.  The  State,  120 

2.  yuror4 — Competency, — Waiver, — On  the  trial  of  a  criminal  cause,  the 

defendant,  as  well  as  the  State,  by  failing  to  interrogate  the  jury  as  to  thdr 
being  householders  or  freeholders,  or  to  take  other  steps  to  ascertain  thdr 
competency  in  that  respect  before  accepting  them  and  before  they  are 
sworn  to  try  the  cause,  waives  objection  on  the  ground  of  the  want  of  such 

auaUfications,  and  die  defendant  as  weU  as  the  State  will  be  bound  by 
le  verdict  of  such  jury,  though  one  or  more  of  them  may  not  be  house* 
holders  or  freeholders.  Kingen  v.  The  State,  132 

3.  Same. — yeopardy, — ^By  the  swearing  of  such  jury  to  try  the  cause  after  such 

waiver,  the  defendant  was  put  in  jeopardy,  and  was  entitled  to  have  a  ver- 
diet  at  their  hands ;  and  the  discharge  of  one  of  such  jurors  by  the  court 
on  finding  that  he  was  not  a  freeholder  or  householder,  without  the  consent 
of  the  defendant,  would  have  been  equivalent  to  the  acquittal  of  the  defend- 
ant, and  such  defendant  could  not  again  have  been  put  on  trial  for  the  same 
offence.  But  the  defendant  being  in  court  in  person  and  by  counsel,  at  the 
time  such  juror  was  discharged,  and  neither  excepting  nor  objecting,  such 
discharge  must  be  held  to  have  been  with  the  consent  of  the  defendant, 
and  subsequently  putting  the  defendant  on  trial  was  not  error.  B, 

4«  Circuit  Court. — Criminal  Causes  Commenced  by  Affidavit  and  Informa- 
tion.— Section  79  of  the  act  abolishing  courts  of  common  pleas,  etc..  Ads 
1873,  p.  87,  does  not  confer  upon  the  circuit  court  the  power  to  hear  and 
determine  a  criminal  cause  commenced  in  that  court  by  affidavit  and  infor- 
mation. The  State  v.  Justice^  2i» 
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5.  Assauli.^^AffUlavit. — In  the  affidavit  in  a  prosecution  for  an  assault,  the  offence 
is  sufficiently  described  if  it  be  stated  in  the  language  of  the  statute. 

The  State  v,  Trulock,  2S9 

^.  Ifutruditms, — Alibu — Upon  the  trial  of  a  defendant  on  a  criminal  charge^ 
where  there  is  evidence  tending  to  prove  an  alibiy  it  is  proper  to  instruct  the 
jury  that  if,  from  the  evidence,  they  have  a  reasonable  doubt  as  to  whether 
the  defendant  was  at  the  place  where  the  crime  was  committed,  at  the  time, 
or  was  at  the  place  where  the  evidence  tends  to  show  he  was,  they  should 
find  him  not  guilty.  Binns  v;  The  State,  311 

7«  Same. — ^In  such  case  it  is  error  to  instruct  the  jury  that  the  defence  of  alibi  is 
good,  if  proved  true  by  witnesses  worthy  of  credit,  but  does  hot  belong  to 
the  doctrine  of  doubts,  which  entitles  the  defendant  to  be  acquitted,  but 
when  e^ablished,  it  entitles  the  defendant  to  be  acquitted  upon  the  higher 
ground  of  innocence  established.  lb, 

8.  Evidence, — On  a  trial  of  an  indictment  for  murder,  it  is  error  to  admit  in  evi- 
dence against  the  defendant  a  transcript  of  the  pleadings  and  papers  in  an 
action  of  divorce  by  the  deceased  agaiiist  the  defendant,  pending  in  court 
and  undetermined  at  the  time  of  the  alleged  murder.  lb, 

^  Same, — Declarations  in  Extremis, — Opinion  not  Admissible  as  Such, — On  a 
trial  for  murder,  declarations  of  the  deceased,  made  when  in  extremis,  con- 
sisting of  expressions  of  opinion  as  to  who  it  was  that  fired  the  fatal  shot, 
based  on  previous  threats  and  what  had  previously  occurred  between  the 
deceased  and  the  accused,  are  inadmissible.  Jb, 

10.  Same, — ^Where  a  written  memorandum  of  declarations  made  in  extrenns  is 
not  signed,  parol  evidence  of  such  declarations  is  admissible.  If  signed, 
the  writing  uiould  be  produced  or  accounted  for.  lb, 

11.  Grand  yurors, — iP^r^oT.^-Where  the  record  states  that  the  grand  jurors 
returning  an  indictment  were  "good  and  lawful  men,  householders*'  of  the 
proper  county,  it  will  be  presumed  that  they  possessed  all  the  statutoiy  qual- 
ifications. Willey  et  aL  v.  The  StaU,  363 

J  2.  Indictment, — Motion  to  Qtuish, — ^A  motion  to  quash  an  indictment  must,  as 
a  general  rule,  be  predicated  upon  objections  apparent  upon  the  face  of  the 
indictment  Jb. 

12'  Same. — /Return  of  Indictment, — ^Where  the  record  recites  that  the  grand 
jury  came  into  "  open  court  and  returned  the  following  indictment,"  giving 
its  number  and  setting  it  out,  it  sufficiently  shows  that  it  was  returned  into 
open  court,  and  sufficiently  identifies  the  indictment.  lb. 

14*  Same, — Filing  Indictment. — The  statute  does  not  reqmre  the  derk  to  file 
an  indictment  in  open  court  or  that  the  act  of  marking  it  filed  shall  be 
done  in  open  court  lb. 

1 5.  Same* —  Voluntary  Manslaughter, — An  indictment  for  manslau^ter  charging 
that  the  defendant  did,  on,  etc,  at,  etc.,  unlawfully  and  feloniously  kiU  a 
person  named,  by  then  and  there  unlawfully  and  feloniously  cutting,  stab- 
bing, and  mortally  wounding  said  person  with  a  knife,  etc.,  is  sufficient. 
So,  also,  if  it  is  charged  that  the  instrument  used  was  unknown  to  the 
grand  jurors.  lb, 

l6«  Involuntary  Manslaughter, — Involuntary  manslaughter  is  where  the  killing 
is  done  involuntarily,  but  in  the  conmussion  of  some  unlawful  act.        lb. 

17.  Same, — Indictment. — An  indictment  for  involuntary  manslaughter  must 
show  that  the  defendant  wa^  in  the  ccmmission  of  some  unlawral  act,  and 
that  the  death  resulted  therefrom.  lb. 

fl8.  Same, — Alleging  in  such  case  that  the  death  resulted  from  using,  unlawfully, 
wilfully,  and  feloniously,  an  instrument  upon  a  pregnant  female,  for  the 
purpose  of  producing  a  miscarriage,  the  use  of  such  instrument  not  being 
necessary  to  preserve  the  life  of  the  woman,  is  insufficient.  lb* 

19,  Practice, — Indictment  Containing  Good  and  Bad  Counts. — General  Finding 
of  GuiUy^'-^ynitn  a  defendant  is  found  guilty  upon  an  indictment  contain- 
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ing  two  or  more  oounts,  one  of  which  is  bad,  and  the  evidence  tends  to 
support  the  bad  count*  and  none  of  it  to  support  the  good  counts,  the  judg- 
ment must  be  reveised.  /^. 

20.  Motion  for  Leave  to  File  Paper, — Affidavit, — Where,  on  appeal  to  the 
circuit  court,  in  a  prosecution  for  a  misdemeanor  instituted  before  a  justice 
of  the  peace,  the  State  moved  for  leave  to  file  a  substituted  affidavit,  the 
original  having  been  lost  from  the  files,  and  filed  affidavits  showing  that 
said  original  was  not  on  the  files,  and  had  been  lost,  but  did  not  produce  or 
offer  to  file  a  substitute,  the  motion  was  properly  overruled,  and  the  pros- 
ecution was  thereupon  properly  dismissed  for  want  of  an  affidavit. 

The  State  v.   Toohy,  37S 

dl*  Larceny, — Possession  of  Stolen  Goods.-^-On.  a  trial  for  larceny,  where  the 
possession  by  the  prisoner  of  the  property  alleged  to  have  been  stolen  has 
been  proved  by  the  State  as  a  circumstance  to  establish  guilt,  it  is  error  for 
the  court  to  assume,  in  its  charge  to  the  jury,  that  such  property  wasstolen^ 
and  then  to  charge  that  its  possession  by  the  defendant  in  a  short  time  there- 
after raised  a  presumption  thstt  he  stole  it,  which  if  not  explained  by  him 
would  authorize  the  jury  to  find  a  verdict  of  guilty. 

Smothers  v.  The  State^  447 

22*  Possession  of  Stolen  Goods. — Evidence, — A  party  in  possession  of  personal 
property  is  presumed  to  be  the  owner ;  but  when  it  is  proved  that  the  prop- 
erty has  been  stolen,  and  it  is  found,  recently  after  the  larceny,  in  the 
exclusive  possession  of  another,  the  law  imposes  upon  such  person  the  burden 
of  accounting  for  his  possession,  and  if  he  falls  to  satisfactorily  account  for 
such  possession  or  gives  a  false  account,  the  presumption  arises  that  he  is 
the  thief.  Such  possession  may  be  explained,  either  by  direct  evidence  or 
the  attending  circumstances,  or  by  the  character  and  habits  of  life  of  the 
possessor,  or  otherwise,  but  if  not  explained  in  some  one  of  these  modes,, 
the  evidence  of  guilt  is  deemed  conclusive.  Ih, 

%^M  Circuit  Court, — Affidavit  and  Information, — ^The  circuit  court  cannot  try 
a  charge  of  felony  upon  an  affidavit  and  information  filed  in  that  court. 

Bell  V.   The  StatCy  453 

24.  Larceny. — Evidence, — On  the  trial  of  a  prosecution  for  larceny,  the  evidence- 
must  show  that  the  thing  alleged  to  have  been  stolen  was  the  property  of 
the  person  alleged.  Ib^ 

25*  Bigamy. — Evidence, — Admissions  of  Defendant. — ^In  a  prosecution  for  big- 
amy, it  is  competent  to  prove  the  former  marriage  by  the  admissions  and 
declarations  of  the  defendant.  Squire  v.   The  State^  459 

26.  Same. — Instruction. — Criminal ^  Intent. — In  a  prosecution  for  bigamy,  \l\& 

proper  to  charge  the  jury  that  if  they  believe  from  the'  evidence  that  the 
defendant  had  been  informed  that  his  wife  had  been  divorced,  and  that  he 
had  used  due  care,  and  made  due  inquiry,  to  ascertain  the  truth,  and  had,  con* 
sidering  all  the  circumstances,  reason  to  believe,  and  did  believe,  at  the  time 
of  his  second  marriage,  that  his  former  wife  had  been  divorced  from  himy 
then  they  should  find  for  the  defendant.  lb, 

27,  Same. — Reasonable  Doubt  as  to  Life  of  First  Wife. — In  a  prosecution  for  big- 
amy, the  State  must  prove  beyond  a  reasonable  doubt  that  the  first  wife  was 
living  at  the  time  of  the  second  marriage.  Where  there  is  no  direct  evi- 
dence on  this  point,  and  the  only  evidence  is,  that  the  first  wife  was  alive  two> 
years  previous  to  the  second  marriage,  the  presumption  of  the  continuance 
of  her  life  is  neutralized  by  the  presumption  of  the  innocence  of  the 
defendant,  and  in  such  case  there  can  be  no  conviction.  lb,. 

2&  Same. — Evidence. — In  a  prosecution  for  bigamy,  it  is  not  error  to  admit  in  evi- 
dence the  marriage  license,  and  the  return  made  thereon  by  the  clergyman 
who  performed  the  marriage  ceremony  at  the  second  marriage.  lb,. 

29.  Grand  yury, — When  the  record  does  not  show  the  contrary,  it  will  be  pre* 
sumed  that  the  grand  jury  was  regularly  drawn,  summoned,  and  empan* 
elled.  Long  v.   The  StaU,  5Sa 
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30.  Same, — Reconvening  ^— ^VHiO'e  the  grand  jury  has  been  dismissed  before 
the  final  adjoamment  of  the  court,  it  may,  if  necessary,  be  resummoned  to 
attend  again  at  the  same  term.  lb, 

31*  Disc/iarge  of  Jury. —  Waiver, — The  dischaxge  of  a  jury  in  a  criminal  case 
must  be  excepted  to  at  the  time  by  the  defendant,  or  he  will  be  deemed  to 
have  waived  any  objection  thereto.  lb, 

32,  Assault  and  Battery  with  Intent  to  Commit  Murder. — Definition, — In 
charging  the  jury  in  a  prosecution  for  assault  and  battery  with  intent  to  com- 
mit murder,  it  was  en<or  to  define  the  words  *'  purposely  and  maliciously," 
used  in  the  indictment,  as  being  equivalent  to  the  words  *'  knowingly  and 
wilfully,"  and  to  charge  the  jury  that  if  the  assault  and  battery  was  knowingly 
and  wilfully  done  with  intent  to  kill,  this  was  sufficient  to  sustain  the  higher 
charge  included  in  the  indictment.  Jb, 

33*  Presumption  of  Innocence, — The  defendant  in  a  criminal  prosecution  is  pre- 
sumed to  be  innocent  until  the  contrary  is  shown,  and  it  is  error  to  rdhse 
to  so  instruct  the  jury.  Ib» 

DECEDENTS'  ESTATES. 
See  Guardian  and  Ward,  2  to  5 ;  TRtJST  and  Trustee. 

1.  Ckum, — Action  to  Set  Aside, — Allowance  of  Claim, — A  legatee  and  the  heirs 

of  a  testator  may  sustain  an  action  against  the  executor  and  a  creditor  of 
the  estate  for  the  fraudulent  allowance  and  payment  of  the  creditor's  claim 
by  the  executor,  thereby  reducing  the  assets  of  the  estate,  to  have  the  allow- 
ance set  aside,  and  to  permit  the  legatee  and  heirs  to  contest  the  claim. 

Lancaster  et  al,  v.  Gould  et  al,^  2ff1 

2,  Same, — Parties, — The  administrator  of  the  estate  of  the  executor  (the  exec- 

utor having  died  after  the  commencement  of  the  suit)  is  not  a  necessary 
party  to  such  action.  lb, 

3«  Same, — Allowance  by  Executor, — ^An  executor  may  allow  a  claim  against 
the  estate  of  his  testator,  if  found  to  be  correct,  though  the  daim  be  not 
made  out  in  an  itemized  form.  lb, 

4»  Administrator, — Possession  of  Assets, — ^An  administrator  has  a  claim  superior 
to  that  of  the  heirs  to  the  assets  of  the  estate,  until  the  debts  of  the  estate 
have  been  paid.  Bearss  et  al,  v.  Montgomery^  Guard,^  544 

DEFAULT. 

See  Practice,  9. 

DELIVERY  BOND. 

See  Attachment,  5, 6,  7. 

Jteformation  of. — In  an  action  on  a  delivery  bond,  where  the  bond  is  made  pay- 
able to  the  constable  who  has  levied  the  execution,  instead  of  to  the  exe- 
cution plaintiff,  and  the  bond  shows  that  the  execution  was  levied  in  favor 
of  the  plaintiff,  the  mistake,  as  a  clerical  error,  may  be  corrected,  and 
the  bond  reformed  by  making  the  execution  plaintiff  the  obligee  thereof. 

Bellet  al,  v.  Tanguy  et  a/.,  49 

DEMAND. 
See  Prinqpai.  and  Agent,  2,  3. 

DEMURRER. 

See  Parties,  i,  2;  Pleading,  6,  9, 10, 14, 15, 16, 22;  Practice,  15;  Sufremb 

Court,  8,  12;  Will,  5. 

I.  Joint  Demurrer.^K  demurrer  must  be  well  taken  as  to  all  those  muting  in 
ity  otherwise  it  should  be  overmled  as  to  all  of  them. 

Sh^e  V.  Tt^latt  345 
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3.  PreswnptUn^^Plai$itiff  Suing  by  Guardian, — Where  a  complaint  shows 
that  one  of  the  phuntms  sues  by  a  guardian,  and  the  answer  alleges  that  eight 
years  prior  to  the  filing  of  the  complaint,  the  plainti£&,  being  of  full  age 
and  competent  to  contract,  made  a  contract,  etc.,  the  court  will  not  presume, 
on  demurrer  to  the  answer,  that  the  plaintiff  suing  by  guardian  was  insane 
or  an  infant  at  the  time  of  making  the  contract  set  up  in  answer. 

Moore  V.  JCerr  et  al^  468 

3*  yaint  Demumr^^VfheTe  two  or  more  parties  unite  in  demurring  to  a  plead- 
ing, if  the  demurrer  is  not  well  taken  as  to  all  of  them,  it  must  be  over- 
ruled  as  to  alL  Owen  et  ah  v.  Cooper,  524 

DEPARTURE. 

See  Pleading,  21,  22^ 

DEPOSITION. 
See  Evidence,  5. 

DESCENT. 
See  CoNSTXTunoNAL  Law,  2. 

Widow, — ^A.  died,  leaving  a  widow  and  one  child,  who  inherited  bis  real 
estate  equally.  The  widow  also  died  intestate,  leaving  said  child  by  A. 
and  other  children  by  a  former  husband. 

Heldt  that  her  portion  of  said  real  estate  descended  in  equal  shares  to  all  her 
children.  MeClanahan  et  ah  v.  Trafford  et  oA,  410 

DRAINING  ASSOCIATION. 

I.  Corporation^ — Individual  Liability. — ^Where  a  ditching  association  vas 
organized  under,  though  not  in  strict  conformity  to,  the  law  therefor,  by 
persons  who  had  subscribed  articles  of  association  which  contemplated  the 
construction  of  a  ditch  upon  which  the  plaintiff  performed  manual 
labor,  such  persons,  having  brought  the  company  into  existence  and  per- 
mitted it  to  exercise  the  functions  of  a  corporation  de  facto  under  the  law 
relative  to  such  organizations,  making  the  members  individually  liable  for 
manual  labor  performed  in  constructing  the  ditches,  could  not  deny  the  o»^ 
porate  existence  of  the  company  in  an  action  to  recover  for  such  labor. 

Shafer  et  al,  v.  Moriarty  et  al,  9 

S.  Same, — yoint  Liability, ^--Abatement. — The  liability  of  the  members  of  i 
ditching  association  for  manual  labor  performed  in  the  construction  of  a 
ditch  contemplated  by  the  articles  of  association  is  joint,  and  not  several ;  and 
in  an  action  to  recover  for  such  labor,  instituted  against  part  only  of  the 
members,  a  verified  answer  alleging  that  other  persons,  who  are  named,  liv- 
ing and  within  the  jurisdiction  of  the  court,  are  members  of  the  com- 
pany and  signers  of  the  articles  of  association,  is  good  on  demurrer.    A 

3.  Same, — Primary  Liability, — The  liability  of  the  members  of  a  ditching  asso- 
ciation for  manual  labor  performed  is  primary,  and  it  is  no  defence  to  an 
action  against  the  members  to  recover  for  such  labor,  that  the  uncollected 
assessments  upon  lands  for  benefits  accruing  thereto  by  the  constructioD  of 
the  work  are  sufficient  to  pay  the  indebtedness.  R, 

EASEMENT. 
See  Street. 

ELECTION. 

Contest  of  Election, — Affidavit, — In  a  proceeding  to  contest  the  election  of  a 
county  officer,  the  grounds  of  contest  must  be  verified  by  the  affidavit  of 
the  contestor.  If  the  affidavit  is  made  by  any  person  other  than  the  cod* 
testor,  the  proceedings  should  be  dismissed.  ffotton-  v.  Brown^  122 


INDEX.  617 

ESTOPPEL. 

See  Corporation,  3;  Way,  4. 

EVIDENCE. 

5ee  Bastardy,  2;  Bill  of  Exceptions,  i,  2,  5;  Corporation,  4,  5,6; 
Criminal  Law,  i,  8,  9,  10,  22,  24,  25  to  28;  Forged  Instrument,  2,  3, 
4;  Instructions  to  Jury,  2,  12,  13;  Malicious  Prosecution;  New 
Trial,  i,  3,  8;  Pleading,  13;  Record,  i ;  Specific  Performance; 
Supreme  Court,  i  to  6,  10,  14;  Turnpike,  7;  Variance;  Witness. 

1.  Admissions, — Testimony  of  an  admission  by  defendant,  that  he  was  willing 

to  pay  the  claim  sued  on  if  he  had  not  been  sued  on  it,  is  inadmissible. 

Brooks  V.  Ridingy  15 

2.  Record  of  Deed, — A  record  of  a  deed  is  proper  evidence,  and  neither  the 

original  nor  a  certified  copy  thereof  is  required.      Patterson  v.  Dallas^  48 

3.  Cross- Examination, — ^Where  a  witness  upon  examination  in  chief  had  testi- 

fied that  he  had  never  done  a  certain  act,  it  was  error  to  refuse,  on  cross- 
examination,  to  allow  the  witness  to  answer  the  question  whether  at  a  certain 
time  and  place  he  did  not  state  to  a  person  named  that  he  had  done  said  act 

Pruitt  V.  Brockman  et  fwr.,  56 

4.  Written  Instrument, — Copy  and  Original. — ^Where  an  original  bill  of  lad- 

ing is  in  the  possession  and  under  the  control  of  the  plaintiff,  it  is  error  to 
admit  in  evidence,  on  behalf  of  the  plaintiff,  a  copy,  or  if  admitted  and  it 
afterward  appears  that  the  original  is  in  the  hands  of  the  plaintiff,  the  copy 
should  be  withdrawn.  Gimbel  et  al,  v.  Hufford  et  al.,  125 

5.  Same, — Deposition, — It  is  proper  for  a  witness,  whose  deposition  is  taken, 

to  identify  a  written  instnmient,  and  attach  a  copy  of  it  to  the  deposition, 
and  such  part  of  the  deposition  should  not  be  suppressed,  for  the  absence 
of  the  original  may  be  accounted  for,  and  the  copy  be  rendered  admissible. 

lb. 

-6.  Harmless  Error, — A  party  cannot  complain  of  the  rejection  of  evidence 
offered,  where  the  record  shows  that  he  has  not  been  injured  by  its  rejec- 
tion. The  Indianapolis^  etc,  Co,  v.  Herkimer,  142 

7.  Same, — ^When  evidence  is  offered  tending  to  prove  only  one  of  several  facts 
necessary  to  a  recovery,  it  is  not  error  to  reject  it  when  no  offer  is  made, 
either  in  connection  with  the  rejected  evidence  or  otherwise,  to  prove  the 
other  essential  facts.  lb, 

S.  Witness, — Impeachment, — ^Where  a  witness,  on  cross-examination,  denies  hav- 
ing testified  differently  in  another  action  where  the  same  matter  was  in  con- 
troversy, he  cannot  be  contradicted  by  the  bill  of  exceptions  in  the  former 
action,  which  purports  to  contain  the  evidence  given  by  the  witness  therein, 
he  not  being  a  party  to  the  action  in  which  such  bill  of  exceptions  was 
filed.  Glenn  v.  The  State,  ex  rel,  Clore,  368 

9.  Ground  of  Objection, — ^The  ground  of  objection  to  the  admissibility  of  evi- 
dence should  be  pointed  out  to  the  court  below,  and  stated  in  the  bill  of 
exceptions.  Fisher  et  al,  v.  Allison  et  ux,,  593 

EXECUTION. 

See  Injunction,  10,  11. 

•I.  Motion  for  Leave  to  Issue  Execution, — Pleading  to  Such  Motion, — Upon  a 
motion  for  leave  to  issue  execution  upon  a  judgment  after  the  lapse  of  ten 
years  from  its  rendition,  the  judgment  defendant  may  appear,  and  in 
answer  to  the  motion  plead  payment  or  satisfaction  of  the  judgment ;  but 
whether  he  appear  or  not,  no  execution  can  issue  unless  it  be  established 
by  the  oath  of  the  judgment  plaintiff,  or  other  satisfactory  proof,  that  the 
Judgment  or  a  x)ait  thereof  remains  unpaid.     Reeves  et  al,  v.  PUmgh^  SS^ 
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2.  Same. — Decision  Doubted, — ^The  case  of  Plough  y.  Reeves^  33  Ind.  i8l» 
doubted,  so  far  as  it  was  held  therein  that,  on  a  motion  for  leave  to  issue 
execution,  no  pleading  was  contemplated,  and  the  hearing  should  be  sum- 
maiy.  lb. 

^,  Same. — Payment  or  Satisfaction  of  Judgment, — Under  an  answer  to  a 
motion  for  leave  to  issue  execution  after  the  lapse  of  ten  years,  denying  that 
the  judgment  is  unpaid  and  pleading  affirmatively  that  it  has  been  paid  and 
satisfied,  the  judgment  defendant  may  show  that  it  has  been  satisfied  in  con- 
sequence  of  the  judgment  plaintiff  having  received  money  on  collaterals, 
or  show  that  by  negligence  and  failure  to  collect  collaterals  he  has  become 
chargeable  with  their  amount.  lb. 

4*  Plecuiing. — Former  Adjudication. — To  a  complaint  by  a  judgment  defend- 
ant, to  have  a  judgment  declared  satisfied,  it  is  a  good  answer  on  the 
part  of  the  judgment  plaintiff,  that  the  same  matters  alleged  in  the  c(»n- 
plaint  were  set  up  in  an  answer  to  a  motion  for  leave  to  issue  execution  on 
the  judgment,  and  that  such  matters  were  in  that  proceeding  adjudicated. 

a. 

EXECUTOR. 

See  Decedents'  Estates. 

FEES  AND  SALARIES. 

See  Constitutional  Law,  5,  6;  County  Treasurer,  i  to4. 

FINES. 
See  Practice,  12. 

FORGED  INSTRUMENT. 

X.  Action. — Relief  from  Forged  Instrument. — One  whose  name  has  been  forged 
to  a  negotiable  instrument  may  maintain  an  action  against  an  indorsee  of 
such  instrument  to  compel  a  surrender  of  the  forged  instrument  or  a  release 
therefrom;  and  in  such  action,  the  court  may  render  a  judgment  Fd.:asing 
the  person  whose  name  is  forged  from  all  liability,  and,  as  to  him,  declariDg 
the  instrument  void.  Huston  v.  ScAincUer,  35 

2.  Evidence. — Comparison  of  Handwriting  by  Jury. — Papers  having  no  connec- 

tion with  the  cause,  though  conceded  to  be  genuine,  ought  not  to  be  submit- 
ted to  the  jury  for  comparison  with  the  signature  alleged  to  be  forged.    lb. 

3.  Same. — Comparison  of  Handwriting  by  Experts. — Such  papers,  together 

with  the  signature  alleged  to  be  forged,  may  be  submitted  to  experts,  for 
the  purpose  of  comparison  by  them,  and  that  they  may  give  to  the  jury 
an  opinion  based  upon  such  comparison.  R, 

4.  Same. — Forged  Signature  Submitted  to  Jury. — It  is  proper  to  submit  to  the 

lury,  in  connection  with  evidence  bearing  upon  the  genuineness  of  the  sig- 
nature in  question,  the  paper  bearing  such  controverted  signature.  tt^ 

FRAUD. 
See  Contract,  2 ;  Turnpike,  6. 

I,  Vendor  and  Purchaser. — False  Representations. — Knoraaledge. — ^Where  a  ven- 
dor, to  induce  the  vendee  to  purchase  a  certain  lot  of  ground,  represented 
to  him  that  the  lot  was  the  ground  inclosed  by  a  certain  fence,  which 
ground  was  examined  by  the  vendee  and  had  long  been  known  to  him ; 
3iat  the  lot  had  a  frontage  of  a  certain  number  of  feet  on  a  street ;  when 
the  fact,  unknown  to  the  vendor  and  vendee,  was,  that  the  fence  inclosed 
five  feet  in  width  of  a  street  and  as  many  feet  less  than  the  frontage  so  rep- 
resented by  the  vendor ; 

Held^  that,  in  an  action  for  the  purchase-money,  the  vendee  might  defend  as  to 
so  much  of  the  price  as  was  agreed  to  be  paid  for  the  five  feet  in  width  of 
the  street  ^  inclosed.  Brooks  v.  Ridingf  IS 
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2,  Pleading^^-'Frttudtdent  Representations, — ^A  complaint  to  rescind  a  contract 

of  sale  of  certain  real  estate,  showing  that  the  defendant  fraudulently  rep- 
resented that  he  had  purchased  said  real  estate  at  a  sale  by  an  adminis* 
trator  of  an  estate,  for  the  purpose  of  inducing  the  plaintiff  to  buy  the 
real  estate  of  the  defendant,  which  the  plaintiff,  relying  on  the  represen- 
tation, did  buy,  showing  the  representations  to  be  false,  etc.,  was  held 
sufficient.  Dinwiddiey,  Kel/ey,  392 

3.  Parties. — In  such  action,  the  widow  and  children  of  the   decedent,  whose 

estate  it  had  been  represented  had  been  bought  by  the  defendant,  were  not 
necessary  parties.  Ib^ 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

GARNISHMENT. 
See  Attachment,  i  to  4. 

GRAND  JURY. 
See  Criminal  Law,  i  i,  29,  30. 

GROWING  TREES. 
See  License,  3 ;  Statute  of  Frauds,  i,  2. 

GUARANTY. 

I.  Promissory  Note. — Extension  of  Time  to  Maker, — An  answer  by  a  guaran* 
tor  to  a  complaint  on  a  note,  that  the  payee  extended  the  time  of  payment 
to  the  maker,  is  fatally  defective  if  it  does  not  show  a  definite  time  of 
extension  and  a  consideration  for  the  agreement  to  extend. 

Sample  et  at,  v.  Martin,  226> 

%.  Same. — Parties  who  guarantee  the  payment  of  a  promissory  note  by  indors- 
ing thereon  and  signing  these  words  at  the  time  of  its  execution,  '*  We 
guarantee  payment,''  are  neither  sureties  nor  indorsers,  but  guarantors,  and 
they  are  not  discharged  by  a  failure  to  use  diligence  to  collect  the  note  of 
the  maker;  nor  can  they  require  the  holder  to  sue  the  maker,  as  provided 
by  statute  in  case  of  sureties.  lb. 

GUARDIAN  AND  WARD. 

See  Demurrer,  2;  Pleading,  20,  21. 

I.  Surety t — County  Clerk. — ^The  statute  not  having  made  it  one  of  the  duties  of 

the  county  clerk  to  receive  money  due  a  ward  from  a  guardian,  upon  the 

settlement  of  the  guardianship,  though  deposited  with  the  clerk  by  order  of 

the  court,  the  guardian  and  the  surety  on  his  bond  are  liable  to  the  ward, 

if  the  clerk  converts  to  his  own  use  money  so  deposited. 

The  State,  ex  rel.  Roberts  et  ux.,  v.  Fleming  etal.,  206 

3.  Marriage  of  Infant  Female. — Decedent^  Estates. — An  infant  female  when 

married  to  a  man  of  full  age  can  have  no  guardian,  and  she  may  receive 
her  estate  from  her  guardian,  and  may  also  receive  her  distributive  share 
of  her  father's  estate,  with  the  assent  of  her  husband. 

Tke  State,  ex  rel.  Hutson,  v.  yoest  et  al.,  235 

3«  Same. — A  payment  made  to  the  husband  by  such  administrator  or  guardian^ 
with  her  assent  and  by  her  direction,  is  good  as  to  her.  Ib», 

4.  Same. — If  both  the  husband  and  wife  are  infants,  snch  payments  will  not 

be  good.  Ibm 

5*  Same, — If  such  payments  have  been  made  while  both  the  husband  and  wife 
were  infants,  the  money  so  paid  need  not  be  tendered  back  before  suit  is 
brought  by  the  wife  to  recover  the  same  of  such  guardian  or  administrator. 

A, 
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•6.  Remwai  of  Guardian f^PraetUe, — Appeal* — Pending  a  petition  to  remove 
the  guardian  of  an  insane  person,  on  the  ground  that  he  had  taken  his  ward 
to  a  neighboring  state  and  was  there  keeping  him,  an  order  was  made  that 
such  guardian  should  bring  his  ward  within  the  jurisdiction  of  the  court  by 
a  day  fixed.  Having  failed  to- perform  the  order,  a  rule  was  entered  at  a 
subsequent  term  requiring  the  guardian  to  show  cause  why  he  should  not  be 
attached.  To  this  he  presented  an  answer,  to  which  exceptions  were  filed 
and  submitted.  Without  deciding  the  exceptions,  the  court  summarily 
removed  the  guardian,  and  refused  an  application  on  his  part  to  file  an 
answer  to  the  petition  for  his  removal  and  to  introduce  his  evidence.  The 
court  also  refused  the  guardian's  prayer  for  an  appeal  and  refused  to  fix  the 
penalty  of  an  appeal  bond  or  the  time  within  which  it  should  be  filed. 

Hddt  that  on  the  exceptions  to  the  answer  to  the  rule  to  show  cause,  etc.,  the 
question  of  the  removal  of  the  guardian  was  not  before  the  court,  and  that 
it  was  error  to  pass  over  the  exceptions  and  summarily  remove  him  with- 
out allowing  him  to  file  an  answer  and  introduce  his  evidence. 

ffeld^  also,  that  the  order  of  removal  was  a  final  judgment  from  which  an  appeal 
lay  to  the  Supreme  Court. 

Jitldt  also,  that  the  court  erred  in  refusing  an  appeal,  and  also  in  refusing  to  fix 
the  penalty  of  the  appeal  bond  and  the  time  within  which  it  should  be  filed. 

Ward,  Guard.,  v.  Angeznne,  415 

HIGHWAY.  ' 

See  Appeal,  i  ;  Way,  2. 

HUSBAND  AND  WIFE. 
See  Guardian  and  Ward,  2  to  5 ;  Witness. 

1.  Debts  of  Wife  Contracted  While  Unmarried, — A  wife  is  liable  for  her  debts 
contracted  dum  sola,  and  the  husband,  though  not  liable  as  at  the  conmion 
law,  is  liable  by  statute  on  account  of  the  property  he  may  have  received 
with  or  through  the  wife,  and  to  the  extent  of  its  value;  and  in  a  suit 
against  the  husband  in  such  a  case,  the  wife  should  also  be  made  a  party 
defendant.  Shore  v.   Taylor,  345 

42.  Married  Woman. — Failure  to  Plead  Coverture, — If  a  married  woman  fails 
to  make  the  defence  of  coverture  to  an  action  on  her  contract,  and  a  judg- 
ment is  rendered  thereon,  she  is  bound  by  the  judgment 

Landers  et  al.  t.  Douglas  et  ux.,  $22 

INFANT. 
See  Guardian  and  Ward,  2  to  5 ;  Nbgugencb,  4. 

INJXmCTION. 
See  Pleading,  16. 

f .  CoUectioH  of  yudgment, — ^The  collection  of  judgments  on  fines  assessed  for 
Tiolations  of  a  criminal  statute  cannot  be  enjoined  on  the  ground  that  the 
judgments  are  void  on  their  face,  for  want  of  jurisdiction  of  the  court,  because 
there  were  no  valid  affidavits  upon  which  the  prosecutions  were  based,  because 
the  judgments  do  not  describe  any  oflfences  against  the  laws  of  the  State, 
or  because  the  law  for  the  violation  of  which  the  fines  and  judgments  were 
rendered  was  repealed  after  the  judgments  were  rendered. 

Joseph  V.  Burk,  59 

A.  Motion  to  Dissolve  Temporary  Injunction, — Harmless  Error. — ^The  over- 
ruling of  a  motion  to  dissolve  a  temporary  injunction,  where  no  appeal  is 
taken  from  the  order  overruling  such  motion,  even  if  error,  becomes  harm- 
less and  presents  no  question  for  determination,  after  the  cause  has  been 
tried  and  a  perpetual  injunction  has  been  granted. 

Board  of  Comm*rs  of  Clay  Co,  etoL  v.  MarkU  et  oL^  96 
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3*  Cmfi/amt, —  Verificaium* — ^No  verification  of  a  complaint  is  required  to 
enable  a  court  to  grant  a  perpetual  injunction  on  the  final  hearing  of  the 
cause.  lb, 

4*  Right  pf  Tax-Payers  to  Enjoin, — Any  tax-payer  of  the  county  may  main- 
tain an  action  to  enjoin  the  county  commissioners  from  doing  ille^  acts,, 
and  transcending  their  lawful  powers,  when  the  efiect  would  be  to  impose 
upon  such  tax-payer  an  unlawful  tax,  or  to  increase  his  burden  by  taxation. 

5.  Appeal,-— ^Wit  fact  that  no  appeal  lies  from  a  decision  affords  no  ground  for  an 

injunction  to  restrain  action  under  the  judgment,  or  for  setting  it  aside.  Ib^ 

6.  Relocation  of  County-Seat, — ^When  the  board  of  commissioners  have  made 

an  order  relocating  the  county-seat,  under  the  statute,  they  cannot  be  enjoined 
from  letting  a  contract  for  the  construction  of  new  county  buildings,  on  the 
ground  that  the  architect  has  not  made  a  plan  and  estimates  for  a  jail,  and 
that  none  are  on  file  in  the  auditor's  office,  or  that  the  plan  for  the  court- 
house b  imperfect,  and  that  the  estimated  cost  of  the  same  is  more  than  fif- 
teen thousand  dollars.  Ib^. 

7.  Trial  by  Jury, — Restraining  Order  or  Temporary  Injunction, — In  an  appli- 

cation for  a  restraining  order  or  temporary  mjunction,  no  jury  trial  is  con- 
templated. Hopkins  et  tU,  v.  The  Greensburg,  etc.,  Co,  et  al,  187* 

8.  Same, — Perpetual  Injunction, — On  the  trial  of  an   action  for  a  perpetual 

injunction,  where  issues  of  fact  are  joined,  the  parties,  or  either  of  diem,  are 
entitled  to  a  trial^by  jury.  lb, 

9«  judgment. — The  remedy  by  injunction  lies  to  prevent  proceedings  on  a  sat- 
isfied judgment,  or  where  the  amount  due  has  been  tendered  to  and  refused* 
by  the  judgment  plainti£  Bowen  et  al,  v.  Oark^  405 

10,  Execution, — Property  Subject  to  Execution, — ^An  injunction  will  not  be 
granted  to  restrain  a  sheriff  from  selling  property  sold  by  an  execution 
defendant  after  the  issuing  of  the  execution,  on  the  ground  that  the  sheriff 
since  the  sale  has  wrongfully  permitted  the  execution  defendant  to  remove 
from  the  State  and  sell  other  property  subject  to  the  lien  of  the  execution. 

Sidener  v.  White  etal.,  588 

11.  Same. — An  injunction  will  be  granted  to  restrain  a  sheriff  from  selling  prop- 
erty sold  by  an  execution  defendant  after  the  issuing  of  the  execution,  until 
other  property  of  the  defendant  subject  to  execution  shall  be  exhausted.. 

lb, 

INJURY  TO  PERSON. 

See  Statute  of  Limitations. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  6,  7,  26;  New  Trial,  2. 

1.  It  is  not  error  to  refuse  instructions  proper  in  themselves,  if  the  same  matter 

is  substantially  embraced  in  other  instructions  given  by  the  court. 

Rogers  v.  Rogers  et  ux.,  I 

2.  Evidence  of  Trivial  Statements, — Where  there  is  no  evidence  of  declarations 

lightly  made  in  a  trivial  way,  it  is  error  to  instruct  a  jury  that  declarations 
lightly  made  in  a  trivial  way,  by  a  party,  without  his  attention  being  called  to 
the  subject-matter,  form  a  very  weak  class  of  testimony. 

Gimbeletal,  v.  Hujford  et  al,^  125 

3.  Instructions  Given  Made  Part  of  Record. — Instructions  given  by  the  court 

cannot  be  made  a  part  of  the  record,  or  any  question  thereon  be  pre- 
sented, by  merely  indorsing  thereon,  "  given  and  excepted  to,"  signed  by 
the  attorneys,  when  such  instructions  are  not  also  signed  by  the  judge. 

Etter  et  al,  v.  Armstrong  etal.^  197 

4.  Instructions  Refused  Made  Part  of  Record, — ^When  instructions  asked  axe- 
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signed  by  the  party  or  bis  attorney,  refused  by  the  court,  and  noted  as 
refused  and  excepted  to,  signed  by  the  party  or  his  attorney,  they  become 
a  part  of  the  record,  without  the  signature  of  the  judge.  lb* 

5«  Failure  to  Instruct  Fully. — If  in  any  case  it  would  be  an  available  error 
that  the  court  did  not  fully  instruct  the  jury  when  not  requested  to  do  so, 
that  point  does  not  arise  where  the  record  fails  to  show  that  the  court  did 
not  iully  instruct  them.  Hamilton  ▼.  Elkins^  213 

6.  Bill  of  Exceptions. — Instructions  Given. — ^Where  instructions  given  are  not 
included  in  any  bill  of  exceptions  or  signed  by  the  judge,  though  copied  by 
the  clerk  in  connection  with  the  reasons  for  a  new  trial,  they  are  not  before 
the  Supreme  Court  for  any  purpose. 

The  T,  H,^  L  R.  R,  Co.  v.  Graham^  239 

7*  Same. — Instructions  Re/used.-^^Whert  instructions  refused  are  copied  by  the 
clerk  in  connection  with  the  reasons  for  a  new  trial,  but  are  not  in  a  bill  of 
exceptions  and  are  not  signed  by  anybody,  and  it  is  not  noted  upon  them  by 
counsel  that  they  were  refused  and  excepted  to,  they  are  not  in  the  record. 

-». 

S,  Inference  oj  Law. — ^Where  instructions  are  signed  by  the  judge  and  copied  in 

the  transcript,  with  the  exceptions  properly  noted  by  counsel,  it  will  be 

inferred  that  they  were  filed  with  the  clerk,  as  contemplated  I7  the  statute. 

Detrick  v.  McGlone  et  a/.,  291 

9.  Presumed  to  be  Correct. — If,  under  any  supposable  state  of  the  evidence, 

instructions  given  could  have  been  correct,  it  will  be  presumed,  the  evidence 
not  being  in  the  record,  that  such  evidence  was  given. 

The  Aurora,  etc.,  Co.  v.  yokmsost.,  315 

10.  Record. — ^Copying  instructions  given  into  a  motion  for  a  new  trial  will  not 
make  them  a  part  of  the  record.  lb. 

11.  How  Made   Part  of   Record. — An    exception  noted  to  the  giving  of  an 

instruction  at  the  end  thereof  and  signed  by  the  party  excepting,  or  his  attor- 
ney, is  sufficient  to  make  the  instruction  and  exception  a  part  of  the  record. 

lb. 

12.  Evidence. — ^Where  the  evidence  is  not  in  the  record,  if  upon  any  supposable 
state  of  facts  the  instructions  given  to  the  jury  would  be  correct,  the  existence 
of  such  facts  will  be  presumed  by  the  Supreme  Court  on  appeal. 

Parlow  V.  Thompson  etoL,  3S4. 

13.  Same, — ^Wher&  the  evidence  is  not  in  the  record,  but  instructions  are  shown 
to  have  been  given  to  the  jury  that  are  clearly  erroneous  under  any  suppos- 
able state  of  facts,  the  judgment  will  be  reversed. 

Smothers  v.  The  State p  447 

14.  Oral  and  Written. — Instructions  may  be  given  either  orally  or  in  writing, 
when  the^ourt  is  not  requested  to  give  them  in  writing. 

Fisher  etal.  v.  Allison  et  «x.,  593 

15*  Bill  of  Exceptions,-— ^Dx^  giving  or  refusing  to  give  instructions  must  be 
excepted  to,  and  must  be  presented  on  appeal  by  bill  of  exceptions,  or  I7 
exceptions  noted  as  required  by  the  statute.  3, 

INSURANCE. 

I.  Foreign  Insurance  Company. — Princi^  and  Agent. — Statements  of 
Agent. — In  an  action  against  a*  foreign  insurance  company  to  recover  money 
paid  as  a  premium  on  avoid  policy,  the  declarations  of  the  agent  made  after 
the  transaction,  stating  that  he  was  the  agent  of  the  defendant,  that  as  such 
agent  he  had  not,  at  the  time  the  policy  was  issued,  filed  the  certificate 
with  the  county  auditor  as  required  by  the  statute,  but  that  afterward  one  was 
filed,  and  that  he  was  the  general  agent  of  the  company,  and  as  sudi  coun- 
tersigned the  policy,  were  inadmissible  as  evidence  against  the  insurance 
company.  The  U.  C.  L.  Ins.  Co.  et  al.  v.  Tlumuis,  44 

3.  Same. — Effect  of  Non-Compliance  with  Statute. — ^The  prohibition  against  iai» 
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eign  insurance  companies  doing  business  in  this  State  without  compliance 
with  the  statute,  extends  to  the  company  as  well  as  to  the  agent  of  the 
company,  and  a  contract  evidenced  l^  a  policy  issued  without  such  com- 
pliance is  invalid.  Ji. 

3.  Complaini  on  Insurance  Policy* — Description  of  Property, — ^A  complaint  on  a 
policy  of  insurance  need  not  be  more  specific  than  the  policy  in  the  descrip- 
tion of  the  property  insured.  The  Aurora  fete.  ^  Co.  v.  Johnson,  315 

^.  Same. — Interest  in  Property  Insured. — ^A  complaint  upon  a  policy  of  insur- 
ance should  allege  that  the  assured  had  an  interest  in  the  property  insured, 
and  to  what  amount,  at  the  commencement  of  the  risk  and  at  the  time  of 
the  loss,  but  it  is  not  necessary  to  state  the  plaintiff's  title  to,  or  ownership 
in,  the  property.  li. 

4|.  Damage  of  Plaintiff. — ^Where  a  schedule  filed  with  a  complaint  on  a  policy 
of  insurance  sets  out  the  items  destroyed  by  fire  and  the  value  of  each,  as 
well  as  the  aggregate  value,  the  complaint  will  sufficiently  show  that  the 
plaintiff  has  been  damaged.  lb. 

*6,  Open  Policy. — Over-  Valuation. — In  an  open  policy  of  insurance,  an  over- 
valuation of  the  property  insured  is  immatenaL  lb. 

7.  Anszver, — Fraudulent  ^atement  of  Loss. — An  answer  to  a  suit  on  an  insur- 
ance policy,  that  the  plaintiff  fraudulently  stated  the  amount  of  loss  to  be 
greater  than  it  was,  without  showing  that  the  statement  was  made  to  the 
insurance  company  or  its  agent,  or  in  any  transaction  in  relation  to  the 
loss,  is  bad.  lb. 

^.  Same. — Permitting  Loss. — So,  also,  an  answer  alleging  that  the  plaintiff 
negligently  stood  by  and  permitted  the  property  to  be  consumed,  and 
made  no  reasonable  exertion  to  prevent  the  fire  or  save  the  insured  property, 
is  bad  where  it  is  not  averred  that  it  was  within  his  power  to  have  prevented 
the  fire  or  loss  of  the  property.  lb. 

•^  Inspection  of  Books  and  Papers.'^VfheTt  the  conditions  of  a  policy  of  insur- 
ance require  the  insured,  in  case  of  loss,  to  produce  his  books  of  account  and 
other  vouchers  in  support  of  his  daim,  and  permit  copies  and  extracts 
tiiereof  to  be  made,  whenever  required  in  writing,  an  answer  alleging  a 
refusal  to  produce  them,  without  alleging  a  request  in  writing,  is  bad.      lb, 

-la  Examination  Under  Oath. — ^Where  a  policy  of  insurance  makes  it  the  duty 
of  the  insured  in  case  of  loss  to  submit  to  an  examination  under  oath  by 
the  agent  or  attorney  of  the  insurance  company,  an  answer  alleging  gen- 
erally a  refusal  to  submit  to  an  examination,  without  showing  when  or  by 
whom  the  request  was  made,  or  that  a  time  or  place  was  named  for  such 
examination,  is  bad.  lb, 

.11,  Reply. — Where  an  answer  to  a  suit  on  a  policy  of  insurance  covering 
materials  and  machinery  used  in  manufacturing  tobacco  alleges  that  the  risk 
had  been  materially  increased  by  using  the  third  story  of  the  building  occupied 
as  a  store-room  for  old  boxes,  casks,  and  rubbish,  a  reply  that  the  boxes,  etc., 
were  used  and  were  necessary  materials  in  the  business,  and  constituted  a 
part  of  the  risk  insured  against,  is  good.  lb. 

:K2.  Excuse  for  not  Producing  Books. — ^Where  an  answer  to  a  suit  on  a  policy 
of  insurance  alleges  a  milure  on  the  part  of  the  insured  to  produce  his 
books  and  bills  of  purchases,  etc.,  a  reply  that  they  were  destroyed  by  fire 
shows  a  good  excuse.  lb. 

«3.  Foreign  Insurance  Company. ^^Certificate  of  Nearest  Magistrate, — Stat- 
ute.— By  the  sixth  section  of  the  act  of  December  21st,  1865,  3  Ind. 
Stat.  315,  a  foreign  insurance  company  cannot  require  a  certificate  of  loss  to 
be  certified  by  the  nearest  magistrate.  lb, 

JEOPARDY. 

See  Criminal  Law,  \.  * 
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JUDGE. 

SeeOFFicB AND  Ofpicek,  2;  PRAcncBy  14. 

JUDGMENT  AND  DECREE. 

See  Attachment,  3»  6;  Bastardy,  2;  Ezecdtion,  3,  4;  iNjUNcnoN,  i;. 

Partnership,  i. 

Judgment  Taken  Throngh  Mistake,  etc.    See  PRACTICE,  3  to  6. 

Review  of  Judgmmt.    See  Parties,  3 ;  Pleading,  i  7, 19 ;  Harvey  9.  Davis» 

598- 

Pleading. — Complaint  for  Review. — ^A  complaint  to  review  a    jadgment  oa 

the  ground  that  there  was  no  appearance,  answer,  or  default  of  the  defendant 

seelung  to  have  the  judgment  reviewed  is  bad  if  the  record  shows  that  there 

was  an  appearance  and  that  an  answer  was  filed*  Busk  ▼•  Busk,  70 

JURISDICTION. 

See  Water  Crafts,  i,  2. 

I.  Superior  and  Inferior  Courts. — Intendment, — ^Nothing shall  be  intended  to 
be  out  of  the  jurisdiction  of  a  superior  court  but  that  which  special]^ 
appears  to  be  so ;  and  nothing  shall  be  intended  to  be  within  the  juris- 
diction of  an  inferior  court  but  that  which  is  so  expressly  allied. 

Board  of  Commissioners  of  Clay  Co,  et  al.  v.  Afarkle  et  al.^  96 

2*  Decision  of  Inferior  Court  on  Jurisdictional  Fact. — Conclusive. — ^When 
the  jurisdiction  of  an  inferior  court  depends  upon  a  Uct  which  such  court  is 
required  to  ascertain  and  setde  by  its  decision,  such  decision  is  conclusive. 

Ik 

3.  Relocation  of  County-Seat. — Petition  for  Relocation. — The  act  of  February 

24th,  1869, 3  Ind.  Stat.  171,  in  reference  to  the  relocation  of  county-seats, 
does  not  require  that  it  shall  be  stated  in  the  petition  that  the  requisite  num- 
ber of  voters  have  signed  it;  but  it  must  contain  the  requisite  number,  and 
the  deed  must  be  executed,  conveying  a  good  tide  to  two  sites  for  a  court- 
house and  jail,  and  the  two  hundred  and  fifty  dollars  must  be  paid,  before 
the  order  for  relocation  can  be  made  or  the  new  county  buildings  erected. 

4.  Same.^Board  of  Commissioners, — ^The  board  of  commissioners  can  not 

decide  upon  the  petition,  or  the  number  of  legal  voters  petitioning,  until  it  is 
presented,  or  upon  the  title  to  the  land  until  the  conveyance  has  been  txe^ 
cuted  and  delivered  or  ofiered,  or  whether  the  petitioners  have  deposited  the 
requisite  sum  of  money,  until  it  has' been  paid  or  ofiered  to  the  board.  When 
these  things  have  been  done,  the  board  must  ascertain  and  determine  these 
questions,  and  the  right  to  hearand  determine  these  questions  is  jurisdiction. 

5.  Same. — Zegal  Presumptions. — The  board  of  commissioners  having  acquired 

jurisdiction  to  hear  and  determine  the  matter  of  the  petidon  and  all  questions 
arising  under  it,  the  Supreme  Court  must  presume  in  favor  of  the  r^[ularity 
of  the  proceedings,  and  that  whatever  was  done  in  deciding  questions  arising 
in  the  case,  and  in  acting  upon  them,  was  done  regularly  and  upon  due  proof, 
unless  the  contrary  appears  in  the  record.  77. 

6.  Jurisdictional  Pacts. — ^The  facts  which  must  be  shown  to  exist  before  a  mat- 

ter can  be  within  the  jurisdiction  of  an  inferior  court,  and  which  can  be 
inquired  into  collaterally,  are  such  that  in  the  absence  of  them  the  court  can 
not  rightfully  hear  and  determine  any  question  touching  the  matter  in  con- 
troversy. Ji, 

7.  Same. — ^Whenever  it  is  admitted,  either  in  the  pleadings  or  otherwise,  or  shown 

by  proof,  that  such  facts  did  exist,  that  the  proper  steps  had  b^n  taken, 
such  as  the  filing  of  an  affidavit,  petition,  or  other  papers,  authorizing  the 
court  to  act,  to  make  an  investigation  and  dedsion,  then  the  jurisdictional 
facts  exist  A 
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3L  Jnfirior  Court. — PraumpHoti. — ^When  the  jtiiisdiction  of  inferior  cotois  is 
once  established^  then  aJl  presumptions  and  intendments  in  favor  of  their 
proceedings  and  decisions  apply  to  them  as  well  as  to  courts  of  general 
jurisdiction.  16. 

9i  Waiver  By  Appearance, — ^Where  a  court  has  jurisdiction  of  the  subject-matter 
of  an  action,  an  appearance  to  the  action  in  the  court  to  which  a  change  of 
venue  has  been  taken  is  a  waiver  of  any  objection  to  the  jurisdiction  over  the 
person,  or  as  to  the  regularity  of  the  change  of  venue. 

The  Aurora^  etc.,  Co,  v.  Johnson,  315 

JURY. 

See  CoNTEMFTi  4  to  8  ;Cbiminal  Law,  2,  3,  32  ;Forg£D  Instrument,  2, 3, 4 ; 

Injunction,  7,  8. 

JUSTICE  OF  THE  PEACE. 

See  Contempt,  4  to  8;  Costs;  Practice,  18. 

I.  Coroner, — ^When  the  coroner  is  absent  from  the  county,  or  unable  to  attend,  a 
justice  of  the  peace  may  hold  ^  inquest,  and,  in  doing  so,  has  all  the  power 
and  can  perform  all  the  duties  pertaining  to  the  office  of  coroner. 

Stevens  y.  The  Board  of  ComnCrs  of  /Harrison  Co.,  541 

J.  Same, — Post  Mortem  Examination, — Physician. — ^When  a  justice  of  the 
peace,  acting  as  coroner,  requests  a  physician  to  molcc  an  examination  of 
the  body  over  which  an  inquest  is  beinj  held,  and  he  makes  an  examina- 
tion, and  the  justice  so  certifies  to  the  county  commissioners,  the  physician 
will  be  entitled  to  an  allowance.  J^^ 

LARCENY. 

See  CRIMINAL  Law,  2I|  22, 24. 

LICENSE. 

See  Town. 

1.  TVespassj—A  parol  license  to  enter  on  lands  will  excuse  what  would  other- 

wise  be  a  trespass.  Owens  v.  Lewis,  488 

2.  Revocation, — ^A  license  confers   only  a  privilege,  and  does   not  pass  an 

estate,  and  may  be  revoked  or  countermanded  at  any  time  by  the  licensor. 

lb. 

3.  Same, — Parol  Agreement  for  Sale  of  Growing  TVees, — ^A  parol  agreement 

for  the  sale  of  growing  trees,  the  trees  to  be  severed  and  taken  from  the 
land  by  the  vendee,  will  amount  to  a  license  for  the  vendee  to  enter  upon 
the  vendor's  land  for  the  purpose  of  making  such  severance ;  and  if  the 
license  be  not  revoked  before  the  trees  are  severed,  the  title  to  the  trees  will 
vest  in  the  vendee,  and  the  license  after  such  severance  will  become  coupled 
with  an  interest  and  irrevocable,  and  the  vendee  will  have  a  right  to  enter 
and  remove  the  trees  thus  severed ;  but  if,  before  the  trees  are  severed,  the 
vendor  should  revoke  such  license,  no  tide  will  pass  to  the  vendee,  and  na 
ri^tswill  vest  by  virtue  of  such  parol  agreement.  Jb. 

LIEN. 

See  Mechanic's  Lien  ;  Water  Crafts. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  of  Limitations. 

UQUOR  LAW. 

See  Town  ;  S alb  to  Minor  ;  See  Zeller  v.  The  State,  304. 

I.  Indictment, — Selling  Liquor  to  Person  in  the  Habit  of  Getting  Intoxicated^^ 
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JUDGE. 

See  OpncB  and  Officer,  2;  F&AcncB,  14. 

JUDGMENT  AND  DECREE. 

See  Attachment,  3,  6;  Bastardy,  2;  Ezecdtion,  3,  4;  Injunction,!; 

Partnership,  i. 

Judgment  Taken  Through  Jdistake,etc.    See  Practice,  3  to  6. 

RevUm  of  Judgment.    See  Parties,  3 ;  Pleading^  17, 19;  Harvey  9.  Davis, 

598. 

Pleading, — Complaint  for  Review, — ^A  complaint  to  review  a    judgment  oa 

the  ground  that  there  was  no  appearance,  answer,  or  default  of  Uie  defendant 

seeking  to  have  the  judgment  reviewed  is  bad  if  the  record  shows  that  tbere 

was  an  appearance  and  that  an  answer  was  filed*  Buth  v.  Bmk^  70 

JURISDICTION. 

See  Water  Crafts,  i,  2. 

I.  Superior  and  Inferior  Courts. — Intendment, — Nothing  shall  "be  intended  to 
be  out  of  the  jurisdiction  of  a  superior  court  but  that  which  specially 
appears  to  be  so ;  and  nothing  shall  be  intended  to  be  within  the  jozis- 
diction  of  an  inferior  court  but  that  which  is  so  expressly  alleged. 

Board  of  Commissioners  of  Clay  Co.  et  al,  v.  Markle  et  al^  96 

2*  Decision  of  Inferior  Court  on  Jurisdictional  Fact. — Conciusive.—'^iihei 
Uie  jurisdiction  of  an  inferior  court  depends  upon  a  fact  which  such  comt  is 
required  to  ascertain  and  settle  by  its  decision,  such  decision  is  conclusive. 

Jk 

3.  Relocation  of  County-Seat, — Petition  for  Relocation.-^ThtactofFetfnaif 

24th,  1869, 3  Lad.  Stat.  171,  in  reference  to  the  relocation  of  county-seats, 
does  not  require  that  it  shall  be  stated  in  the  petition  that  the  requisite  num- 
ber of  voters  have  signed  it;  but  it  must  contain  the  requisite  number,  and 
the  deed  must  be  executed,  conveying  a  good  title  to  two  sites  for  a  court- 
house and  jail,  and  the  two  hundred  and  fifty  dollars  must  be  paid,  before 
the  order  for  relocation  can  be  made  or  the  new  county  buildings  erected. 

16. 

4.  Same. — Board  of  Commissioners. — ^The  board  of  commissioners  can  not 

decide  upon  the  petition,  or  the  number  of  legal  voters  petitioning,  until  it  is 
presented,  or  upon  the  title  to  the  land  until  the  conveyance  has  been  exe- 
cuted and  delivered  or  ofiered,  or  whether  the  petitioners  have  deposited  the 
requisite  sum  of  money,  until  it  has'been  paid  or  ofiered  to  the  board.  When 
these  things  have  been  done,  the  board  must  ascertain  and  determine  these 
questions,  and  the  right  to  hearand  determine  these  questions  is  jurisdiction. 

Jo, 

5.  Same. — legal  Presumptions, — ^The  board  of  commissioneis  having  acquired 

jurisdiction  to  hear  and  detennine  the  matter  of  the  petition  and  all  questions 
arising  under  it,  the  Supreme  Court  must  presume  in  favor  of  the  r^[ularity 
of  the  proceedings,  and  that  whatever  was  done  in  deciding  questions  arising 
in  the  case,  and  in  acting  upon  them,  was  done  regularly  and  upon  due  proof, 
unless  the  contrary  appears  in  the  record.  16. 

61  Jurisdictional  Facts, — ^The  facts  which  must  be  shown  to  exist  before  a  mat- 
ter can  be  within  the  jurisdiction  of  an  inferior  court,  and  which  can  be 
inquired  into  collaterally,  are  such  that  in  the  absence  of  them  the  court  can 
not  rightfully  hear  and  determine  any  question  touching  the  matter  in  con- 
troversy. 16. 

7.  Same, — Whenever  it  is  admitted,  either  in  the  pleadings  or  otherwise,  or  shown 
by  proof,  that  such  facts  did  exist,  that  the  proper  steps  had  b^n  taken, 
such  as  the  filing  of  an  affidavit,  petition,  or  other  papers,  authorizing  the 
court  to  act,  to  make  an  investigation  and  decision,  then  the  jurisdictiODal 
facts  fxisti  A 
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3L  Infirior  Court, — Presumption, — ^When  the  juzisdiction  of  inferior  courts  is 
once  established,  then  aJl  presumptions  and  intendments  in  favor  of  their 
proceedings  and  decisions  apply  to  them  as  well  as  to  courts  of  general 
jurisdiction.  lb, 

%  Waiver  by  Appearetnce, — Where  a  court  has  jurisdiction  of  the  subject-matter 
of  on  action,  an  appearance  to  the  action  in  the  court  to  which  a  change  of 
Tenue  has  been  taken  is  a  waiver  of  any  objection  to  the  jurisdiction  over  the 
person,  or  as  to  the  regularity  of  the  change  of  venue. 

7^  Aurora^  etc.^  Co.  v.  Johnson^  315 

JURY. 

See  CoMTEMFr,4  to  8;CaiMiNAL  Law,  2,  3,  32  ;Forged  Instrument,  2, 3, 4; 

Injunction,  7,  8. 

JUSTICE  OF  THE  PEACE. 

See  Contempt,  4  to  8;  Costs;  Practice,  18. 

I.  Coroner, — ^When  the  coroner  is  absent  from  the  county,  or  unable  to  attend,  a 
justice  of  the  peace  may  hold  ap  inquest,  and,  in  doing  so,  has  all  the  power 
and  can  perfonn  all  the  duties  pertaining  to  the  office  of  coroner. 

Stevens^,  The  Board  of  ComnCrs  of  Harrison  Co.,  541 

1.  Same, — Post  Mortem  Examination, — Physician. — ^Whcn  a  justice  of  the 
peace,  acting  as  coroner,  requests  a  physician  to  malcc  an  examination  of 
the  body  over  which  an  inquest  is  beinj  held,  and  he  makes  an  examina> 
tion,  and  the  justice  so  certifies  to  the  county  commissioners,  the  physician 
irill  be  entitled  to  an  allowance.  Jb, 

LARCENY. 

See  Criminal  Law,  ai,  22, 24. 

LICENSE. 

See  Town. 

I.  TVespasSi — ^A  parol  license  to  enter  on  lands  will  excuse  what  would  other- 
wise be  a  trespass.  Owens  v.  Lewis,  488 

a.  Revocation, — A  license  confers  only  a  privilege,  and  does  not  pass  an 
estate,  and  may  be  revoked  or  countermanded  at  any  time  by  the  licensor. 

lb. 

3.  Same, — Parol  Agreement  for  Sale  of  Growing  TVees, — A  parol  agreement 
for  the  sale  of  growing  trees,  the  trees  to  be  severed  and  taken  from  the 
land  by  the  vendee,  will  amount  to  a  license  for  the  vendee  to  enter  upon 
the  vendor's  land  for  the  purpose  of  making  such  severance ;  and  if  the 
license  be  not  revoked  before  the  trees  are  severed,  the  tide  to  the  trees  will 
vest  in  the  vendee,  and  the  license  after  such  severance  will  become  coupled 
with  an  interest  and  irrevocable,  and  the  vendee  will  have  a  right  to  enter 
and  remove  the  trees  thus  severed ;  but  if,  before  the  trees  are  severed,  the 
vendor  should  revoke  such  license,  no  title  will  pass  to  the  vendee,  and  na 
rights  will  vest  by  virtue  of  such  parol  agreement.  lb* 

LIEN. 

See  Mechanic's  Lien  ;  Water  Crafts. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  of  Limitations. 

LIQUOR  LAW. 

See  Town  ;  Sals  to  Minor  ;  See  Zeller  v.  The  State,  304. 

I.  Indictment, — Selling  Liquor  to  Person  in  the  Haiii  of  Getting  Intoxicated^-'^ 

Vol.  XLVL— 40 


€26  INDEX. 

An  indictment  for  selling  intoxicating  liquor  to  a  person  in  the 
getting  intoxicated  need  not  name  the  land  of  liqnor  sold. 

Omnell  ▼.  ne  State,  446 

^  Same. — ^The  use  in  the  indictment  of  the  word  "  being**  instead  of  the  word 
"  getting/'  used  in  the  statute  defining  the  offence,  will  not  render  the  indict- 
ment bad.  Ji, 

MALICIOUS  PROSECXrriON. 

Evidence, — Defendant's  Knvwledge  of  Plaintiff's  Character, — In  an  action 
for  malicious  prosecution  of  the  plaintiff  on  a  charge  of  crime,  it  is  com- 

S^tent  for  the  plaintiff  to  introduce  evidence  to  show  that  before  and  at 
e  time  of  the  prosecution  complained  of,  he  was  a  man  of  good  moral  char- 
acter and  reputation  in  the  community  in  which  he  lived,  and  that  the 
defendant  had  knowledge  of  this,  as  tending  to  show  a  want  of  probable 
cause.  BUsurd  v.  Hays^  166 

MALICIOUS  TRESPASS. 

See  Variance. 

MANSLAUGHTER. 
See  Criminal  Law,  15  to  18. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

MECHANICS  LIEN. 

I.  Personal LicdtilUy, -^Notice  to  Building  Committee  of  City  OmnciL — ^A  notice 
to  the  members  of  a  btulding  committee  of  the  common  council  of  a  city, 
that  the  persons  giving  the  notice  h^ve  filed  a  lien  on  a  building  being  con- 
structed by  the  city  under  the  supervision  of  the  committee,  and  that  said 
members  will  be  held  liable  to  a  certain  amount  for  bride  furnished  for 
said  building,  will  fix  no  personal  liability  on  the  city. 

The  City  of  CrawfordsvUle  v.  Irwin  et  oiL,  458 

s.  Same, — Defect  in  Notice, — Such  personal  notice  must  show  to  whom  the  mate- 
riab  have  been  sold.  Jb, 

3.  Complaint  on  Mechanics  Lien, — A  complaint  to  enforce  a  mechanic's  lien 
must  show  that  the  notice  of  lien  was  filed  within  sixty  days  after  the  com- 
pletion of  the  building.  An  averment  that  the  notice  was  filed  within 
sixty  days  after  the  money  was  to  have  been  paid  is  insufficient  Jh. 

4*  Uncertainty  in  Notice. — ^Notice  of  an  intention  to  hold  a  mechanic's  lien  on 
apart  of  lot  No.  no,  and  the  improvements  thereon,  in  theorio;inaI  plat  of 
a  city  named,,  is  radically  defective  for  uncertainty  in  the  description. 

3. 

5«  Complaint, — A  complaint  to  enforce  a  mechanic's  lien  for  materials  furnished 
to  the  contractor  must  show  the  amount  due.  An  averment  that  a  notice 
of  lien  to  a  certain  amount  was  filed  is  not  equivalent  to  an  averment  that 
that  or  any  other  amount  was  due.  3. 

MISTAKE. 

See  Deuvery  Bond. 

I.  Mortgage, — yudgment  Creditor  of  Mortgagor. — ^A  mortgagee  cannot  have  his 
mortgage  reformed  and  corrected  on  the  ground  of  a  mbtake  in  describing 
the  real  estate,  so  as  to  make  the  mortgage  cover  another  and  different 
tract  of  land  than  that  described  therein,  as  against  a  judgment  creditor  who 
has  purchased  in  good  faith,  for  a  valuable  consideration,  judgments  ren- 
dered against  the  mortgagor  after  the  execution  of  the  mortgage. 

FlamUrs  v.  aSrim^  284. 


i 


INDEX.  627 

^  Complaint  to  Correct  Mistake. — A  complaint  to  correct  a  written  contract 
on  the  /];rotind  of  a  mistake^  and  to  enforce  it,  wherein  it  is  averred,  in  a  vexy 
general  and  indefinite  way,  that  by  the  mistake,  inadvertence,  or  neglect  of 
the  scrivener  drawing  it  up,  and  without  any  fault  of  the  plaintiff,  the  con* 
tract  does  not  fully  set  forth  the  agreement  of  the  parties,  without  showing 
in  what  respect  or  particular  it  fails  to  set  forth  the  agreement,  what  words 
are  omitted  that  it  was  agreed  should  be  inserted^r  what  words  are  inserted 
contrary  to  the  intention  of  the  parties,  is  bad. 

Baldwin  et  aL  v.  Kerlin  et  al,,  420 

3.  Same4 — A  mistake  that  can  be  corrected  in  such  case  must  have  been  a  mutual 

mistake  of  fact    It  is  not  enough  that  one  of  the  parties  was  mistaken. 

MORTGAGE. 
See  Mistake,  i. 

1.  Chattel  Mortgage, — Possession  of  Mortgaged  Pn^^r/^.— The  principle  of  the 

common  law  prevails,  unchanged  by  the  statutes  of  this  State,  that  where 
a  mortage  of  personal  property  is  silent  as  to  possession,  the  mortgagee 
IS  entitled  to  immediate  possession  upon  the  execution  of  the  mortgage. 

Broadhead  v.  MeKay^  5^5 

•^  Same. — Statute, — The  provision  of  the  statute  (2  G.  &  H.  355,  sec.  i,)  that 
'*  unless  a  mortgage  specially  provides  that  the  mortgagee  shall  have  posses- 
sion of  the  mortgaged  premises,  he  shall  not  be  entitled  to  the  same," 
applies  to  mortgages  of  real  estate,  and  not  of  personal  property.  lb* 

3«  Same. — Sale  of  Mortgagor's  Interest  on  Execution, — Sec.  436, 2  G.  &  H.  240^ 
which  provides  that  the  interest  of  the  mortgagor  of  goods  may  be  sold 
on  execution,  does  not  give  the  purchaser  the  right  of  possesion,  except  upon 
his  compliance  with  the  conditions  of  the  mortgage.  '  lb, 

4.  Same.  — Foreclosure. — Though  on  action  to  foreclose  a  chattel  mortgage  will  lie, 

to  enforce  the  lien  and  extinguish  the  equity  of  redemption  of  the  mort- 
gagor, yet  the  mortgagee  may  take  possession  and  sell  without  foreclosing. 

Ih. 

NAME. 
See  P1.EADING,  14 ;  Va&iance. 

NEGLIGENCE. 

See  Principal  and  Agent,  i  ;  Railroad,  3. 

T.  Pleading. — Answer. — In  an  action  to  recover  for  an  injury  allied 
to  have  been  caused  by  the  negligence  of  the  defendant,  the  com- 
plaint must  allege  that  the  injury  resulted  without  any  negligence  on  the 
part  of  the  plaintiff  contributing  thereto,  and  an  answer  alleging  facts 
showing  that  the  negligence  of  the  plaintiff  contributed  to  the  injury,  or 
facts  showin'T  that  the  injury  was  caused  solely  by  the  plaintiff's  negli- 

fence,  is  suflicient  on  demurrer,  though  unnecessary  where  the  general 
enial  is  pleaded.  Hathaway  v.  The  71,  W.  6f  W.  R.  W.  Co.,  25. 

2.  Contributory  Negligence. — In  all  cases,  where  ordinary  negligence  on  the 

part  of  the  defendant  is  sufficient  to  infer  liability,  it  is  a  sufficient  defence 
to  show  that  there  was  contributory  negligence  on  the  part  of  the  plain- 
tiff, lb. 

3.  Same. — In  such  a  case  it  is  a  sufficient  defence  to  show  that  although  the  neg- 

ligence of  the  defendant  was  a  cause,  and  even  the  primary  cause  of  the 
occurrence,  yet  the  occurrence  would  not  have  happened  without  a  certain 
degree  of  blamable  negligence  on  the  part  of  the  plaintiff.  lb. 

4«  Same. — Infant  Plaintiff. — These  rules  apply  where  a  child  is  the  plaintiff, 
whether  the  fault  is  that  of  the  child  or  the  negligence  of  the  person  hay- 
mg  the  care  of  the  child.  lb. 
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NEW  TRIAL. 
See  SuFXRiOR  Court,  2 ;  Supreme  Court,  9. 

!•  EvideKce^-^K  motion  for  a  new  trial  on  the  ground  of  the  admission  of  incom^ 
petent  testimony  must  point  out  the  particular  evidence  objected  to.  It  is- 
not  sufficient  to  refer  to  it  as  the  evidence  shown  by  the  bill  of  exceptions  to 
have  been  objected  to,  especially  when  the  bill  of  exceptions  has  not  been 
filed.  Rt^ers  v.  Rogers  et  ux^  I 

3.  Instructions, — One  cause  alleged  for  a  new  trial  was,  that  the  court  gave 
erroneous  instructions  to  the  jury;  another,  that  the  jury  disregarded  the 
instructions  of  the  court. 

Held^  that  the  objections  were  too  generaL  The  particular  instructions  objected 
to  should  have  been  pointed  out. 

Heldj  also,  that  the  complaining  party  could  not  have  been  Injured  in  conse- 
quence of  the  disregard  by  the  jury  of  erroneous  instructions.  lb, 

3.  Motion, — ^That  the  court  erred  in  rejecting  evidence,  or  that  the  court  erred 
in  admitting  evidence,  is  too  general  a  statement  of  a  reason  for  a  new  trials 

Fox  V.  The  AlUnsvilU^  etc.^  Co.,  31 

4*  Surprise, — It  is  not  sufficient  cause  for  granting  a  new  trial  on  motion  of 
the  defendant  on  the  ground  of  surprise,  that  the  attorney  for  defend- 
ant, by  reason  of  necessary  work  to  be  done  in  completing  his  dwelling- 
house  and  his  supposition  that  the  cause  would  not  be  called  for  trial,  neg- 
lected to  attend  the  trial,  and  that  on  the  trial  in  the  absence  of  the  defend- 
ant, testimony  was  given  that  a  horse,  the  vahie  of  which  was  in  question, 
was  worth  more  than  he  was  really  worth.    Beit  et  a/,  v.  Toftguy  eta/,,  31 

5.  Statements  in  Motion, — Statements  in  a  motion  for  a  new  trial  cannot  be  takea 

as  true,  like  those  in  a  bill  of  exceptions. 

Hopkins  et  aL  v.  The  Gretnsburg,  etc,  Co.  et  oL,  187 

6.  Causes* — Neither  a  ruling  on  a  demurrer  to  a  pleading  nor  a  ruling  on  & 

motion  to  strike  out  such  pleading  can  be  a  ground  for  a  new  trial. 

Hamilton  v.  Elkins,  213 

7.  Motion, — Reference  to  Bill  of  Exceptions, — Supposed  errors  of  law  occur- 

ring at  the  trial  must  be  particularly  stated  in  the  motion  for  a  new  triaL 
The  requisite  particularity  cannot  be  supplied  by  reference  to  a  bill  of  excep- 
tions to  oe  thereafter  made.  Shore  t.   Taylor^  345 

&  Reasons  for  New  Trial. — Assigning  as  a  cause,  in  a  motion  for  a  new  trial, 
the  refusal  of  the  court  to  admit  certain  evidence  "  as  shown  in  the  bill  of 
exceptions,*'  when  at  the  time  of  the  motion  there  is  no  bill  of  exceptions, 
is  insufficient  Murphy  v.  Wilson  et  aL,  537 

9.  Same, — That  the  finding  and  judgment*  of  the  court  should  have  been  for  the 
defendant  instead  of  K>r  the  plaintiff,  is  not,  in  form,  one  of  the  statutory 
reasons  for  a  new  trial.  S^cht  etal,  v.  IVuliamson  et  aL,  599 

NUNC  PRO  TUNC. 
See  Practice,  i  ;  Supreme  Court,  7. 

Nunc  Pro  Tunc  Entry, — ^A  nunc  pro  tunc  entry  is  made  as  of  the  time  the 
proceedings  of  the  court  actually  took  place,  and  becomes  a  part  of  the 
entry  of  that  date,  the  same  as  if  entered  then.  Bush  v.  Bush,  70 

OFFICIAL  BOND. 
See  County  Clerk;  Guardian  and  Ward,  i. 

OFFICE  AND  OFFICER, 

I.  Tofwnship  Trustee, —  Vacancy, — ^The  facts  that  a  township  trustee,  who  ^vss  » 
candidate  for  re-election,  and  the  opposing  candidate,  each  received  at  the 
election  an  equal  number  of  votes,  and  the  trustee  neglected  or  franda* 
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lently  xefused  to  dischaige  the  duties  required  of  lum  by  law  in  case  of  a 
tie  vote,  did  not  create  a  vacancy  in  the  office  or  authorize  the  county 
auditor  to  make  an  appointment  to  fill  such  office. 

T7u  SiaUt  ex  reL  Clifford^  ▼.  MeMullen,  307 

-d.  yudge, — ProseaUing  Aitomey, — ^Judges  of  circuit  courts  and  prosecuting 
attorneys  are  not  state,  county,  or  township  officers. 

The  StaU^  ex  reL  Pitman^  v.  Tucker^  355 

PARTIES. 

-See  Decedents'  Estates,  2;  F&aud,  3;  Partnership,  i;  Pleading,  14; 

Trust  and  Trustee. 

I.  Defect  of  Parties. — Demurrer, — A  demurrer  for  defect  of  parties  defendants 
hes  only  where  a  necessaiy  party  is  not  made  a  defendant,  not  because  there 
are  too  many  defendants.  Hill  et  al.  v.  Marsh  et  al.,  2 18 

.X  Same. — An  objection  for  a  defect  of  parties  defendants  must  be  taken  bj 
demurrer  or  answer,  or  it  will  be  considered  as  waived. 

Shore  v.  Taylor,  345 

3.  Review  of  judgment. — Parties* — A  person  who  is  not  a  party  to  an  action, 
or  an  heir,  devisee,  or  personal  representative  of  a  deceased  party,  or  other- 
wise in  privity,  cannot  be  affected  by  the  judgment  therein,  and  cannot 
sustain  a  proceeding  to  review  the  judgment.        Owen  et  al.  v.  Cooper,  524 

PARTITION. 

.1.  Pleading. — Answer. — Complaint  for  the  partition  of  real  estate.  Answer, 
that  the  plaintifis  and  the  defendant,  being  of  full  age,  entered  into  a 
parol  contract  by  which  each  selected  a  disinterested  person  to  make  parti- 
tion of  the  land;  that  the  persons  so  selected  made  partition,  and  the  parties 
then  had  the  land  which  was  set  off  to  each  surveyed  and  the  lines  estab- 
lished ;  that  each  then  took  possession  of  the  respective  parts  so  set  off, 
and  had  the  same  transferred  on  the  tax  duplicate,  and  had  so  held  pos- 
session for  eight  years ;  and  that  the  defendant  had  made  lasting  and  valua- 
ble improvements  on  the  part  set  off  to  him ;  and  asking  that  a  commis- 
sioner be  appointed  to  make  deeds,  e^c,  and  that  the  defendant's  title  be 
quieted. 

Jleld,  that  this  was  a  good  answer  in  bar.  Moore  v.  Kerr  et  al.,  468 

3.  Same. — It  was  not  necessary  that  the  answer  should  all^e  an  offer  of  the 
defendant  to  make  a  deed  to  the  plaintiff,  or  show  a  demand  upon  the 
plaintijQs  for  a  deed.  lb, 

^  Partition  by  Parol. — ^A  parol  partition  made  by  tenants  in  common  is  valid, 
where  possession  is  taken  and  held  in  pursuance  of  such  partition.        R, 

PARTNERSHIP. 
See  Pleading,  13. 

1.  Parties. — ^Where  a  demand  exists  in  favor  of  a  partnership,  and  one  of  the 
partners  refuses  to  join  m  an  action  for  its  enforcement,  he  may  be  made  a 
defendant  with  the  partnership  debtor,  in  a  suit  brought  by  his  co-part- 
ner. Hill  et  eU.  v.  Marsh  et  al.,  2i8 

•a.  Measure  of  Relief. — Judgment. — In  such  case,  where  the  defendant-partner 
filed  an  answer  alleging  that  he  had  no  knowledge  of  a  claim  by  the 
partnership  against  Ins  co-defendant,  but  averring  that  if  it  existed  he 
was  entitled  to  one-half  thereof,  and  praying  that  judgment  for  his  half 
might  not  be  rendered  in  plaintiff's  favor,  it  was  error  to  render  judgment 
in  his  favor  against  his  co-defendant  for  one-half  the  sum  found  due  to 
the  partnership.  To  entitle  himself  to  such  judgment,  he  must  have  filed  « 
cross  complaint  asking  affirmative  relief.  The  answer  made  no  issue  between 
bin)  and  the  other  defendant.  A 
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PAYMENT. 
See  CouMTT  Treasures,  2,  3, 4;  Town. 


I.  Circumstances  from  which  payment  may  be  inferred  discussed. 

Bowen  et  al.  v.  Cktrk,  405 

3.  Voluntary, — Illegal  Demand, — If  an  individual  pays  an  illegal  demand 
made  against  bim,  without  legal  compulsion,  with  a  full  knowledge  of  the 
facts,  and  widiout  fraud  or  imposition,  he  cannot  reclaim  it 

The  Town  of  Ligonier  v.  Ackerman,  552 

3.  Compulsory, — A  mere  apprehension  of  legal  proceedings  is  not  suffident 
to  make  a  payment  compulsory ;  and  where  there  is  a  threatened  prosecution^ 
the  payment  must  be  made  under  protest,  in  order  to  entitle  the  party  Xx> 
reclaim  it.  H^ 

PLEADING. 

See  Clerk,  4;  Corporation,  i;  Draining  Association,  2;  FRAin>.  a;. 
Insurance,  3, 4,  5,  7  to  12;  Judgbient  and  Decree;  Mistake,  2;  Neg- 
ligence, I;  Partition,  i,  2;  Partnership,  2;  Practice,  ii,  15,  16;. 
Principal  and  Agent,  2,  3;  Railroad,  i,  4;  Turnpike,  4,  5, 6. 

1.  Action  on  Note  and  Mortgage, — Answer. — To  an  action  on  a  note  and  moit* 

gage,  an  answer  that  the  note  was  given  for  a  stock  of  goods  bought  of  the 
plaintiff,  and  that  numerous  articles  mentioned  in  the  invoice  were  not  in 
the  possession  of  the  plaintiff  at  the  time  the  invoice  was  made,  and  have 
never  been  delivered  to  the  defendant,  presents  no  defence  in  whole  or 
in  part.  Bacon  y.  Markley,  i  iS 

2.  Demurrer, — It  is  error  to  overrule  a  demurrer  to  a  special  paragraph  of  a 

reply,  if  the  facts  are  not  sufficient  to  bar  the  answer,  though  proof  of  the 
facts  might  be  admissible  under  the  general  iissue  pleaded. 

Kemodle  v.  Calchoellf  Adnfr^  153 

3.  Partial  Reply, — ^A  paragraph  of  reply  which  professes  to  reply  to  the  whole 

answer,  but  which  is  a  reply  to  only  a  part  of  the  answer,  cannot  be  sus- 
tained. A. 

4.  Complaint.^'A  complaint  or  paragraph  of  a  complaint  must  show  a  cause  of 

action  in  favor  of  all  who  are  joined  as  plaintiSs. 

Griffin  v.  KempetoL^  172 

5.  Complaint  on   Check, — Answer  of  Set- Off. — ^To  a  comidaint  by  a  husband 

and  wife,  on  a  check  payable  to  A.  &  Co.,  wherein  it  is  alleged  that  the 
wife  is  in  business  with  other  parties,  under  the  firm  name  of  A.  &  Co., 
but  that  the  check  is  her  individual  property,  in  which  the  other  membeo- 
of  the  firm  have  no  interest,  and  that,  it  was  drawn  payable  to  A.  &  Co.  by 
mistake,  an  answer  in  the  form  of  a  cross  bill,  ailing  that  the  check  was 
given  for  certain  notes  bought  of  A.  &  Co.,  and  represented  by  the  plain- 
tifi&  to  be  the  property  of  A.  &  Co.,  which  notes  were  indorsed  to  the 
defendant  in  the  name  of  A.  &  Co.,  and  claiming  to  set  off  the  amount  of 
a  note  made  by  A.  &  Co.,  and  held  by  the  defendant,  is  good.  TSL 

6.  yoint  Demurrer, — Where  a  demurrer  is  joint  to  all  the  paragraphs  of  an. 

answer,  if  one  paragraph  is  good,  the  demurrer  should  be  overruled.     Ih,, 

irjRepresentations, —  Warranty, — If  property  be  sold  to  several  persons  under 
representation  and  warranty  that  it  is  of  a  certain  quality  and  value,  and 
a  part  only  of  the  purchasers  give  a  note  for  the  price  of  the  property,  the 
latter,  when  sued  upon  the  note,  may  set  up,  by  way  of  answer,  that  the 
property  for  which  the  note  was  given  was  not  of  the  quality  or  value 
represented  and  warranted.  Gordon  et  al,  v.  Swifts  lA 

&  Set-  Off. — Mutuality, — Two  of  three  defendants  in  an  action  on  a  promissoiT^ 

note  pleaded  a  set*off. 
Htldy  that  the  answer  was  bad.  JK 
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9.  Demurrer, — ^It  is  not  error  to  sustain  a  demurrer  to  a  special  paragraph  of 
an  answer  when  it  outs  in  issue  nothing  not  also  in  issue  by  the  general 
denial.  DeHoven  et  ai,  v.  De Haven  et  ai.,  296 

la  Sami. — ^It  is  not  error  to  sustain  a  demurrer  to  a  paragraph  of  answer,  when 
the  same  facts  are  admissible,  in  evidence  under  another  paragraph  upon 
which  issue  is  joined.  The  Aurora,  etc.,  Co.  v.  Johnson,  315 

11.  Failure  of  Consideration. — Answer. — ^To  a  suit  upon  a  promissory  note  for 
three  hundred  and  fifty-five  dollars,  an  answer  alleging  that  it  was  given 
in  part  payment  for  a  saw  and  saw-mill,  represented  to  be  sound  and  per- 
fect, and  claiming  a  failure  of  consideration  on  account  of  a  latent  defect 
in  pulley  tighteners,  of  the  value  of  fifteen  dollars,  causing  them  to  breaks 
and  by  breaking,  to  destroy  and  injure  other  parts  of  the  machinery  to  the 
value  of  three  hundred  and  eighty-five  dollars,  but  not  showing  that  the 
pulley  tighteners  were  a  part  of  the  mill  purchased,  and  that  they  broke  and 
caused  the  injuiy  complained  of  without  the  fault  of  the  defendant,  was  held 
bad.  Lane  et  ah  v.  Whitehouse,  389 

12.  Answer  in  Bar  of  One  Plaintiff. — ^Where  there  are  two  or  ijaore  plaintifi, 
an  answer  in  bar  generally,  but  setting  up  matter  in  bar  of  only  one  of  the 
plaintiffs,  is  bad.  Lancaster  et  aL  v.  Gould  et  al.,  397 

13.  Evidence. — In  an  action  between  parties  who  had  been  partners,  involv- 
ing partnership  transactions,  the  defendant  answered  that  the  plaintiff  had 
received  certain  moneys  of  the  fiim  which  he  had  converted  to  his  own  use. 

Held,  that,  under  a  general  denial  of  such  answer,  the  plaintiff  might  prove  that 
the  moneys  so  received  by  him  had  been  expended  for  partnership  purposes. 

Hackney  et  al.  v.  WUliams,  415 

14.  Demurrer. — Plea  in  Abatement. — If  an  objection  to  a  complaint  on  account 

of  an  error  in  the  name  of  the  defendant  can  be  raised  by  demurrer,  it  can 
only  be  done  by  assigning  as  a  cause  of  demurrer  a  defect  of  parties  defend- 
ants.   But  the  proper  remedy  is  by  a  plea  in  abatement. 

Sinton  etal.  v.  The  Steamboat  R.  R.  Roberts,  47S 

15.  Demurrer. — ^A  demurrer  for  want  of  sufficient  facts  will  be  overruled,  if 
on  the  facts  stated  the  plaintiff  is  entitled  to  any  relief  whatever,  although. 
not  entitled  to  that  demanded.  Owens  v.  Lewis,  4S& 

16.  Same. — Trespass, — Injunction. — A  complaint  alleging  the  commission  of  a 
trespass  upon  real  estate,  by  cutting  and  carrying  away  timber,  and  alleging 
that  an  additional  trespass  is  threatened  and  apprehended,  and  asking  an 
injunction,  is  good  on  demurrer.  lb., 

17.  Complaint  for  Review. — A  complaint  for  review  must  bring  before  the  court 
a  record  of  the  proceedings  and  judgment  sought  to  be  reviewed.  A  refer- 
ence to  the  proceedings  sought  to  be  reviewed  is  insufficient. 

Owen  et  al.  v.  Cooper ,  524 

]8L  Cause  of  Action  Perfected  before  Suit. — A  complaint  by  a  party  claiming  an 
interest  in  real  estate  ^or  the  proceeds  thereof,  as  heir  of  one  taking  an 
interest  in  the  estate  after  the  termination  of  a  life  estate,  must  show  that 
the  person  in  whom  the  life  estate  vested  was  dead  before  the  commence- 
ment of  the  suit.  Jb. 

19.  Complaint  for  Recovery  of  Money. — A  complaint  that  asks  a  judgment  for 
an  amount  in  money,  as  well  as  a  review  of  a  judgment,  to  which  the  plaintiff 
was  not  a  party  and  by  which  he  is  not  bound,  may  be  sustained  as  a 
complaiqt  for  the  recovery  of  money,  though  not  good  as  a  complaint  for 
review.  Jb, 

20.  Complaint  by  Guardian. — ^When  the  guardian  of  an  insane  person  sues  in 
his  own  name,  the  complaint  should  show  that  the  right  of  action  is  in 
the  insane  person,  and  should  not  allege  the  cause  of  action  to  be  in  the 
guardian.  Bearss  et  al.  v.  Montgomery,  Guard,  544 

dl.  Same. — Reply. — Departure. — ^When  the  guardian  of  an  insane  person  sues 
upon  a  promissory  note,  and  alleges  in  the  complaint  that  the  note  was 
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indorsed  to  the  plaintiff,  a  reply  showing  that  the  note  vna  indorsed  to  the 
deceased  ancestor  of  his  ward,  and  that  lus  ward's  only  claim  to  the  note 
grows  out  of  a  division  made  by  the  heirs  of  the  notes  held  by  the  deceased, 
is  a  departure.  3, 

22»  Demurrer  for  Departure, — ^A  departure  in  pleading  may  be  objected  to  by  a 
demurrer.  lb. 

33.  Amended  Complaint. — ^Where  an  amended  complaint  is  filed,  covering  all 
the  matter  contained  in  the  original  complaint  and  the  amendments  theretOi 
if  any,  the  original  complaint  ceases  to  be  a  part  of  the  record,  and  the 
•  answers  which  have  been  filed  to  it,  if  any,  go  out  of  the  record  with  it 

Spechtet  aL  v.  Williamson  et  al.^  599 

PRACTICE. 

See  Amendment  ;.  Bill  op  Exceptions  ;  Court  ;  Criminal  Law,  12,  13, 
14, 19,  20;  Guardian  and  Ward,  6;  Instructions  to  Jury;  New  Trial; 
Parties;  Principal  and  Agent, 3;  Receiver;  Supreme  Court. 

I.  Nunc  Pro  Tunc  Entry, — Appearance  to  Motion. — Where  a  party  has  DOtice 
to  appear  to  a  motion  to  correct  a  record  by  an  entry  nunc  pro  tunc,  and 
no  objection  is  made  to  the  notice  in  the  court  below,  and  the  party  appears 
to  the  motion,  and  the  sufficiency  of  the  notice  is  not  tested  by  a  motioa 
to  reject  or  strike  out,  no  question  is  presented  thereon  for  review. 

Bush  V.  Busk,  70 

1.  Commencement  of  Action. — ^The  filing  of  an  amended  complaint,  after  a  demnr- 
zer  has  been  sustained  to  the  original,  is  not  the  commencement  of  the  action. 

3.  Relief  from   Judgment    Taken   Tkrougk  Mistake^  etc, — Amendment, — ^If 

proceedings  to  set  aside  a  judgment,  under  section  99  of  the  code,  aa 
amended,  are  commenced  within  two  years  after  the  rendition  of  the  judg- 
ment, the  relief  may  be  granted  after  the  expiration  of  two  y«azs,  and  the 
pleadings  are  subject  to  amendment  as  in  other  cases.  U. 

4.  Same, — Diligence, — The  doctrine  applicable  to  fraud  in  contracts  and  jn^- 

ments,  in  relation  to  the  diligence  that  must  be  used  in  bringing  the  action, 
has  no  application  to  a  proceeding  under  section  99  of  the  code,  as  amended, 
to  set  aside  a  judgment.  Jk^ 

5.  Scune, — Discretion  of  Court. — ^Under  section  99  of  the  code,  as  amended, 

where  it  is  shown  that  the  default  was  taken  through  mistake,  inadvertence^ 
surprise,  or  excusable  neglect  of  the  party  applying  for  relief,  the  court  has 
no  discretion,  but  must  grant  relief.  Ih, 

6.  Same, — ^Where  the  record  of  a  cause  shows  that  defendant  was  served  with 

process,  appeared  by  attorney,  and  by  attorney  joined  with  other  defend- 
ants in  an  answer,  and  that  there  was  a  trial  by  jury,  and  a  judgment  and 
decree  rendered  on  a  finding  of  the  jury,  such  party  is  not  entitled  to  be 
relieved  from  such  judgment  on  the  ground  of  irregularity  in  the  service 
of  process,  ignorance  of  the  nature  of  the  action,  and  that  all  of  the  proceed- 
ings were  had  and  determined  without  his  knowledge.  2b, 

y .  Waiver  of  Reply, — Where  the  record  shows  the  filing  of  a  demurrer  to  certain 
paragraphs  of  an  answer,  but  does  not  show  any  ruling  of  the  court  thereon, 
or  that  any  reply  was  filed,  no  question  arises  as  to  the  sufficiency  of  thiK 
answer,  and  the  presumption  is  that  the  defendant  waived  a  reply. 

The  J,,  M,  <Sr*  /.  R,  R,  Co,  v.  Iroin  et  aL,  I&> 

S.  Motion  to  ^rike  Out, — A  judgment  will  not  generally  be  reveised  because 
the  court  below  has  refused  to  strike  out  part  of  a  pleading. 

The  T,  H,  6*  /.  R,  R,  Co,  v.  Graham,  239 

^  Default, — It  is  error  to  enter  a  default  and  render  judgment  against  a  defend- 
ant who  has  demurred  to  the  complaint,  while  his  demurrer  remains  undis- 
posed of.  Kellenberger  v.  Perrin  et  al, ,  38s 
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10.  Trial.^S^araium  of  Witnesses, — A  judgment  will  not  be  revened  on 
account  of  a  retnsal  to  order  a  separation  of  witnesses. 

Detrick  v.  MeGlcne  et  al,,  291 

11.  Failure  to  Reply, — A  failure  to  file  a  reply  is  no  reason  for  the  reversal 
of  a  judgment;  the  presumption  is  that  it  was  waived.  lb. 

12.  Arrest  of  judgment. — Fine. — ^That  a  fine  is  assessed  jointly  against  two 
defend^ts  is  no  ground  for  arrest  of  judgment. 

Lowe  et  at,  v.  The  State^  305 

13.  Change  of  Venue, — Time  of  Trial, — Where  a  cause  was  pending  in  a  com- 
mon pleas  court,  and  a  change  of  venue  was  taken  from  the  judge,  the 
court  had  power  to  fix  a  time  in  vacation  for  the  trial  of  said  cause. 

The  Aurora,  etc,  Co,  v.  Johnson^  315 

14.  Same* — Judge, — ^Where  a  change  of  venue  is  taken  from  a  judge  of  a  court, 
and  he  sets  the  case  down  for  trial  before  another  judge,  and  the  latter  fails 
to  appear,  or,  appearing,  fails  to  finally  dispose  of  the  case,  the  action  is  not 
thereby  discontinued,  but  continues  by  operation  of  law  on  the  general 
docket  of  causes  pending  in  such  court,  and  the  judge  thereof  may  appoint 
another  judge  to  try  the  cause.  Glenn  v.  The  State,  ex  reL  Clore,  368 

15.  Demurrer, — Next  Friend, — The  fact  that  a  complaint  does  not  show  that 
parties  for  whom  one  assumes  to  sue  as  next  friend  are  infants,  is  not  a 
ground  of  demurrer.  Assuming  that  they  are  of  age,  the  name  of  the  next 
friend  is  unnecessary,  and  may  be  struck  out  on  motion. 

*  Lancaster  et  al,  v.  Gould  et  al,,  397 

16.  Motion  to  Strike  Out, — ^A  refusal  to  strike  surplus  matter  from  a  pleading 
does  not,  as  a  general  rule,  constitute  an  available  error.  Ji. 

17*  Amendment  During  Trial, — ^When  the  court  permits  an  amendment  of 
a  ple&ding  after  the  trial  has  commenced,  the  jury  need  not  be  re*swom 
unless  such  amendment  changes  the  issue.  Hacknty  et  al,  v.  Williams,  413 

'I8.  Appeal  from  Judgment  of  Justice  of  the  Peace  after  Thirty  Days, — A 
defendant  who  was  personally  served  with  process  in  a  suit  before  a  justice 
of  the  peace,  and  who  suffered  judgment  to  go  against  him  by  default,  pro- 
cured an  order  of  the  court  of  common  pleas  for  an  appeal  more  than  thirty 
days  after  the  rendition  of  the  judgment.  His  affidavit  showed  that  he  paid 
the  costs  two  days  after  judgment,  and  supposed  the  default  had  been  set 
aside,  and  was  waiting  for  the  justice  to  fix  a  time  for  the  trial  of  the  cause; 
that  he  «  had  no  other  idea  than  defending  the  suit ;"  that  the  note  on  which 
judgment  was  rendered  had  been  paid,  and  that  he  was  not  aware  that  the 
default  had  not  been  set  aside  until  the  day  of  making  the  affidavit 

^eld,  that  the  appeal  was  improperly  granted  and  should  have  been  dismissed. 
The  payment  of  the  costs  did  not  of  itself  operate  to  vacate  the  judgment 
That  could  only  be  done  on  the  defendant's  motion,  and  he  made  no  motion 
to  that  effect  bdbre  the  justice.  Sample  v.  Gilbert,  444 

PRESUMPTION. 

See  Criminal  Law,  27,  33 ;  Debcurrer,  2. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  i,  2 ;  Railroad,  5. 

I.  Negligence  <^  Agent, — ^Neglect  and  want  of  skill  of  an  agent,  by  which  the 
principal  is  wronged,  will  not  entitle  the  principal  to  relief  against  a  third 
person  not  guilty  of  any  wrong  in  the  matter.  Bacon  v.  Markley,  116 

Sl,  Demand, — In  a  complaint  by  a  principal  against  his  agent  to  recover  money 
collected  by  the  latter  and  not  paid  over,  it  is  e^ential  to  aver  a  demand 
of  payment  before  suit.  Heddens  v.    Younglcve  et  al.,  41a 

•3.  Same. — Arrest  of  JudgmenL'^^^Nhtn,  in  a  suit  by  the  principal  against  his 
agent  for  not  paying  over  money  collected,  the  complaint  fails  to  allege  a 
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demand  before  suit,  and  there  is  a  verdict  for  the  pUintil^  judgment  sbookl 
be  anested.  i3L 

PRINCIPAL  AND  SURETY. 
See  CouNTV  Clerk;  Guaranty,  2;  Guardian  and  Ward,  i. 

PRIVATE  WAY. 

See  Way,  i  to  4. 

PROCESS. 

See  Attachment,  4;  Railroad,  8. 

PROCHEIN  AML 

See  Practice,  15. 

PROMISSORY  NOTE. 
See  Consideration;  Forged  Instrument,  i  ;  Guaranty,  1,2. 

1.  Negotiability  of. — All  promissory  notes  are  negotiable  in  this  State  by  statute^ 

bat  not  as  inland  bills  of  exchange  unless  payable  in  a  bank  in  this  State; 
and  in  that  cose  the  note  on  its  face  must  designate  the  particular  bank 
in  which  it  is  payable.  Tfoliotoay  v.  Porter  et  aJ.,  62 

2.  Same. — The  difference  between  negotiability  merely,  and  negotiability  as 

inland  bills  of  exchange,  discussed.  i7. 

3.  Same. — Common  Law. — Promissory  notes  were  not    negotiable  as   inland 

bills  by  the  common  law,  but  were  first  made  so  negotiate  by  the  statute  of 
Anne.  3m. 

4.  English  Statutes, —  What  Adopted  by  this  State. — Chapter  eighty-seven  of  the 

Revised  Statutes,  i  G.  &  H.  415,  adopts  as  the  law  of  this  State  the  com- 
mon  law  of  England  and  statutes  in  aid  thereof  of  a  general  nature,  ctc.^ 
made  by  the  British  Parliament  prior  to  the  fourth  year  of  James  I.  (A.  D. 
1607) ;  but  the  statute  of  Anne  relating  to  the  negotiability  of  promis- 
sory notes  was  passed  nearly  one  hundred  years  later,  and  was  never  vbl 
force  here.  3^ 

5.  Negotiability. — A  promissory  note  payable  in  a  bank  in  this  State  is  ncgotiar- 

ble ;  if  not  so  payable,  it  is  assignable,  but  it  is  not  commercial  paper. 

Jdng  V.   Vatuet  24S 

PROSECUTING  ATTORNEY. 

See  Office  and  Officer,  2. 

RAILROAD. 

I.  Complaint  for  Killing  Lvoe-Stoek, — A  complaint  before  a  justice  of  the  peace 
against  a  railroad  company  for  killing  a  cow  belonging  to  the  plaintiff 
charged  that  the  animal  was  killed  by  a  locomotive  of  the  defendant,  at  a 
point  where  the  railroad  was  by  law  required  to  be  fenced,  and  where  the 
same  was  not  fenced. 

Held,  that  the  complaint  was  sufficient.  It  was  not  necessary  to  aver  that  the 
animal  went  upon  the  track  at  a  place  where  the  road  was  not  fenced ;  the 
reasonable  inference  from  the  averments  of  the  complaint  being,  that  the 
road  was  not  securely  fenced  at  the  place  where  it  went  upon  the  track 
and  was  killed.  The  O.  6r»  M.  R.  W,  Co.  v.  MUler,  215 

a.  Killing  Animals. — Statute, — It  is  essential  to  the  liability  of  a  railroad  com- 
pany, under  the  acts  of  1853  and  1863,  for  the  death  or  injury  of  an  animal, 
that  the  animal  should  be  actually  touched  by  the  engine,  cars,  or  other  car- 
riages. The  /.,  B.  ^  W.  K.  IV.  Co,  v.  McBrmon^  229 
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3.  Same, — Negligence  at  Common  Law. —  Wilful  Negligence. — ^Where  the  track 

of  a  railroad  passed  through  a  cut  eighty  rods  long,  and  a  horse  of  the  owner 
of  the  land  was  near  the  track  at  the  entrance  of  the  cut,  and  the  whistle 
of  an  approaching  engine  was  sounded,  and  the  horse  ran  upon  the  track 
and  into  the  cut,  whence  it  could  not  escape  up  the  sides,  and  the  engine 
was  run  on  and  the  whistle  sounded,  thereby  continuing  to  frighten  the  horse 
until  it  jumped  into  a  trestle-work  at  the  other  end  of  the  cut  and  was  killed, 
when  the  engine  could  have  been  stopped  after  the  horse  was  in  the  cut 
and  before  it  jumped  into  the  trestle-work; 
Hcldf  that  the  company  was  guilty  of  such  negligence  as  rendered  it  liable  at 
common  law  for  the  value  of  the  horse.  The  negligence  in  such  case  is- 
wilful.  lb. 

4.  Pleading. — Negligence, —  Wilful  Injury. — ^A  complaint    against  a  railroad 

company  alleging  that  the  plaintiff  was  on  the  track  of  the  defendant's  road, 
and  without  any  warning  to  him,  and  without  any  fault  on  his  part,  the  loco- 
motive was  negligently  run  against  him,  etc.,  is  substantially  good.  Such 
complaint  is  also  good,  if  it  is  alleged  that  the  defendant  wilfully  and  pur- 
posely and  with  great  force  ran  the  locomotive  against  the  plainti£ 

The  T.  ff.  6*  /.  R.  R.  Co.  v.  Graham^  23^ 

5.  Agents  and  Servants. — Line  of  Duty. —  Wilful  Acts, — The  agents    and    ser- 

vants of  a  railroad  company  while  engaged  in  running  a  train  of  cars  are 
in  the  line  of  their  duty,  and  for  their  acts  wilfully  done  while  so  engaged 
the  company  is  liable.  Ib^ 

6.  Contributory  Negligence. — ^Where  a  person  walked  upon  the  track  of  a  rail- 

road, knowing  that  it  was  time  for  a  train  going  in  the  same  direction,  and 
looked  back  several  times,  but  did  not  see  the  train  or  hear  any  signal,, 
though  he  thought  he  heard  it  come  to  the  point  from  which  he  started,  and 
he  could  have  seen  the  train  for  nearly  a  quarter  of  a  mile,  but  did  not 
observe  it  until  it  struck  him,  and  he  was  injured  thereby,  and  those  in  charge- 
of  the  train,  on  observing  that  said  person  was  heedle<«sof  the  approach- 
ing danger,  made  the  usual  efforts  to  stop  the  train  and  avoid  running  upoft 
him; 
Heldf  that  he  couM  not  recover  foit'the  injury.  Ib^ 

7*  Same, —  Walking  on  Track, — It  cannot  be  required  of  persons  managing  a 
locomotive  and  train  of  cars,  that  they  shall  stop  the  train  whenever  any 
one  is  seen  upon  the  track,  especially  at  points  where  many  persons  are 
passing  and  crossing  the  track.  They  have  a  right  to  presume  that  persons, 
walking  along  or  across  the  track  will  not  remain  until  an  approaching  traia 
is  upon  them.  lb, 

6.  Animal  Killed. — Receiver, — Service  of  Process.—K  railroad  pompany  is. 
liable  to  an  action,  under  the  statute,  for  killing  stock  while  the  road 
is  being  run,  operated,  and  controlled  by  a  receiver  appointed  by  the  cir- 
cuit court  of  the  United  States ;  and  service  of  process  in  such  case  upoft 
a  conductor  of  a  train  passing  through  the  county  where  the  animal  was. 
killed  is  sufficient,  though  the  conductor  be  employed  and  controlled  by 
such  receiver.  The  Z.,  N.  A.  &•  C.  R,  R.  Co.  v.  Cctuble,2Tf 

g.  Right  to  Discriminate  eu  to  Rates  of  Fare. — Railroad  companies  may  dis» 
criminate  between  the  amount  of  fare  where  a  ticket  is  purchased  and  where 
^e  fare  is  paid  upon  the  train.       The  /.,  P.  &»  C.  R,  W.  Co,  v.  Rinard,  293. 

10.  Same. — Railroad  companies  have  no  right  to  disciiminate  between  persons, 
and  sell  tickets  to  some  and  refuse  others.  Jb» 

11.  Same, — A  person  having  duly  applied  for  a  ticket,  and  having  been  refused 
without  just  cause,  has  the  same  right  to  be  carried  upon  paying,  or  offerin|^ 
to  pay,  the  ticket  rate  of  fare  as  if  he  had  previously  purchased  a  ticket.  Jb- 

REAL  PROPERTY,  ACTION  TO  RECOVER. 

See  T&NANTS  m  ComioN;  Jbnkins  v.  RAxcuFFBy  437, 
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RECEIVER 

See  Railroad,  8. 

Affotntment  of, — A  judge  has  no  power  to  appoint  a  receiver  during  vacatiofi, 
nor  has  a  derk  any  power  to  approve  a  receiver's  bond  in  vacation. 

Newman  v.  Hammomd,  119 

RECX)RD. 

See  Bill  of  Ezceftions;  Instructions  to  Jury,  3, 4, 10,  ii  ;  Nunc  Pro 

Tunc  ;  Practice,  i  ;  Supreme  Court,  7. 

I.  Trespass, — Pleadings  in  Former  Action, — Entry  of  Clerk. — ^In  an  action  for 
trespass  upon  the  real  estate  of  the  plaintiff,  the  pleadings,  entries,  and  judg- 
ment in  a  former  action  of  the  plaintiff  against  one  of  the  defendants,  to 
recover  possession  of  the  real  estate,  where  the  judgment  was  for  the  defend- 
dant,  but  the  entry  of  judgment  contained  a  statement  that  the  ground  upon 
which  the  judgment  was  rendered  was,  that  the  defendant  was  the  tenant  of 
the  plaintiff  and  had  received  no  notice  to  quit,  were  inadmissible  as  evi- 
dence for  the  plaintiff  to  show  that  he  was  the  owner  of  the  real  estate. 

Sharkey  et  al.  v.  Evans,  AdnCr,  412 

d.  Former  Action. — Issue  in  Former  Action,  Aow  Determined. — ^What  was  ia 
issue  in  a  former  action  must  be  determined  from  the  pleadings ;  and  when 
the  issues  were  tried  by  the  court,  in  the  absence  of  a  special  finding  bf 
the  court,  a  mere  statement  in  the  entry  made  by  the  clerk  can  not  be 
regarded  as  showing  on  what  particular  ground  the  finding  and  ju<^ent 
proceeded.  m. 

REFORMATION  OF  INSTRUMENT. 

See  DsLivERT  Bond. 

REMAINDER. 

See  Conveyance,  i  to  9. 

RES   ADJUDICATA. 

See  Execution,  4 ;  Record,  i,  2. 

REVIEW  OF  JUDGMENT. 

See  Judgment  and  Decree. 

SET-OFF- 

See  Pleading,  5,  S. 

SHERIFF. 

See  Constitutional  Law,  5, 6;  Trust  and  Trustee. 

SHELLEY»S  CASE. 

See  Conveyance,  4. 

SOLDIER. 

See  Will,  i,  2,  3. 

SPECIFIC  PERFORMANCE. 

Vneeria&nty  in  Contract. — Parol  Evidence. — Suit  by  A.  and  B^  against  C  Oii 
D.  for  qiecific  performance  of  the  followmg  contract: 
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^  IISSSRS.  A.  AND  B. — Gents:  We  will  give  you  onr  woollen  mills,  with  all  the 
appurtenances  thereunto,  situated  in  the  north-west  comer  of  public  square  in 
the  town  of  Franklin,  Indiana,  for  six  hundred  and  forty  acres  of  land  in 
Anderson  county,  Kansas,  one  thousand  dollars  cash,  five  hundred  dollars  in 
six  months,  without  interest;  each  party  to  pay  the  taxes  on  their  property 
•    for  1870. 

•«  Franklin,  April  7th,  1871.  C.  &  D." 

"  We  accept  the  above  proposition.  A.  &  B." 

ffeldt  that  parol  evidence  was  inadmissible  in  such  case,  first,  to  describe  the  real 
estate,  and  then  to  apply  the  description. 

ffeld,  also,  that  evidence  offered  to  show  that  the  premises  of  C.  &  D.  were  not 
in  the  public  square  in  the  town  of  Franklin,  nor  adjoining  it,  would  contra- 
dict the  writing,  and  would  be  inadmissible. 

Ileid^  also,  that  there  being  no  description  of  the  land  in  Anderson  county,  Kan- 
sas, nor  any  mode  agreed  upon  by  which  the  lands  intended  could  be  identi- 
fied, parol  evidence  to  show  what  land  was  intended,  or  to  permit  A.  and  B. 
to  select  what  lands  they  pleased,  would  be  to  make  a  new  and  different  con- 
tract for  the  parties. 

Held,  also,  that  the  contract  was  too  vague  and  uncertain  as  to  the  description  of 
the  property  proposed  to  be  exchanged  to  be  aided  and  the  property  identified 
by  parol  evidence.  Baldwin  et  al.  v.  Kerlin  et  al,,  426 

STATUTE  OF  FRAUDS. 

See  License,  3. 

1.  Sale  of  Growing  Trees, — A  contract  for  the  sale  of  growing  trees  is  aeon- 

tract  for  the  sale  of  an  interest  in  land,  and  must  be  in  writing,  in  order  to 
render  it  binding  on  either  party.  Owens  v.  Lewis,  48S 

2.  Same, — Growing  trees  are  a  part  of  the  real  estate,  and  are  in  the  possession 

of  the  owner  of  the  real  estate  until  they  are  severed,  and  no  delivery  of  th& 
trees  to  another  can  take  place,  short  of  transferring  an  interest  in  the  real 
estate.  Id» 

STATUTE  OF  LIMITATIONS. 

Contract. — Personal  Injury. — A  complaint  charging  that  the  defendants,  in  con- 
sideration of  a  certain  sum  paid  them,  as  surgeons,  undertook  to  attend  to, 
care  for,  and  heal  a  broken  arm  of  the  plaintiff,  and  that  they  so  negligently 
and  unskilfully  conducted  themselves  that  the  arm  was  rendered  worthless, 
etc.,  is  a  complaint  upon  the  contract,  and  the  action  is  not  barred  by  the 
statutory  limitation  of  two  years  for  injury  to  the  person,  but  the  statutory 
limitation  of  six  years  is  applicable.  Staley  v.  Jameson  et  at.,  159^ 

STREET. 

See  City  ;  Fraud,  i. 

Adoerse  Possession. — Easements. — ^The  rights  of  the  public  in  a  street  of  a  city 
cannot  be  impaired  or  ^^troyed  by  the  inclosure  and  occupancy  thereof, 
by  fencing,  by  an  adjoining  land-owner  claiming  title  thereto. 

Brooks  \.  Riding,  159 

SUPERIOR    COURT. 

I.  Assignment  of  Error. — An  appeal  from  a  special  term  to  the  general  term  of  a 
superior  court,  so  far  as  the  assignment  of  error  is  concerned,  is  governed 
by  the  same  rules  that  govern  in  appeals  from  the  circuit  courts  to  the 
Supreme  Court.  Bartholomew  v.  Preston,  286 

d.  New  Trial. — ^To  repeat  the  reasons  contained  in  a  motion  for  a  new  trial  as 
assignments  of  error,  without  assigning  the  overruling  of  the  motion  for  a 
new  trial  as  error,  presents  no  Question  for  revie^^.  lb* 
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SUPREME  COURT. 

See  Constitutional  Xjiw,  i,  2 ;  Instructions  to  Juky»  12. 

Assignment  of  Error,    See  Fisher  v.  Allison,  592. 

Evidence,    See  Cooper  c  The  State,  379. 

Notice  to  Parties,    See  Butler  v,  Holtzeman,  523. 

I.  Conflicting  Evidence, — ^The  Supreme  Conrt  will  not  reverse  a  judgment  on 
the  weight  of  evidence,  where  the  evidence  is  conflicting. 

Rogers  v.  Rogers  et  kx,,  I 

3,  Admission  0/  Evidence. — ^Whereno  ground  of  objection  to  evidence  admitted 
has  been  pointed  out  to  the  court  below,  no  question  as  to  the  admission  of 
evidence  can  be  considered  by  the  Supreme  Court 

The  U,  C.  L.  Ins.  Co.  et  al,  v.  Thomas^  44 

3.  Evidence. — ^Where  the  evidence  in  the  lower  court  is  conflicting,  the  Supreme 
Court  will  not  reverse  the  judgment  on  the  weight  of  evidence. 

Moyer  v.  Brown^  55 

4|.  Same, — ^Where  evidence  is  conflicting,  but  preponderates  in  favor  of  the 
finding  below,  the  Supreme  Court  will  not  disturb  the  finding. 

Bush  V.  Busk^  70 

5.  Same, — ^Wherethe  evidence  is  conflicting,  the  Supreme  Court  will  not  reveise 
a  judgment  on  the  weight  of  evidence.  Hill  et  al,  v.  Marsh  etal.j  218 

»6,  Same. — Failure  to  Except, — An  objection  to  the  admissibility  of  evidence 
cannot  be  made  for  the  fiist  time  in  the  Supreme  Court.  If  admitted  on  the 
trial  in  the  court  below  without  objection,  it  must  be  held  to  have  been 
admitted  by  the  consent  of  the  party  affected  by  it 

Reidetal.  v.  ffawkms,  222 

7.  Record. — Nunc  pro  tunc  Entry. — ^Where  by  a  nunc  pro  tunc  entry  in  the  court 
below,  certified  to  the  Supreme  Court  on  a  certiorari ,  it  is  shown  that  an  error 
appearing  in  the  record  originally  sent  up  was  not  in  fact  committed,  die 
record  stands  as  though  5uch  error  had  never  appeared. 

.  Kellenberger  v.  Perrin  et  oL,  2S3 

^.  Demurrer. — ^If  a  demurrer  to  a  pleading  is  not  in  the  record,  no  question  can 
be  decided  with  reference  to  the  overraling  of  a  demurrer  to  the  pleading. 

Detrick  v.  McGlone  et  al.^  291 

•9.  Assignment  of  Errors. — ^That  a  verdict  is  contrary  to  law,  that  it  is  not  sup- 
ported by  sufficient  evidence,  or  that  it  is  excessive  in  amount,  is  good  cause 
for  a  new  trial,  but  is  not  a  proper  assignment  of  error.  An  assignment  of 
error  that  the  court  below  erred  in  overruling  a  motion  for  a  new  trial  brings 
all  those  matters  before  the  appellate  court,  if  they  were  embraced  in  the 
motion  for  a  new  trial.  Shore  v.  Taylor,  345 

ia  Conflict  in  Testimony. — Where  there  is  a  direct  and  irreconcilable  conflict  in 
the  testimony,  the  weight  of  the  evidence  is  for  the  jury,  and  the  Supreme 
Court  will  not  disturb  the  verdict  Good  et  ux,  v.  Combs  et  aL,  424 

XI,  Qerical  Mistake. — A  mere  clerical  mistake,  being  amendable  in  the  conrt 
below,  will,  in  the  Supreme  Court,  be  regarded  as  amended. 

Sinton  et  aL  v.  The  Steamboat  R,  R.  Roberts,  476 

12,  jfoint  Demurrer. — Assignment  of  Error. — ^Where  a  joint  demurrer  of  sev- 
eral defendants  to  a  complaint,  good  as  to  a  part  of  the  defendants,  is  over- 
ruled, and  judgment  is  rendered  on  demurrer  for  the  plaintifl*,  and  there  is 
no  separate  assignment  of  error  as  to  the  sufficiency  of  the  complaint,  no 
question  is  presented  for  review  as  to  the  right  of  the  plaintifl*  to  recover 
against  all  the  defendants.  Otoen  et  al.  v.  Cooper,  524 

13,  Assignment  of  Errors. — Title  of  Action, — T&amship  Trustee. — In  an  action 
against  a  township  trustee,  upon  a  note  executed  by  him  as  township  tms- 
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tee,  a  judgment  was  rendered  against  the  township.  Upon  appeal  to  the 
Supreme  Court,  the  entitling  of  the  cause  in  the  assignment  of  errors  embraced 
the  names  of  both  the  township  and  trustee  as  appellants,  but  the  body  of  the 
assignment  named  the  trustee  only  as  complaining  of  error. 

^eld,  that  the  assignment  of  errors  was  not  by  the  township,  but  by  the  trustee. 

Held,  also,  thcl  there  was  no  judgment  against  the  trustee  frum  which  he  could 
appeal;  and  the  appeal  was  dismissed  on  motion. 

McHwaine,  Trusty  v.  Adams  etal.,  5S0 

14.  Evidence, — When  evidence  is  excluded,  the  exclusion  may  be  sustained 
on  the  ground  assumed  in  the  court  below,  or  on  any  other  valid  ground. 

Fisher  et  aL  v.  Allison  et  ux,,  593 

SURPRISE. 

See  New  Trial*  4. 

TAX. 
See  Injunction,  4. 

TENANTS    IN  COMMON. 

See  Partition. 

^dion  for  Possession. — One  tenant  in  common  may  maintain  an  action  for  the 
possession  of  his  part  of  the  real  estate,  where  there  is  a  denial  of  his  right 
by  his  co-tenants  or  some  act  amounting  to  such  denial. 

Bethell  ▼.  McCoolet  al,,  303 

TENDER. 

See  Injunction,  9. 

'United  States  Treasury  Notes. — Legal  tender  treasury  notes  of  the  United  States 
were  offered  in  payment  of  a  judgment  rendered  in  1858. 

^eldf  that  the  tender  was  good,  and  that  the  judgment  plaintiff  could  not  refuse 
the  treasury  notes  and  demand  payment  in  coin.    Bowen  et  al.  v,  OlarJk,  405 

TIME. 

See  Turnpike,  5. 
TOWN. 

JJunse  to  Sell  Intoxicating  Liquor. — ^Where  a  town  in  good  faith  adopted  an 
ordinance  requiring  a  license  to  be  obtained  for  the  retail  of  intoxicating 
liquors,  in  pursuance  of  the  amendatory  act  of  the  legislature,  of  the  nth  of 
March,  1867  (Acts  1867,  p.  220],  a  person  who  applied  for  license,  and 
received  and  paid  for  the  same  without  objection,  cannot  recover  back  the 
money  thus  paid,  although  the  act  of  the  legislature,  and  the  ordinance  of 
the  town  thereunder,  are  invalid.  The  Touni  of  Ligonier  v.  Ackerman,  552 

TOWN   PLAT. 

See  Vendor  and  Purchaser. 

Jieseruation  for  Public  Square, — A  statement  at  the  foot  of  a  town  plat  that 
certain  real  estate  contained  therein  is  reserved  for  a  public  square  does 
not  indicate  an  intention  to  part  with  the  property,  but  rather  the  opposite. 

Scantlin  et  aL  v.  Garvin  et  al,^  2,(s2 

TOWNSHIP. 

^Corporation, — Bythestatnte,  townships  are  corporations. 

McHwaine,  Tyust,,  v.  Adams  et  al,f  $80 
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TOWNSHIP  TRUSTEE. 
See  OpncK  and  Officer,  i  ;  Supreme  Court,  13. 

TRESPASS. 

See  License,  i;  Pleading,  16;  Record,  i. 

TRUST  AND  TRUSTEE. 

'  Parties.-— Decedent^  Estates. — Pending  an  attachment  proceeding,  in  whidi 
certain  goods  had  been  seized  and  were  held  by  the  sheriff,  an  order  of  court 
was  made  by  consent  of  all  the  parties  interested,  that  the  sheriff  should  sdl 
said  goods,  and  that  he  might  sell  on  a  credit,  taking  the  notes  of  pur- 
chasers, with  approved  security.  On  making  sales,  the  sheriff  took  notes  pay- 
able to  himself  individually,  and  before  the  tennination  of  the  suit  he  died. 

ffeldt  that  the  sheriff  held  the  notes  as  a  trustee;  that  he  had  no  interest  in 
them  that  could  pass  to  his  administrators,  and  that  the  latter,  not  being  the 
parties  in  interest,  could  not  maintain  an  action  on  a  note  so  giveu. 

Pratt  et  al,  v.  Carret  5,^  Adm^rSj  67 

TURNPIKE. 

I.  Organhation  of  Company  •^^Subscription  of  Stock, — ^It  is  not  essential  to  the 
oiganization  of  a  turnpike  company,  under  the  statute,  that  the  whole 
amount  of  the  capital  stock  as  fixed  by  the  articles  of  association  shall  be 
subscribed ;  it  is  sufficient  if  the  stock  subscribed  amounts  to  five  hundred 
dollars  per  mile  of  the  proposed  road.      Fox  v.  The  AUensvUle^  etc^  G7.,3i 

3.  Residence  of  Stockholders. — ^It  is  not  a  valid  objection  to  the  oiganization  of 
a  turnpike  company,  that  the  residence  of  a  few  of  the  subscribers  of  stock 
to  the  articles  of  association  is  not  stated,  where  the  residence  of  a  sufficient 
number,  whose  subscriptions  amount  to  five  hundred  dollars  per  mile  of 
the  proposed  road,  is  stated.  Ibm^ 

3.  Pleading, — Board  of  Directors. — Election  of — Under  the  statute  requiring  that 

**  not  less  than  three  nor  more  than  seven  directors  shall  be  elected  by  the 
stockholders*'  of  a  turnpike  company,  it  is  sufficient  to  aver,  in  a  complaint 
on  the  subscription  of  stock,  the  fact  that  a  board  of  directors  was 
elected  by  the  stockholders,  without  alleging  the  mode  of  election.  /9. 

4.  Same. — Notice, — In  an  action  by  a  turnpike  company  on  the  subscription  of 

stock,  though  the  giving  of  notice  of  the  call  for  the  payment  of  subscriptions 
is  necessary  before  the  action  is  commenced,  and  the  giving  of  such  notice 
must  be  averred  in  the  complaint,  yet  the  notice  is  not  the  foundation  of  the 
action  and  need  not  be  made  part  of  the  complaint  by  copy.  lb, 

5.  Same. — Time. — Publication  of  Notice. — ^Where  notice  of  the  time  and  place 

of  payment  of  stock  subscriptions  to  a  turnpike  company  is  required  by  stat* 
ute  to  be  given  for  thirty  days  by  publication  in  a  newspaper,  it  is  sufficient^ 
in  an  action  on  the  subscription,  to  allege  that  such  notice  was  given  on  the 
second  day  of  March  for  payment  to  be  made  on  the  first  day  of  April.    JB, 

6»  Representations  by  Stock  Solicitor. — It  is  no  defence  to  an  action  on  a  sub-  - 
scription  of  stock  to  a  turnpike  company,  that  the  peison  soliciting  the 
defendant's  subscription,  appointed  by  those  who  had  already  subscribed  and 
who  afterward  became  members  of  the  company  upon  its  organization, 
represented  that  the  road  would  be  constructed  in  a  certain  manner,  which, 
has  not  been  done.  lb, 

7.  Evidence. — Calls. — Payment. — ^The  entry  in  the  record  book  of  the  board 
of  directors  of  a  turnpike  company  signed  by  the  secretary  is  competent 
evidence  of  the  act  of  the  board  requiring  payment  from  subscril^n  to 
the  capital  stock  ;  and  although  such  entry  may  not  specify  any  time  whea 
the  payment  shall  be  made,  yet  if  it  direct  a  call  to  be  made  for  the  payment, 
and  notice  thereof  to  be  published,  the  payment  is  thereby  required  as  soon 
as  notice  specifying  the  time  of  payment  can  be  given.  JK^ 
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S.  Assessmtnt  of  Omitted  Lands, — Assessors  appointed  under  the  act  of  1867  to 
make  assessments  for  the  construction  of  a  turnpike  may  correct  an  assess- 
ment by  adding  or  including  omitted  lands. 

Hopkins  et  aJ.  v.    The  Greensiurg^  etc.,  Co,  et  ai.y  187 

•9.  Same. — An  objection  to  such  corrected  assessment,  that  it  is  a  full  list  of  all 
the  lands,  and  not  of  the  omitted  lands  only,  is  not  valid.  lb, 

10.  Same. — Assessment  Corrected  After  Construction  of  Road. — An  assessment 
of  benefits  for  the  construction  of  a  turnpike  can  be  corrected  and  collected 
after  the  road  has  been  completed  or  partly  completed.  10,. 

11.  Same, — Whether  such  assessment  is  collected  to  construct  the  road,  or  to 
pay  a  debt  created  for  its  construction,  can  make  no  substantial  difference 
to  those  who  are  to  pay  the  assessments.  lb. 

12.  Action  to  Enjoin   Collection  of  Assessment, — In  an  action  to  enjoin  the 

collection  of  a  turnpike  assessment,  it  is  no  ground  for  objecting  to  the 
assessment,  that  the  lands  of  persons  other  than  the  plaintiff  are  incorrectly 
described.  lb, 

13.  Same. — Pleading. — Departure. — In  an  action  to  enjoin  the  collection  of 
assessments  for  the  construction  of  a  turnpike,  on  the  ground  that  lands 
liable  to  assessment  have  been  omitted,  if  an  answer  is  filed  setting  up  a 
corrected  assessment,  it  is  a  departure  to  reply  that  lands  of  the  plaintiff 
and  other  lands  within  the  taxing  limits  are  improperly  described.  lb, 

14.  Names  of  Owners  of  Lands. — It  is  proper  to  give  the  names  of  the  owners 
in  the  list  of  lands  assessed  for  the  construction  of  a  turnpike,  but  the  statute 
does  not  require  it.  lb, 

UNITED  STATES  COURTS. 
See  Water  Crafts,  i. 

UNITED  STATES  TREASURY  NOTES. 
See  Tender. 

VARIANCE. 

Malicious  Trespass, — ^Where  aparty  was  indicted  for  malicious  trespass  in  injuring 
a  toll-gate  charged  to  be  the  property  of  *'The  Madison,  Smyrna,  and  Gra- 
ham Gravel  Road  Company,"  and  the  evidence  showed  that  the  gate  injured 
belonged  to  "The  Madison,  Smyrna,  and  Graham  Turnpike  or  Gravel 
Road  Company,"  and  that  there  was  but  one  corporation  answering  to 
either  name,  and  that  had  the  latter  name,  the  variance  was  immaterial. 

Lowe  et  aL  ▼.  The  States  305 

VENDOR  AND  PURCHASER. 

See  Fraud,  i. 

Conveyance. — Condition  Subsequent, —  Town  Flat, —  County^Seat, — Public 
Square. — The  original  plan  of  the  plat  of  the  town  of  Evansville  was 
made  ia  1817,  and  at  the  bottom  of  tlie  plat  it  was  stated  in  writing  that  a 
certain  block,  through  which  two  streets  passed,  *'  is  reserved  for  a  public 
square."  Afterward,  in  181 8,  the  owners  of  the  real  estate  thus  platted 
proposed  to  the  commissioners  appointed  to  locate  and  fix  the  seat  of  justice 
for  Vanderburgh  county,  that  if  they  would  fix  the  same  in  the  town  of 
Evansville.  and  have  the  square,  designated  on  the  plat  as  the  public  square, 
located  as  the  square  for  the  seat  of  justice,  on  which  the  public  baildings 
should  be  erected,  they  would  give  as  a  donation,  to  and  for  the  use  of 
said  county,  said  public  square,  together  with  other  real  estate,  and  con- 
vey the  same,  on  the  terms  aforesaid,  to  such  person  as  might  be  author- 

You  XLVL— 41 
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ized  to  receive  a  conveyance;  which  proposition  was  accepted  by  said  com* 
missionere,  and  the  seat  of  justice  was  established  on  said  public  square,  and 
the  jail  and  court-house  were  erected  thereon  in  1818.  Afterward,  in  1819^ 
the  owners  of  the  real  estate  thus  platted  conveyed  to  the  agent  forVander- 
burgh  countv,  for  the  use  of  Vanderburgh  county,  one-h^  of  the  public 
square  thus  designated  on  the  plat,  the  deed  of  conveyance  containing  no  con- 
ditions whatever.  Afterward,  in  1852,  the  Board  of  Conunissioners  of  Van- 
derburgh County  made  an  order  directing  the  county  agent  to  sell  a  part  of  said 
square,  being  a  part  upon  which  was  located  the  jaU,  and  in  puisuance  of 
such  order  the  same  was  sold  and  conveyed. 

Held,  that  the  title  of  Vanderbuigh  county  to  the  real  estate  was  absolute,  and 
free  from  any  condition  subsequent  that  it  should  be  used  for  the  erection 
of  the  public  buildings  of  the  county,  and  for  no  other  purpose. 

Held^  also,  that  a  collected  plat  made  ten  years  after  the  deed  was  made  to  the 
county  agent  could  have  no  effect  upon  the  title. 

SeantUn  et  aL  v.  dtrvm  et  oL,  262 

VENUE. 

See  Jurisdiction,  9;  Practicb,  13, 14. 

WAIVER. 

See  Criminal  Law,  2,  3,  31 ;   Jurisdiction,  9 ;    Parties,  2;    Practice,  7* 

WARRANTY, 

See  Contract,  5 ;  Pleading,  7. 

WATER  CRAFTS. 

1.  yurisdiction, — Courts  of  the  United  States, — Admiralty, — ^The  admiralty  jniis- 

diction  of  the  courts  of  the  United  States  does  not  extend  to  cases  where  a 
lien  is  claimed  by  the  builders  of  a  vessel,  for  work  done  and  materials  fur- 
nished in  its  construction.   Sinton  et  ai,  v.  The  Steamboat  J?.  R,  Roberts^  476 

2.  Same. — State  Courts. — The  courts  of  this  State  possess  full  and  ample  juris- 

diction of  a  cause  of  action  resting  upon  a  debt  arising  out  of  the  building 
of  a  steamboat  in  Indiana,  under  a  contract  made  in  Indiana.  Jb, 

3.  Attachment, — Lien  upon  Steamboat. — Surrender  of  Note. — In  a  proceeding 

by  attachment,  to  enforce  a  lien  against  a  steamboat,  under  tiie  statute  of 
this  State,  for  the  price  of  an  engine  and  boiler  used  in  its  construction,  it 
is  not  necessary  that  the  comphunt  should  contain  an  offer  to  surrender  a 
note  given  for  the  same.  The  taking  of  such  note  does  not  destroy  the  lien. 
Nor  does  the  assignment  of  such  note  destroy  the  lien.  The  assignment  car- 
ries with  it  the  lien.  H- 

4«  Same. — Delay  in  Enforcing  Lien. — Where  a  debt  has  been  incurred  in  build- 
ing a  steamboat,  and  the  boat  has  left  the  State  and  been  absent  about  nine 
years,  the  lien  in  such  case  is  not  lost  by  delay.  A  lien  in  such  case  is  not 
lost  unless  there  has  been  unreasonable  neglect  and  delay,  operating  to  the 
prejudice  of  third  parties,  after  opportunities  have  existed  to  enforce  the  lien. 

lb. 

5.  Same. — Pleading, — If  a  complaint  to  enforce  such  lien  does  not  show  that 

there  has  been  unreasonable  delay,  if  such  fact  exist,  it  must  be  shown  hf 
answer.  lb. 

6.  Same. — Notice  of  Lien. — Registry  Laws. — Such  lien  may  be  enforced  though 

no  notice  of  the  lien  has  been  given  as  required  by  the  registry  laws  of 
the  United  States.  ^• 

7.  Same.— Lien  Created  iy  Master.— The  stBtxLte  of  this  State  provides  alien  for 

liabilities  created  by  the  master  of  a  steamboat  ^* 
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WAY. 

1.  ConsHhOional  Law, — PrkfOte  Way, — ^The  law  for  the  establishment  of  pri- 

▼ate  ways,  for  the  benefit  of  one  man  over  the  lands  of  another,  is  nncon- 
stitutionaL  Stewart  ▼•  Hartman  et  at.,  331 

2.  Private  Way, — Public  Highway, — If  a  way  is  petitioned  for  and  damages 

assessed  as  for  a  private  way,  and  the  order  of  the  board  of  commission- 
ers made  for  a  private  way,  the  way  cannot  be  sustained  on  the  ground  that 
it  is  a  public  highway.  lb, 

3.  Way  of  Necessity, — ^A  way  of  necessity  derives  its  origin  from  a  grant,  and 

cannot  legally  exist  where  neither  the  party  claiming  the  way  nor  the 
owner  of  the  land  over  which  it  is  claimed,  or  any  one  under  whom  they 
or  either  of  them  claim,  was  ever  seized  of  both  tracts  of  land.  lb, 

4.  Estoppel. — Private   Way. — ^The  receipt  of  damages  assessed  in  proceedings 

before  county  commissioners  for  the  opening  of  a  private  way  will  not  estop 
the  person  receiving  the  same  from  resisting  the  opening  of  the  way  over 
his  lands,  where  the  money  is  accepted  under  a  mistake  as  to  the  amount  of 
work  that  will  be  done  in  opening  the  way  by  the  person  for  whose  benefit 
it  is  proposed  to  be  opened.  lb* 

WIDOW. 

See  Descent. 

WILL. 

1.  Nuncupative  Will. — Nuncupative  wills  are  to  be  restricted  to  cases  falling 

dearly  within  the  reason  of  the  statute.  Pierce  et  oL  v.  Pierce,  86 

2.  Same. — Soldier. — A  person  who  had  enrolled  himself  in  a  volunteer  com- 

pany, raised  under  a  call  by  the  Governor  for  troops  in  1862,  but  had  not 
been  accepted  and  mustered  into  the  service,  could  not  make  a  nuncupative 
will  as  a  soldier.  Ib» 

3«  Same, — Real  estate  cannot  be  devisedbythenuncupative  will  of  a  soldier.  3, 

4*  Election  to  take  Real  Estate  or  Money. — A.  made  his  will,  giving  to  his  two 
daughters  eight  thousand  dollars  each,  which  they  or  either  of  them  might 
take  in  real  estate  not  disposed  of  by  will,  at  its  fair  value,  or  they  might 
decline  to  take  the  same  or  any  part  thereof  in  real  estate;  if  not  token  in 
real  estate,  to  be  paid  in  money ;  and  if  necessary,  in  order  to  pay  the 
same,  the  executor  to  sell  real  estate  and  pay  the  same ;  the  said  daughters 
to  enjoy  the  use  of  the  money  beaueathed  to  each  **  during  their  natural  lives 
and  at  their  death  toYevert  and  aescend  to  the  heirs  of  their  body." 

Held,  that  the  devisees  were  required  to  make  an  election  whether  they  would 
take  real  estate  or  money,  and  the  legacies  were  not  payable  in  money  until 
they  declined  to  take  real  estate. 

Held,  also,  that  the  title  to  the  undevised  real  estate  vested  upon  the  death  of 
the  testator  in  his  heirs  at  law,  and  the  executor  had  no  power  to  convey  to 
the  devisees  the  real  estate  by  them  or  either  of  them  selected. 

ffeld,  also,  that  a  commissioner  should  be  appointed  to  convey  the  lands  selected, 
after  the  same  had  been  appraised  by  suitable  and  competent  persons 
appointed  for  the  purpose. 

Held,  also,  th2>t  the  devisees  would  hold  and  possess  the  lands  selected  in  fee 
simple,  and  the  money  paid  them  would  be  theirs  absolutely. 

Smith,  Ej^r,  v.  McCormick  et  al.,  135 

5.  Contest  of. — Demurrer. — Assuming,  without  deciding,  that  a  party  may  demur 

to  one  or  more  of  the  several  grounds  of  contest  of  a  will,  if  a  demurrer 
be  joint,  and  any  one  of  the  grounds  be  good,  the  demurrer  should  be 
overruled.  Etter  et  al.  v.  Armstrong  et  al.,  197 

6.  Same. —  [/nsound  Mind, — ^That  a  testator  was  of  nnsonnd  fnind  at  the  time 

of  making  his  will,  is  a  good  ground  of  contest  Jb^ 
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WITNESS. 

See  EviDEMoc,  S. 

Separation  of  IVUnesses.    See  PrACTICB,  lo. 

Married  fVoman. — In  an  action  against  husband  and  wife,  where  her  property 
interests,  as  well  as  those  of  Sie  husband,  are  involved,  she  is  a  competent 
witness  in  her  own  behalf,  and  her  testimony  for  herself  is  not  to  be  dis- 
regarded because  it  may  incidentally  benefit  her  husband. 

Rogers  v.  Rogers  et  ux^  i 

WORDS. 

«  Children^    See  Conveyance,  2, 4. 

"  Inherit**    See  Conveyance,  3. 

**^  Getting  Intoxicated:*    See  LiQUOR  LAW,  2. 

^*  Purposely  and  MaliHouslyJ*      See  Criminal  Law,  32. 

■  ' 
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